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Cases  Argued  and  Determined 


BY    THE 


SUPERIOR     COURT 


OF    THE 


CITY    OF    NEW    YORK. 


GEORGE  E.  HYATT,  as  Receiver,  &c..  Respondent,  r. 
JACOB  SWIVEL,  Impleaded  with  JOSEPHINE 
UBBY,  THE  NEW  YORK  CAFE  CO.  (Limited), 
Appellants. 

Corporation — Certificate  of  stock — compelling  iiaue  of  while  one  there/or  is 
outetanding.  — Summons  —  order  for  publication. —  Emdence — affidat it 
taken  without  state. — Judgment — order  vacating — when  appealable. 

When  an  action  is  brought  against  the  transferrer  and  transferee  of  stock 
in  a  corporation,  and  also  the  corporation,  to  hare  the  transfer  adjudged 
void,  and  to  have  the  corporation  deliver  to  the  plaintiff  its  certificate 
for  a  like  amount  of  stock,  and  the  transferee  is  not  brought  into  courts 
so  that  the  judgment  in  the  action  will  be  inoperative  as  against  him, 
the  court  has  no  authority  to  render  a  judgment  against  the  corporation 
adjudging  it  to  issue  to  the  plaintiff  a  new  certificate,  while  the  other 
remains  outstanding. 

An  order  for  publication  of  summons,  based  on  an  afRdavit  in  which  the 
only  fact  alleged  is,  that  the  defendant  against  whom  the  publication  is 
desired  is  a  non-resident,  and  for  that  reason  personal  service  within 
the  state  cannot  be  made,  is  void. 

A  certificate  as  to  the  official  character  and  genuineness  of  signature  of  the 
officer  taking  an  affidavit  in  another  state,  is  insufficient  to  entitle  the 
affidavit  to  be  received  as  legal  evidence  of  the  facts  therein  stated,  if  it 
does  not  certify  both  that  the  officer  was  duly  authorized  to  take  affi- 
davits in  that  state,  and  that  the  certifying  officer  is  well  acquainted 
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with  the  handwriting  of  the  officer  taking  the  affidavit  and  believes  the 
signature  to  the  verification  to  be  genuine.  An  affidavit  of  service  of 
summons  taken  in  another  state,  having  attached  to  it  such  defective  cer- 
tificate of  proof  is  no  proof  of  service. 
In  case  of  judgment  in  action  above  indicated,  entered  ex  parte  on  default 
of  corporation  defendant,  adjudging  it  to  issue  a  certificate  to  plaintiff, 
it  is  the  power  and  duty  of  the  court,  on  motion  of  such  defendant,  it 
being  shown  that  the  transferee  had  not  been  brought  into  court,  to 
vacate  it ;  and  an  order  at  special  term,  denying  such  motion,  is  appeal- 
able to  the  general  term. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decided  March  30,  1886. 

Appeal  by  the  defendant  Swivel  from  a  judgment 
entered  after  trial  before  a  judge  at  special  term  without 
a  jury.  Also,  appeal  by  the  New  York  Cafe  Co.  (Umited), 
from  an  order  of  the  special  term,  refusing  to  resettle  or 
modify  the  judgment  entered  in  this  action,  and  directing 
the  said  judgment  to  be  entered  nunc  pro  tunc,  as  of  June 
10,  1884. 

The  action  was  to  declare  fraudulent  and  void  an 
assignment  and  transfer  of  one  hundred  and  forty  shares 
of  the  stock  of  the  defendant,  the  New  York  Cafe  Co. 
(limited),  made  by  defendant  Jacob  Swivel,  to  defendant, 
Josephine  Libby,  and  to  require  the  defendant  company 
to  issue  and  deliver  to  plaintiff  its  certificates  for  a  like 
amount  of  stock  in  the  name  of  the  defendant  Jacob 
Swivel,  plaintiff  being  a  receiver  in  supplementary  pro- 
ceedings. 

The  complaint  contained  the  following  allegation  : 
'^  That  no  personal  claim  or  judgment  is  made  or  prayed 
for  herein  against  defendant,  the  New  York  Caf6  Co. 
(limited),  but  it  is  made  a  defendant  in  order  that  a  final 
judgment  in  favor  of  plaintiff  may  be  made  effectual  by 
I'equiring  said  defendant  to  issue  new  certificates  of  stock 
to  the  plaintiff  in  the  name  of  Jacob  Swivel,  and  to  enjoin 
said  company  pendente  life,  from  making  or  permitting 
any  transfer  upon  its  books  of  said  stock  so  standing  in 
the  name  of  defendant,  Josephine  Libby,  as  aforesaid ;" 
and  prayed  for  reUef  as  against  the  company,  ^'  that  said 
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company  be  required  to  issue  and  deliver  to  plaintiff  its 
certificates  for  a  like  amount  of  stock,  in  the  name  of  said 
Jacob  Swivel ;  that  until  the  final  judgment  herein,  the 
defendant,  the  New  York  Cafe  Co.  (limited),  be  enjoined 
and  restrained  from  making  or  permitting  any  transfer 
on  its  books  of  said  stock  ;  that  a  receiver  be  appointed  to 
take  possession  of  same  ;  and  for  such  other  or  further 
i-elief  as  may  be  just." 

The  other  facts  appear  in  the  opinion, 

M.  J.  Dolphin,  attorney,  and  De  Witt  C  Browriy  of 
counsel  for  appellants,  on  the  questions  discussed  by  the 
court,  argued  : — ^I.  The  affidavit  for  the  order  of  pubUca- 
tion  is  insuificient.  It  merely  states  that  Mrs.  Libby  is  a 
non-resident  of  the  state  of  New  York,  and  a  resident  of 
the  state  of  Mississippi.  It  does  not  prove  to  the  court, 
that  she  cannot  be  served  here.  So,  too,  the  proof  fur- 
nished of  personal  service  without  the  state  is  fatally  de- 
fective. There  is  the  affidavit  of  Rosser,  whose  name  is 
not  given  :  "  D.  E.  Eosser,  being  duly  sworn,"  and  signed 
at  the  end,  "D.  E.  Rosser."  It  purports  to  be  sworn  to 
before  John  L.  Gill,  clerk  of  circuit,  and  ex  officio  notary 
pubhc.  T.  R.  McGuire  certifies  that  he  is  the  clerk  of  the 
chancery  court  and  ex  officio  of  the  board  of  supervisors, 
and  that  John  L.  Gill  was,  at  the  time  of  signing  said 
certificate,  clerk  of  the  circuit  court,  and  ex  officio  notary 
public.  But  McGuire  does  not  certify  that  he  knows  the 
handwriting  of  Gill ;  nor  that,  under  the  laws  of  Missis- 
sippi, GiU  had  any  authority  to  administer  oaths.  Nor 
is  the  official  character  of  McGuire  vouched  for  in  any 
manner. 

II.  The  Caf6  Company  was  made  a  defendant,  but  did 
not  defend  the  action.  The  complaint  served  with  the 
summons  notified  the  company,  'Hhat  no  personal  claim 
or  judgment  is  made  or  prayed  for  herein  against  the 
defendant,  The  New  York  Cafe  Company  (limited),  but 
it  is  made  a  defendant  in  order  that  a  final  judgment  in 
favor  of  plaintiff  may  be  made  effectual  by  requiring  said 
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defendant  to  issue  new  certificates  of  stock  to  the  plaint- 
iff, &c."  By  requiring  the  company  to  issue  new  cer- 
tificates, * '  how  ?"  The  company  is  alleged  to  be  a  New 
York  corporation,  and  it  is  a  misdemeanor  to  issue  a  cer- 
tificate representing  existing,  outstanding  stock,  except 
upon  the  surrender  of  the  old  certificates,  and  the  defend- 
ant had  the  right  to  suppose,  as  it  was  advised  by  its 
counsel,  that  the  court  could  only  require  it  to  issue  a  new 
certificate,  according  to  law.  To  issue  a  new  certificate, 
except  upon  the  surrender  of  the  old,  was  to  increase  its 
capital  stock,  which  it  could  not  do  (Mich.  Bk.  v.  N.  Y. 
&  N.  H.  R.E.  Co.,  13  N.  F.  599  ;  Lathrop  v.  Kneeland, 
46  Barb,  432).  And  if  it  did  this,  and  the  new  certificate 
got  into  the  hands  of  a  bona  fide  holder,  the  company  is 
liable  (lb).  And  yet  the  complaint  informed  the  company 
that  no  personal  claim  was  made,  and  no  personal  judg- 
ment would  be  taken.  But  the  judgment  entered  makes 
the  company  Uable  to  redeem  this  over-issue  from  any  bona 
fide  holder  of  the  certificate. 

in.  The  argument  urged,  that  the  court  acquired  no 
jurisdiction  of  Mrs.  Libby  to  render  a  judgment  invalidat- 
ing her  title  to  the  140  shares,  seems  overwhelming  when 
applied  to  the  motion  made  by  the  company. 

A.  Walker  Otis^  attorney,  and  of  counsel  for  respondent, 
on  the  questions  discussed  by  the  court,  argued  : — I.  The 
court  at  special  term  has  no  power  on  motion  to  alter  a 
judgment  in  a  material  part  (Prentiss  v.  Machado,  2  Rob. 
060  ;  Stevens  v.  Veriane,  2  Lans.  00  ;  McLean  v.  Stewart, 
14  Hun,  472  ;  Rockwell  v.  Carpenter,  25  Id.  529  ;  Kelly  v. 
McMahon,  19  Week.  Dig.  223). 

II.  The  defendant,  the  New  York  Cafe  Co.  (Umited), 
having  been  regularly  served  with  the  summons  and  com- 
plaint, and  having  refused  to  answer,  and  thereby  suf- 
fered default,  is  boimd  by  the  judgment,  and  cannot 
secure  by  motion  what  it  should  have  obtained,  if  at  all, 
by  a  trial  (BuUard  v.  Sherwood,  85  N.  Y.  253  ;  Fleisch- 
man  v.  Stern,  90  Id.  110). 
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III.  The  motion  made  below  was  a  motion  to  resettle, 
and  the  order  denying  the  same  is  not  appealable. 

By  THE  Court. — Ingraham,  J. — ^The  defendant,  Swivel, 
alone  answered,  and  the  issues  raised  by  that  answer 
were  tried  at  special  term.  The  New  York  Cafe  Co.  did 
not  answer. 

An  order  was  obtained  directing  the  service  of  the 
stmmions  by  publication  on  the  defendant  Libby,  she 
being  a  non-resident,  and  personal  service  of  the  summons 
was  made  on  her  under  the  provisions  of  that  order  in  the 
state  of  Mississippi.  The  defendant  Libby  did  not  appear 
in  the  action. 

The  court  below  found  that  the  assignment  by  the 
defendant  Swivel  to  defendant  Libby  of  the  certificates 
for  one  hundred  and  forty  shares  of  the  capital  stock  of 
the  defendant.  Cafe  Co.,  was  fraudulent  and  void  as  to 
the  plaintiff,  and  directed  judgment  that  the  said  corpo- 
ration issue  and  deUver  to  a  i-eceiver  a  certificate  for  the 
said  one  hundred  and  forty  shares  of  the  said  stock. 
From  this  judgment  defendant  Swivel  appealed. 

An  examination  of  the  evidence  shows  that  there  was 
sufficient  to  sustain  the  findings  of  the  court,  and  so  far 
as  the  judgment  affects  the  defendant  Swivel,  there  was 
no  error  committed  that  would  justify  a  reversal  of  the 
judgment. 

It  follows,  therefore,  that  on  the  appeal  of  the  defend- 
ant Swivel,  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Judgment  was  entered  without  notice  to  the  defendant, 
Cafe  Company,  and  without  the  direction  of  the  court  or 
the  judge  who  tried  the  case.  The  judgment  directed  the 
said  company  to  issue  and  deUver  to  a  receiver  appointed 
in  this  action,  certificates  for  the  one  hundred  and  forty 
shares  of  the  capital  stock  of  the  said  corporation.  The 
defendant,  the  Cafe  Company,  on  affidavit,  moved  to  re- 
settle the  judgment  by  requiring  in  effect  that  the  surren- 
der of  the  old  certificates  before  the  defendant  corporation 
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should  be  required  to  issue  new  certificates  for  said  stock. 
The  court,  on  hearing  the  motion,  directed  the  same 
judgment  to  be  entered  nunc  pro  tunc  as  of  June  10,  1884, 
and  from  this  order  the  defendant.  Cafe  Company, 
appealed. 

The  stock  in  question  had  been  transferred  to  the 
defendant  Libby  by  Swivel,  and  stood  in  her  name  on  the 
books  of  the  corporation.  That  transfer  was  good  as  to 
all  the  world  except  creditors,  but  as  to  them  it  was  void- 
able only  on  it  appearing  that  it  was  in  fraud  of  their 
rights.  Swivel  was  the  owner  of  the  stock,  and  on  his 
transfer  of  it  to  Libby,  she  became  vested  with  an  absolute 
title  to  the  stock,  subject  to  the  right  of  the  ci'editoi'S  to 
attack  the  transfer  as  fraudulent ;  and  her  right  to  the 
stock  could  not  be  taken  away  except  in  an  action  in 
which  she  was  a  party  and  was  before  the  court. 

Until  the  delivery  of  the  certificates  of  stock  by  her 
with  a  proper  transfer  or  assignment,  the  company  had  no 
right  to  transfer  the  stock,  represented  by  said  certificates, 
or  issue  new  certificates  in  their  place  except  upon  the 
judgment  of  a  court  of  competent  jurisdiction,  in  an  action 
in  which  she  was  a  party.  In  no  way  could  she  be 
divested  of  her  ownership  by  the  corporation  (Kent  v. 
Quicksilver  Mining  Co.,  78  iV^.  F.  159). 

Defendant  Libby  was  a  party  to  this  action,  and  plaint- 
iff attempted  to  serve  her  with  a  summons  under  an  order 
directing  the  service  of  the  summons  by  pubUcation.  The 
affidavit  on  which  this  order  directing  the  publication  was 
granted,  was  not,  however,  sufficient  to  give  the  judge 
who  granted  it,  jurisdiction. 

The  only  fact  alleged  in  the  affidavit  was  that  the 
defendant  Libby  was  a  non-resident,  and  for  that  reason 
personal  service  within  the  state  of  the  summons  on  her 
could  not  be  made. 

The  coiu4;  of  appeals,  in  the  case  of  Carleton  v.  Caiie- 
ton  (85  N.  Y,  313),  held  under  section  135  of  the  Code  of 
Procedure,  that  an  affidavit  that  the  defendant  was  a  non- 
resident of  the  state,  without  proof  where  the  defendant 
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actually  was  at  the  time,  was  not  sufficient  to  give  the 
court  jurisdiction  to  make  the  order ;  that  some  evidence 
must  be  shown  from  which  the  court  could  find  that  the 
defendant  was  not  at  the  time  within  the  state,  and  per- 
sonal service  of  the  summons  therein  could  not,  with  due 
diligence,  be  made,  and  that  the  mere  fact  of  non-residence 
was  not  sufficient  (See  also  Kennedy  v.  N.  Y.  Life  Iijs. 
Co.,  32  Hun,  35  ;  Greenbaiun  r.  Dwyer,  06  How.  266, 
imder  §  439,  Code  Civ.  Pro.). 

But  if  the  order  had  been  vaUd,  there  was  no  legal 
evidence  that  the  summons  had  been  served  on  the  defend- 
ant Libby  luider  its  provisions.  Plaintiff  presented  what 
purported  to  be  an  affidavit  signed  by  D.  E.  Rosser,  and 
which  purported  to  be  subscribed  and  sworn  to  before 
John  L.  Gill,  clerk  of  circuit  and  ex  officio  notary  public, 
and  to  that  was  attached  a  certificate  headed  :  ' '  State  of 
Mississippi,  Bolavar  County.  I,  T.  R.  McGuire,  clerk  of 
the  chancery  court  in  and  for  said  county,  and  ex  officio 
clerk  of  the  board  of  supervisors  in  and  for  said  county, 
do  hereby  certify  that  John  L.  Gill,  whose  signature  is 
attached  to  the  foregoing  certificate,  is  and  was  at  the 
time  of  the  siging  of  the  said  certificate,  clerk  of  the  cir- 
cuit coxirt  and  ex  officio  notary  public  in  and  for  said 
county,  duly  qualified  to  act  as  such. " 

Section  844  of  the  Code  of  Civil  Procedure  provides, 
that  to  entitle  an  affidavit  made  out  of  the  state,  to  be 
received  in  an  action,  it  must  be  accompanied  with  a  like 
certificate  as  to  the  official  character  of  the  officer  taking 
the  affidavit  and  the  genuineness  of  his  signatui*e,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be 
recorded  in  this  state. 

The  certificate  required  to  entitle  a  deed  acknowledged 
before  him  in  this  state  is  regulated  by  section  1  of  chapter 
557  of  the  laws  of  1867.  The  certificate  in  question  does 
not  comply  with  the  provisions  of  that  section.  It  does 
not  certify  that  the  officer  was  duly  authorized  to  take 
the  affidavit,  or  to  take  and  certify  the  acknowledgment 
of  deeds  to  be  recorded  in  that  state.     Nor  does  it  certify 
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that  the  clerk  signing  the  certificate  is  well  acquainted 
with  the  handwriting  of  such  officer,  and  believes  the  sig- 
nature to  the  verification  of  the  affidavit  to  be  genuine. 
The  paper  is,  therefore,  not  an  affidavit,  and  is  no  proof 
of  the  fact  therein  stated  (Harris  v.  Durkee,  50  Super. 
Ct  202). 

It  appearing  that  the  order  of  publication  was  void, 
and  that  there  was  no  proof  of  sei-vice  on  the  defendant 
Libby,  I  am  of  opinion  that  no  judgment  should  have 
been  entered  adjudging  that  the  transfer  of  the  stock  of 
the  Cafe  Co.  to  defendant  libby  was  void,  and  directing 
the  defendant,  Cafe  Co. ,  to  issue  a  new  certificate  therefor, 
and  that  so  much  of  the  order  as  directs  the  entry  of  the 
judgment  nunc  pro  tuncl  ^^  ^f  June  10,  1884,  should  be 
reversed,  and  the  judgment  vacated  with  costs  and  dis- 
bursements to  the  New  York  Cafe  Co.  (Umited). 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


MARGARET  MOORE,  et  al.,  as  Ex'rs,  &c.,  Respond- 
ents, V.  WILLIAM  LEONARD  and  ROSE  LEON- 
ARD, Impleaded,  et  al.,  Appellants. 

Usury— finding  against  not  disturbed, — Notice  to  produce — what  compliance 

with. 

In  an  action  to  foreclose  two  mortgages,  the  defense  was  usury.  Plaintiffs 
relied  on  two  certificates  as  to  the  validity  of  the  mortgage,  and  as  to  there 
heing  no  defense  to  them.  Defendants  called  a  witness  who  testified  to 
hearing  a  conversation  hetween  one  of  defendants  and  the  plaintiffs^ 
testator  (the  mortgagee),  tending  to  establish  the  usury-relied  on,  and  also 
called  two  others  who  testified  to  admissions  by  the  mortgagee  tending 
in  the  same  direction.  The  court  below  found  in  favor  of  plaintifi*. 
Ileldy  that  the  finding  should  not  be  disturbed. 

A  notice  to  produce  a  certain  account-book  containing  entries  of  money 
paid  by  M.  to  L.  and  by  L.  to  M.,  was  given.  A  book  was  produced 
which  complied  with  the  notice.  Held^  a  compliance  with  the  notice, 
although  a  witness  who  testified  to  having  seen  this  book  at  a  certain 
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interview  also  testified,  that  at  the  same  interview  he  had  seen  another 
book. 

Before  Sedgwick,  Ch.  J.,  O'CForman  and  Ingraha3I,  J  J. 

Decided  March  80,  18B5. 

Appeal  from  a  judgment  entered  upon  the  findings  of 
a  judge  on  a  trial  at  special  term,  without  a  jurj'. 

The  action  was  to  foreclose  two  Inortgages,  and  the 
defense  was  usury.     The  facts  appear  in  the  opinion. 

E,  Seymour^  attorney,  and  of  counsel  for  appellants, 
argued  among  other  things  : — I.  The  court  erred  in  ques- 
tioning Moore's  identity,  not  in  issue,  and  had  no  right, 
contra  unimpeached  and  uncontradicted  testimony,  to 
presume  the  man  wasn't  Moore,  or  disbelieve  witnesses 
who  had  no  interest  whatever  in  the  result  of  this  suit, 
or  inducements  to  commit  perjury  (25  N,  Y.  361 ;  1  Cow. 
109). 

II.  Neither  of  the  certificates  can  be  considered,  under 
the  surroundings  of  this  case,  an  estoppel.  Both  parties 
knew  of  the  usury,  and  any  statement  to  the  contrary 
was  a  falsehood,  a  device  to  cover  usury  ;  but  thei'e  is  no 
evidence  that  Leonard  knew  their  nature  or  contents. 
The  only  question  of  fact  before  the  court,  was  whether 
each  mortgage  was  void  for  usuiy  (2  R.  S.  ch.  4,  tit.  3  ; 
1  ed.  p.  772,  §  5  ;  1  Cow.  Trea.  3  ed.  284,  280).  It  is  in- 
sisted, no  estoppel  can  be  set  up  between  immediate 
parties  to  avoid  the  force  of  the  statute  against  usuiy ,  and 
no  so-called  equitable  estoppel  exists  in  this  case  (4  Barb. 
501 ;  22  Hun,  264  ;  1  Smith  Ldg.  Cos.  1847,  511  ;  62  N. 
F.  96  ;  69  lb.  113 ;  73  lb.  597  ;  82  lb.  129). 

Kelly  &  Macrae,  attorneys,  and  Wni  F.  Macrae,  of 
counsel  for  respondents,  argued : — Usury  is  a  defense  which 
must  not  only  be  strictly  proven,  but  must  be  affirma- 
tively and  positively  established  {Tyler  Usury,  408).  It 
is  not  enough  that  the  relation  of  the  witnesses  to  each 
other,  and  the  circumstances  sworn  to  by  them,  render 
it  highly  probable  that  the  transaction  was  usurious ; 
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the  usury  must  be  proved,  and  not  left  to  conjecture. 
Nor  will  it  avail  the  defendant  that  the  case  makes  out 
usury,  if  is  is  not  the  case  made  by  the  answer.  The 
coriTipt  agreement  must  be  distinctly  set  up  and  proved 
as  alleged  (New  Jersey  Co.  v.  Turner,  1  McCarter^  326 ; 
Western  T.  &  Coal  Co.  v.  Kilderhouse,  87  N.  Y.  43^  ; 
Dagal  V.  Simmons,  23  lb.  491). 

II.  The  testimony  of  defendants  in  the  case  at  bar, 
makes  no  pretense  whatsoever,  of  proving  any  actual 
agreement  between  the  parties.  Admissions  of  a  party 
are  to  be  taken  with  great  and  extreme  caution.  The 
admissions  here  are  imcertain,  indefinite  and  wholly  un- 
reliable, and  prove  nothing  (Booth  v.  Swezey,  8  N.  F. 
276). 

III.  It  is  contended  that  the  court  below  erred  in  ex- 
cluding the  contents  of  a  book.  There  was  so  much 
doubt  about  the  identity  or  existence  of  the  book,  or  what 
its  contents  were,  that  the  court  below  was  justified  in 
using  his  discretion  to  exclude  the  supposed  contents.  It 
would  be  giving  great  Ucense  to  a  witness  to  permit  him 
to  testify  to  the  contents  of  a  book  merely  ''  glanced  at," 
when  he  is  confessedly  imable  to  state  with  any  precision 
or  accurracy  what  the  book,  if  it  ever  existed,  was,  or 
what  it  contained,  or  whether  it  had  any  reference  to  the 
mortgages  in  suit.  The  question  as  to  the  sufficiency 
of  proof  of  loss,  so  as  to  admit  parol  evidence  of  the  con- 
tents, is  entirely  in  the  discretion  of  the  trial  court.  The 
case  must  be  quite  without  proof  to  authorize  an  appellate 
court  to  find  error  (Graham  v,  Chrystal,  1  Abb.  N.  S. 
121 ;  McCullogh  v.  Hoffman,  73  N.  Y.  615  ;  Latourette  v. 
Clark,  51  lb,  641 ;  Bridges  v.  Hyatt,  2  Abb,  449). 

IV.  Parol  evidence,'  to  establish  the  contents  of  a 
writing,  must  be  clear,  certain  and  positive,  **such  as 
leaves  no  reasonable  doubt "  (Nickols  v.  Kingdom  Ore  Co. , 
56  iV.  Y,  618  ;  Edwards  v.  Noyes,  65  lb.  125  ;  Lozer  v, 
Burt,  4  Den.  426 ;  Graham  v,  Chrystal,  2  Keyes,  21  ; 
Taylor  v.  Riggs,  1  Peters,  591).  The  notice  to  produce 
served  in  tliis  action   ''requires  plaintiffs  to  produce  a 
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certain  accoimt-book  containinjg  entries  of  moneys  paid 
by  William  Moore,  deceased,  to  William  Leonard,  and  by 
William  Leonard  to  William  Moore,"  and  such  a  book 
was  produced  and  put  in  evidence.  Whether  then, 
Abbott  had  ever  seen  another  book,  or  knew  enough  about 
its  contents  to  speak  with  any  accuracy,  was  very 
questionable,  and  the  court  was  quite  right  in  excluding 
the  witness'  confessedly  uncertain  recollection  of  its  sup- 
posed contents. 

By  the  Court. — Ingraham,  J. — The  court  below  found 
that  the  bonds  and  mortgages  described  in  the  complaint 
were  given  for  a  valuable  consideration  received  by  the 
defendant,  William  Leonard,  on  or  before  the  execution 
thereof  ;  that  there  was  no  usury  upon  or  for  the  making 
of  such  bonds  and  mortgages,  or  either  of  them. 

After  a  careful  examination  of  the  evidence  given  on 
the  trial,  we  think  there  was  sufficient  to  sustain  that 
finding.  The  plaintiffs  proved  the  bonds  and  mortgages, 
and  also  an  instrument  in  writing  dated  February  1(5, 
1S75,  signed  by  the  defendant  William  Leonard,  and  duly 
acknowledged  before  a  notary  public.  That  instrument 
certified  that  there  was  justly  due  and  unpaid  on  said 
respective  mortgages,  viz.:  one  dated  August  11,  1873, 
and  the  other  dated  September  19,  1873  (as  described  in 
the  complaint),  the  full  amount  of  the  principal  secured 
thereby,  together  with  interest  from  the  respective  dates 
of  said  mortgages,  and  that  he  (Leonard)  had  no  offsets  or 
legal  or  equitable  defense  against  the  same.  Plaintiffs 
also  proved  an  agreement  dated  October  30,  1876,  signed, 
executed  and  acknowledged  by  William  Leonard  and  Eose 
Leonard,  his  wife,  and  which  recites  that  the  said  mort- 
gages, being  the  same  mortgages  described  in  the  foregoing 
certificate  or  instrument,  are,  and  each  of  them  is  a  good 
and  valid  lien  for  the  amounts  respectively  upon  the  said 
premises,  and  there  were  no  claims  or  offsets  of  any 
nature  or  kind  whatsoever  against  the  respective  amounts 
secured  thereby,  or  any  part  thereof  or  the  interest  due, 
or  to  grow  due  thereon. 
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It  will  be  noticed  that  both  of  these  instruments  are 
executed  long  after  the  execution  of  the  mortgages  in 
question,  and  not  as  part  of  any  alleged  usurious  transac- 
tion. They  were  both  formally  executed  and  acknowl- 
edged, and  while  they  did  not  estop  the  defendant  from 
denying  the  truth  of  the  facts  stated  in  them,  they  are 
strong  evidence  as  agauist  him. 

The  defendant  to  overcome  this  proof  called  a  witness, 
who  testified  that  some  time  in  the  second  week  of  July, 
1873,  he  was  present  at  a  conversation  between  the  plaint- 
iff's testator  and  the  defendant  Leonai'd  ;  that  Leonard 
asked  Moore  to  loan  him  $0,000  to  finish  the  building  on 
the  mortgaged  premises  ;  that  Moore  in  reply  said,  "  You 
know  the  mortgage  of  $7,000  is  on  the  property  already  ; 
I  will  cancel  that  $7,000  mortgage,  and  I  will  give  you 
85,000  cash  if  you  will  give  me  a  mortgage  for  $13,000." 
Leonard  said,  "I  will  agree."  That  is  all  the  witness 
knew  of  that  transaction  ;  was  not  present  when  the 
mortgage  was  given  ;  did  not  know,  and  it  does  not 
appear,  that  this  agreement  was  carried  out,  or  that  the 
mortgages  in  suit  were  given  in  pursuance  of  that  agree- 
ment. 

There  was  a  mortgage  for  $7,000,  which  was  dated 
August  8,  1867,  and  that  mortgage,  being  pai-t  of  the  con- 
sideration for  the  $13,000  mortgage  described  in  the  com- 
plaint, was  owned  by  Mr.  Moore  at  the  time,  and  was 
satisfied  and  discharged  by  him  on  August  12,  1873.  It 
might  weU  be  that  the  interest  due  on  that  $7,000  mort- 
gage at  the  time  of  the  execution  of  the  §13,000  mortgage 
was  more  than  sufficient  to  make  up  the  difference 
between  the  amount  of  the  $13,000  and  the  amoimt  of 
the  additional  $5,000  that  the  witness  McDermott  said 
Mooic  was,  by  the  agreement  he  heard,  to  pay  to  Leonard, 
if  that  agreement  was  afterward  carried  out. 

The  same  witness  again  testifies  that  he  heard 
another  conversation  about  two  months  later,  and  this 
time  substantially  the  same  thing  is  said  about  another 
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mortgage,  Leonard  wishing  more  money  to  finish  the 
building.  Moore  this  time  says,  ' '  You  give  me  a  mort- 
gage for  S4,000,  and  I  will  give  you  83,000  cash."  Leon- 
ard says,  "  That  is  too  heavy,"  but  finally  agrees. 

The  interview  happened  eleven  years  before  the  trial, 
and  was  heard  by  the  witness  who  had  no  interest  in  the 
property  or  in  the  parties,  and  who  appears  to  have  no 
business  in  the  place  except  to  listen  to  the  conversation 
between  Leonard  and  Moore. 

The  trial  court,  having  the  witness  before  it,  and  hav- 
ing heard  his  evidence,  refused  to  beUeve  his  testimony. 

The  defendant  also  called  two  witnesses  to  swear  to 
admissions  made  by  Moore  to  Leonard,  in  which  Moore  is 
made  to  admit  that  Leonard  gave  him  a  mortgage  for 
$13,000,  and  received  only  $12,000,  and  another  mortgage 
for  $4,000  and  received  only  $3,000. 

In  order  to  sustain  his  defense,  the  defendant  was 
bound  to  set  up  in  the  answer  the  usurious  contract, 
specifying  its  terms  and  the  particular  facts  relied  upon  to 
bring  it  within  the  prohibition  of  the  statute,  and  to  prove 
them  substantially  as  alleged  (Western  Transportation 
Coal  Co.  V.  Kilderhouse,  87  N.  T.  430). 

The  trial  judge  has  found  that  the  defendant  has  failed 
to  prove  the  usurious  agreement  alleged  in  his  answer, 
and  we  think  that  finding  is  supported  by  the  evidence, 
and  should  not  be  disturbed. 

No  error  was  committed  in  excluding  the  contents  of 
the  book  that  Mr.  Abbott  says  he  saw  on  his  visit  to 
Moore.  No  notice  to  produce  that  particular  book  was 
given  to  plaintiffs'  attorney.  A  notice  was  served  on 
plaintiffs'  attorney  to  produce  a  certain  account-book  con- 
taining entries  of  money  paid  by  Moore  to  Leonard,  and 
by  Leonard  to  Moore,  and  a  book  was  produced  on  the 
trial  which  complied  with  this  notice. 

It  appears  that  at  the  same  interview,  Mr.  Abbott  had 
seen  another  book,  but  the  notice  to  produce  related  to 
but  one  book,  and  the  production  of  the  book  containing 
the  accounts  between  the  parties,  complied  with  the  pro- 
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visions  of  the  notice.  It  did  not  appear  that  the  other 
book  seen  by  Mr.  Abbott  contained  accounts  between 
Leonard  and  Moore,  or  related  in  any  way  to  the  transac- 
tion in  question,  and  it  further  appeared  that  the  witness 
was  allowed,  on  cross-examination,  to  testify  substantially 
to  the  contents  of  the  book. 

The  other  exceptions  to  the  evidence  have  been  exam- 
ined, but  none  of  them  require  specific  notice.  We  think 
none  of  them  well  taken. 

We  think  that  the  judgment  appealed  from  should  be 
aflBirmed,  with  costs. 

Skdgwick,  Ch.  J.,  and  0'Gk)RMAN,  J.,  concurred. 


JULIUS  STERN,   Appellant,   r.    HERMAN  KNAPP, 

Respondent. 

Practice. — motion  for  leave  to  amend  pleading. 

Where  the  notice  of  motion  merely  asked  **for  an  order  permitting  the 
plaintiff  to  amend  his  complaint  herein ;"  and  no  copy  of  the  proposed 
amended  complaint  was  served  jrith  the  motion  papers, — Held^  that  foi 
want  of  such  service  the  motion  was  properly  denied.* 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  March  80,  1886. 

Appeal  from  an  order  denying  motion  by  plaintiff  for 
leave  to  amend  his  complaint. 

The  application  was  based  on  an  affidavit,  the  plead- 
ings in  the  case,  and  a  notice  of  motion,  which  merely 
asked  "for  an  order  permitting  the  plaintiff  to  amend  his 
complaint  herein." 

Louis  J.  Grants  attorney,  and  Arthur  Furbery  of  coun- 
sel, for  appellant. 


*  Query ^  whether  a  notice  of  motion  setting  forth  the  particulars  in 
which  it  is  desired  to  amend  would  not  be  sufficient  ? 
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Herman  Knapp,  attorney  in  person,  Martin  &  Smithy 
and  George  A,  Strongy  of  counsel  for  respondent,  on  the 
point  decided,  argued  : — The  motion  for  leave  to  amend 
was  properly  denied,  because  plaintiff  failed  to  serve  any 
copy  of  his  proposed  new  complaint.  His  motion  was  so 
broad  that  to  have  granted  it  would  not  only  have  per- 
mitted the  insertion  of  a  new  coimt,  setting  up  a  new  and 
different  cause  of  action,  but  also  an  amendment  of  the 
present  coimt.  The  notice  of  motion  is  simply  ''  for  an 
oi-der  permitting  the  plaintiff  to  amend  his  complaint 
herein."  He  should  have  annexed  to  his  notice  of  motion 
a  copy  of  the  proposed  new  complaint,  and  his  failure  to 
do  so  was  of  itself  sufficient  ground  for  denying  his 
motion  (Marquisee  v,  Brigham,  12  How.  Pr.  399  ;  Night- 
engale V.  Cont.  L.  Ins.  Co.,  2  Law  Bull!  15  ;  Super.  Ct.). 
How  could  the  special  term  exercise  its  discretion,  when 
the  plaintiff  did  not  present  to  it  the  complaint  which  he 
was  asking  leave  to  serve  ?  In  effect,  he  sought  an  order 
from  the  court,  giving  him  imrestrained  liberty  to  amend, 
as  he  might  see  fit. 

By  the  Court. — Ingraham,  J.— Without  determining 
whether  an  order  refusing  to  allow  a  party  to  amend  the 
complaint  is  appealable,  we  think  the  order  appealed  from 
should  be  affirmed. 

The  appUcation  to  amend  was  made  upon  the  affidavit 
of  the  plaintiff  and  the  pleadings  in  the  action.  No 
amended  complaint  as  proposed  by  the  plaintiff  was  served 
with  the  papers  on  which  the  motion  was  made,  nor  pre- 
sented to  the  court  on  the  argument.  The  court  below 
was  compelled  to  spell  out,  from  the  affidavit,  the  nature 
and  extent  of  the  proposed  amendment. 

In  applications  of  this  kind,  addressed  to  the  discretion 
of  the  court,  it  is  the  duty  of  the  court  to  determine 
whether  the  application  is  made  in  good  faith,  and  to 
refuse  to  allow  a  pleading  to  be  amended  if  it  appears  that 
the  pleading,  as  amended,  would  be  clearly  frivolous,  or  in 
violation  of  any  of  the  settled  rules  of  pleading.     This 
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examination  can  not  be  made,  unless  the  court  has  before 
it  the  pleading  as  it  is  proposed  to  be  amended  ;  and  as  the 
plaintiff  did  not,  in  this  case,  present  a  complaint  amended 
as  he  proposed,  the  court  below  was  right  in  refusing  to 
entertain  the  application. 

For  the  reason  above  stated,  and  without  examining 
the  other  objections  raised  by  the  respondent,  we  think 
the  order  appealed  from  should  be  affinned,  with  ten  dol- 
lars costs  and  disbursements. 


Sedgtsick,  Ch.  J.,  concurred. 


ANDREW  S.  TOCKERSON,  Respondent,  r.    MYRON 

H.  CHAPIN,  Appellant. 

Action  for  damages  for  faUe  representations  on  a  sale — Character  of  rep- 
resentations— what  requisite  to  recotery, — Evidence — Wortklessness  of 
corporate  stocky  how  shown. 

The  worthlessness  of  stock  is  proved  by  a  decree  of  sequestration  of  the 
property  of  the  corporation,  and  when  so  proved,  opinions  of  witnesses 
on  the  subject  are  inadmissible. 

In  an  action  for  damages  for  false  representations  on  a  sale,  the  representa- 
tions must  relate  to  some  substantial  circumstance  going  to  the  induce- 
ment or  essence  of  the  bargain,  material  to  the  subject  of  the  negotiation 
and  constituting  the  very  basis  of  the  contract.  They  must  also  relate  to 
facts  (not  to  opinions)  bearing  on  the  subject  of  the  contract — ^not  to 
those  collateral  and  incidental  thereto.  They  must  also  have  a  vital 
bearing  and  influence  on  the  mind  of  the  party  in  inducing  him  to  enter 
into  the  contract,  and  must  be  such  as  to  affect  the  value  of  the  thing 
purchased. 

In  the  case  of  a  sale  of  shares  of  stock  in  a  corporation,  the  plaintiff 
knew  that  the  property  of  the  company  consisted  of  patent-rights  of 
an  invention  for  cutting  goods,  and  that  the  plan  of  the  company  was  to 
dispose  of  royalties,  sell  shop-rights  and  machines,  and  that  it  had  no 
other  source  of  profit  A  prospectus  given  to  plaintiff  referred  to  a  cer- 
tain loom,  which  it  was  stated  did  not  belong  to  the  company,  but  could 
be  purchased  from  the  manufacturers  and  would  cost  but  little  more  than 
the  ordinary  one.  The  plaintiff  was  a  machinist,  and  had  made  a  per- 
sonal examination  of  the  machine  for  which  the  company  owned  the 
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patent,  and  was  satisfied  with  its  performance.  IJeld^  that  representations 
that  the  company  had  orders  for  500  looms  at  $150  each  (there  being  no 
representation  that  any  profit  could  accrue  to  the  company  therefrom); 
that  five  cutting  machines  at  $5,000  each  had  been  ordere<l  by  certain 
named  firms ;  and  that  a  member  of  one  of  those  firms  was  n  hirgc  stock- 
holder in  the  company ;  there  being  no  evidence  that  their  falsity,  if  they 
were  false,  injuriously  affected  the  value  of  the  stock,  did  not  possess 
the  above  requisites,  and  no  cause  of  action  for  damages  could  arise  out 
of  their  falsity. 

Before  Sedgwick,  Ch.  J.,  and  0'Gk)RMAN,  J. 

Decided  March  30,  1885. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $686.50,  entered  on  the  verdict 
of  a  jiuy. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  B,  Van  VIeck,  attorney,  andjB.  F.  Blair,  of  counsel 
for  appellant,  cited  : — On  the  measure  of  damages,  Hubbell 
V.  Meigs,  50  N,  Y.  480-491,  and  argued  that  under  the 
rale  there  laid  down,  the  court  improperly  excluded 
evidence  offered  on  behalf  of  the  defendant  as  to  the 
value  of  the  invention,  of  the  patents,  and  of  the  stock  at 
the  time  of  the  sale  of  the  stock,  and  subsequent  thereto, 
and  as  to  the  amount  of  the  capital  stock.  On  the  propo- 
sition that  respondent  having  elected  to  affirm  the  con- 
tract, retain  the  stock  and  sue  for  damages,  ho  could 
recover  only  "  such  damages  as  he  could  prove,"  Morgan 
t'.  Skidmore,  3  Abb,  N.  C,  106  ;  arguing,  among  other 
things,  ''  It  is  no  answer  to  say  that  it  is  difficult,  if  i:ot 
impossible,  to  prove  the  actual  value  of  the  stock  of  a  cor- 
poration in  the  absence  of  a  market  value.  Plaintiff 
might  have  avoided  the  difficulty  by  rescinding  the  con- 
tract, returning  the  stock,  and  suing  for  the  price  paid, 
and  that  remedy  would  have  been  perfectly  adequate. 
But  he  chose  the  other  course  and  must  accept  its  disad- 
vantages." 

Piatt  &  Bowers,  attorneys,  and  John  M.  Bowers,  of 
counsel  for  respondent,   argued  : — The  issues  that    the 
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plaintiff  has  to  maintain  in  an  action  of  this  kind,  as  was 
well  stated  in  the  charge  of  the  court  below,  are  as  follows : 
(1).  Did  the  defendant  make  the  representations  that  he 
is  alleged  to  have  made?  (2.)  Did  the  plaintiff  buy  the 
stock  in  reliance  on  those  representations  ?  (3.)  Were  the 
representations  false  and  fraudulent  ?  (4. )  Was  the  plaint- 
iff damaged  by  those  representations  ?  (Hubbell  v.  Meigs, 
50  N.  Y.  480  ;  Miller  v.  Barber,  66  lb.  558  ;  Cazeaux  i\ 
Mali,  25  Barb.  578  ;  approved,  Bruff  v.  MaU,  36  N.  Y. 
206  ;  Yates  v.  Alden,  41  Barb.  172  ;  Wakeman  v.  Dalley, 
44  lb.  498  ;  affirmed,  51  N.  Y.  27  ;  Painton  v.  Northern 
Central  Ry.,  83  lb.  7  ;  Mason  v.  Rapelyea,  ^Qt  Barb.  180). 
As  to  the  effect  of  the  decree  of  the  order  of  sequestration, 
see  Thompson  Liability  of  Stockholders^  388;  Brower  r. 
Harbeck,0  N.  Y.  589  ;  Ferry  v.  Bank  of  N.  Y.,  15  Hoir. 
Pr.  445  ;  §§  1784  and  1793,  Code). 

By  the  Court.— O'Gorman,  J. — This  is  an  action  to 
recover  §500  as  damages,  being  the  price  of  twenty  shares 
of  the  stock  of  a  corporation  called  the  ' '  Double  Weaving 
&  Cutting  Company,"  sold  by  defendant  to  the  plaintiff. 

This  sale,  the  plaintiff  claims  to  have  been  effected  by 
means  of  false  and  fraudulent  representations  of  defend- 
ant as  to  the  value  of  said  stock,  which  was  at  the  time 
of  the  purchase,  and  at  all  times  since  then,  wholly 
worthless.  The  price  paid  by  the  plaintiff  was  $25  for 
each  share.  The  par  value  was  $100  a  share.  The  sale 
was  made  and  the  money  paid  on  September  14,  1881. 

The  plaintiff's  evidence  as  to  the  making  by  the  de- 
fendant of  the  representations  as  charged  in  the  complaint, 
was  contradicted  by  the  defendant.  Enough  of  testi- 
mony, however,  was  given  on  behalf  of  the  plaintiff,  if 
the  juiy  believed  it,  to  sustain  his  contention  on  that  sub- 
ject. 

The  learned  trial  judge  charged  the  jury,  at  the  request 
of  appellant's  counsel,  that  the  measure  of  damages  was 
the  difference  between  the  price  that  plaintiff  paid  for  the 
stock,  and  its  actual  value  at  or  about  the  time  when  he 
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ascertained  that  the  representations  were  untrue  ;  and  the 
jui-y  gave  damages  for  the  full  amount  paid  for  the  stock 
and  interest,  finding  in  effect  that  the  stock  was  worth- 
less. The  evidence  introduced  by  the  plaintiff  on  that 
subject,  was  the  record  of  a  judgment  obtained  on  July 
18,  1883;  in  favor  of  the  defendant  in  this  action  against 
the  said  company,  for  8794.42.  On  this  judgment,  execu- 
tion was  issued  against  the  property  of  the  corporation, 
and  returned  unsatisfied,  followed  by  a  decree  of  seques- 
tration upon  the  property  of  the  corporation,  and  the 
appointment  of  a  receiver  on  August  10,  1883.  The 
learned  trial  judge  held  that  the  worthlessness  of  the 
stock  was  proved  by  tliis  decree,  and  refused  to  admit  as 
evidence  of  value  the  opinions  of  witnesses  on  the  subject. 
These  rulings  in  themselves  ai'o  correct.  The  decree  of 
sequestration  of  the  property  of  a  corporation,  under  sec- 
tions 1784  and  1793  of  the  Code,  depended  on  record  evi- 
dence of  its  complete  inability  to  pay  its  debts,  and  in 
effect  closed  the  career  of  the  corporation,  and  its  corpor- 
ate life  then  came  to  an  end  (Eddy  v.  Co-operative,  &c. 
Association,  3  Civ.  Proc.  442). 

Another  question  stiU  remains  to  be  considered,  which 
was  raised,  although  somewhat  vaguely,  by  one  of  the 
defendant's  requests  to  charge.  Assuming  that  the  stock 
was  worthless,  as  claimed  by  the  plaintiff,  what  suflBcient 
evidence  is  there  that  it  would  have  had  any  value  if  the 
facts  were  as  represented  by  the  defendant,  or  that  the 
non-existence  of  these  facts  in  any  degree,  caused  the 
stock  to  be  worthless  ?  In  other  words,  what  evidence  is 
there  that  plaintiff  suffered  any  damage  as  the  natural 
and  legitimate  consequence  of  the  representations  made 
by  the  defendant  ? 

To  maintain  an  action  for  obtaining  money  on  fraudu- 
lent representations,  it  must  be  proved  by  the  plaintiff 
that  the  person  charged  made  the  representations ;  that 
they  were  false  to  his  knowledge  when  made  ;  that  the 
representations  related  to  some  substantial  circumstance 
going  to  the  inducement  or  essence  of  the  bargain— mate- 
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rial  to  the  subject  of  the  negotiation,  and  constituting  the 
very  basis  of  the  contract.  The  representation  must  • 
relate  to  facts,  not  to  opinions,  and  to  facts  bearing  on 
the  subject  of  the  contract,  not  do  those  merely  collateral 
and  incidental  thereto,  and  the  representation  must  have 
had  a  vital  bearing  and  influence  on  the  mind  of  the 
party,  in  inducing  him  to  enter  into  the  contract  (Arthur 
V.  Griswold,  55  N.  Y.  400  ;  Smith  v.  Countryman,  30  Id. 
655). 

The  plaintiff  here  does  not  seek  to  rescind  the  contract 
of  sale,  nor  does  he  offer  to  return  the  shares  of  stock 
purchased  by  him  from  the  defendant.  He  afiirms  the 
contract,  and  claims  to  recover  the  damages  resulting 
from  the  alleged  fraud.  In  such  a  case,  the  recovery  is 
restricted  to  such  damages  as  he  can  prove  (Morgan  r. 
Skidmore,  3  Abb.  N.  C.  92).  This  proof,  in  my  opinion, 
the  plaintiff  in  the  case  at  bar  failed  to  supply.  He  was 
a  machinist,  and,  before  purchasing  the  stock  in  question, 
he  made  a  personal  examination  of  the  cutting  machine, 
for  which  the  ' '  Double  Weaving  &  Cutting  Company  " 
owned  patents,  ard  he  was  satisfied  with  its  performance. 
He  received  from  the  defendant  a  printed  prospectus  of 
the  company,  setting  forth  that  it  owned  only  these  pat- 
ents, and  the  cutting-machine  tools,  &c.,  at  their  place  of 
business  in  South  Fifth  avenue.  In  the  prospectus,  refer- 
ence was  made  •  to  a  loom,  which,  it  was  there  stated,  did 
not  belong  to  the  cojnpany,  but  could  be  purchased  from 
the  manufacturer  in  Ehode  Island,  and  would  cost  but 
little  more  than  the  ordinary  loom. 

One  of  the  representations  alleged  to  have  been  made 
by  the  defendant,  inducing  plaintiff  to  purchase  the  stock, 
was  this  :  That  the  company  had  orders  for  five  hundred 
looms  at  $150  each.  The  evidence  to  sustain  this  charge 
is  insufficient.  But  if  this  representation  was  true,  it  was 
immaterial,  because  the  company  did  not  manufacture 
these  looms,  and  did  not  hold  out  any  prospect  of  any 
profit  from  the  manufacture  of  these  looms  by  others,  and 
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it  is  not  alleged  that  defendant  represented  that  any  such 
profit  could  accrue  to  the  company  therefrom. 

The  plaintiff  testified  that  he  imderstood  the  property 
owned  by  the  company  was  the  patent-right  of  the  in- 
vention for  cutting  goods,  and  that  the  plan  of  the  com- 
pany w^as  to  dispose  of  royalties,  sell  shop-rights  and 
machines,  and  that  it  had  no  other  somxje  of  profits.  If 
this  representation  was  made,  it  could  not  have  been  the 
inducing  cause  of  the  plaintiff's  purchase  of  stock  in  the 
company,  and  there  is  no  evidence  that  the  stock  would 
have  been  more  valuable,  if  the  representation  was  true, 
or  less  valuable  because  it  was  false. 

The  next  representations  alleged  to  have  been  made  by 
defendant,  and  to  be  false,  were  that  five  cutting  machines, 
at  $5,000  each,  had  been  ordered  by  certain  firms  named 
by  the  defendant,  and  that  a  member  of  one  of  these  firms 
was  a  large  stockholder  in  the  company. 

Assuming  that  these  representations  were  made  as 
alleged,  and  were  untrue,  there  is  no  evidence  that,  by 
reason  of  their  falsity,  the  value  of  the  stock  was  injuri- 
ously affected.  They  were  not  material  to  the  substance 
of  the  contract,  but  related  to  facts  only  collateral  and 

incidental  to  it. 

The  burden  of  proving  damage  was  on  the  plaintiff, 
and  he  failed  to  supply  such  proof.  It  was  not  enough 
to  leave  the  question  to  be  determined  without  evidence, 
and  only  by  the  conjecture  or  surmise  of  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  concuiTed. 
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KENNETH  E.  MACLENNAN,  Respondent,  v.  THE 
LONG  ISLAND  RAILROAD  COMPANY,  Appel- 
lant. 

Bailroad  company — intending  passenger  ;  rights  and  duties  of;  eontrib^u- 
tory  negligence. — Carrier  ;  negligence  and  duties  of. — Evidence ;  mental 
operation^  as  to  loss  o/  business  and  permanency  of  injury^  as  bearing  on. 

WherC)  to  prove  a  cause  of  action  or  a  defense,  it  is  necessary  to  show  that 
a  witness  acted  upon  a  certain  supposition,   evidence  to  that  effect  is 
material  and  relevant,  and  he  is  a  competent  witness  to  testify  that  he  so 
acted  ;  but  it  must  also  be  shown  by  the  evidence  that  the  appearance 
justified  the  witness  in  haviug  the  supposition,  and  that  the  party  against 
whom  he  testified  was  resi)onsiblo  for  that  appearance. 
Accordingly,  where  the  plaintiff,  on  coming  out  of  the  passenger  depot 
where  he  had  bought  his  ticket,  on  to  the  platform,  which  was  joined  to 
and  on  the  same  level  with  the  platform  to  the  freight  station,  which 
was  some  distance  from  the  passenger  station,  and  which  latter  platform 
{L  e.,  the  one  in  front  of  the  freight  station)  appeared  to  be  used  in  connec- 
tion with  said  freight  station,  saw  a  train  of  cars  with  an  engine  attached, 
heading  in  his  direction,  standing  on  the  track  some  distance  away. 
Ileldy  that  he  had  a  right  to  suppose  that  the  train  would  be  brought  up  to 
the  passenger  station  and  then  stop  to  take  on  p&sscngcru  ;  and  that  his 
waiting,  in  the  passenger  station,  for  the  train  to  come  up  and  stop, 
was  not  negligence  contributing  to  the  injury  received  in  the  dark  by 
falling  over  an  obstruction,  to  wit;  a  box  in  his  way  on  the  freight  plat- 
form, while  proceeding  to  take  the  train  at  the  place  where  it  stood,  as 
soon  OS  he  was  notified  by  the  ticket  agent  that  the  train  would  start 
from  there. 
Held  further,  that  his  running,  while  so  proceeding,  instead  of  walking, 
was  not,  under  the  evidence,  contributory  negligence,  as  matter  of  law. 
Ileld further,  as  resulting  from  above  holdings,  in  an  action  for  injuries  so 
received,  that  requests  to  charge  (1st)   '*that  it  was  the  duty  of  the 
plaintifif  to  take  notice  of  the  time  of  the  departure  of  the  train  and 
to   board   it   at  a   reasonable   time   before   departure,"   and   that   (2d) 
"  if  the  plaintifT  remained  near  a  light  for  the  purpose  of  reading  a  book, 
and  then,  at  the  last  moment,  attempted  to  board  the  train  when  the  time 
was  so  short  that  he  could  not  do  so  in  a  prudent  and  careful  manner, 
he   was  guilty   of   negligence,"   and    that   (3d)    "the  company  has  a 
right  to  make  up  its  train  and  let  it  stand  in  front  of  any  part  of  the  sta- 
tion connected  with  the  station  as  a  starting  point,  and  that  it  was  the 
duty  of  the  passenger  to  inquire  whether  it  would  stop  iu  front  of  the 
station  or  not," — were  properly  refused. 
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Further  held,  that  if  the  defendant  used  the  freight  platform  for  a  passen- 
ger platform,  so  that  passengers  were  obliged  to  go  from  the  latter  to  the 
former,  and  especially  if  the  defendant's  emplo3'ces  invited  the  plaintiff 
to  go  on  the  line  of  approach  which  he  took,  the  court  could  not  say,  as 
matter  of  law,  that  the  defendant  had  a  right  to  leave  the  box  in  the 
way  of  the  plaintiff;  and  there  being  evidence  on  which  the  jury  might 
have  found  in  both  these  questions  in  plaintiffs  favor,  and  the  box 
having  been  there  for  some  time,  it  was  properly  left  to  the  jury  to 
determine  whether  or  not  the  defendant  was  guilty  of  negligence  in  leav- 
ing the  box  where  it  was  under  the  conditions  under  which  it  was  so  Itft. 

AVhere  it  is  sought  to  prove  damages  for  loss  of  business,  evidence  of  jwr- 
ticular  facts,  where  there  is  no  effort  to  make  the  testimony  the  ground 
of  any  claim  for  damages  for  specific  loss  therefrom^  is  admissible  to  show 
the  general  character  of  the  buuiocss  lost. 

The  plaintiff,  being  a  physician,  may  be  asked  whether,  from  his  experience 
as  a  physician,  there  is  any  probability  of  his  suffering  tlicreafter,  from 
a  particular  one  of  the  injuries  received,  damages  which  are  claime<l 
in  the  action.  An  answer:  *'No  probability,  only  a  possibility,"  is 
favorable  to  the  defendant. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  iNGRAiiAM,  J  J. 

Decided  April  0,  1885. 

Appeal  by  defendant  from  judgment  entered  upon  a 
verdict  for  plaintiff. 

The  action  was  for  damages  from  negligence  of  defend- 
ant's servants. 

The  facts  sufficiently  appear  in  the  opinion. 

Hillsdale  &  Spragtie,  attorneys,  and  E.  B.  Hinsdale^ 
of  counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued. — ^I.  The  motions  for  non-suit  should  have 
been  granted  for  failure  to  prove  neghgence  on  the  part  of 
defendant.  The  defendant  was  not  bound  to  have  the 
train  drawn  up  to  a  point  opposite  the  door  of  the  depot. 
Such  a  proposition  is  unworthy  of  serious  consideration. 
Nor  was  it  boimd  to  put  up  a  notice  advising  passengei-s 
of  the  spot  from  which  the  train  would  start.  It  is  the 
duty  of  passengers  to  inform  themselves  of  the  ordinary 
incidents  of  railway  traveling,  and  to  inform  themselves 
of  the  company's  regulations  for  running  its  trains 
(Mitchell  V,  Chicago  &  G.  T.  R'w'y.  Co.,  12  Am.  &  E.  B. 
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iJ.  Cos.  163  ;  Little  Rock  &  Forth  Smith  R.  R.  Co.  v. 
Miles,  13  Id.  10).  Defendant  was  undoubtedly  bound  to 
provide  a  reasonably  safe  and  proper  means  of  ingress  and 
egress  between  the  station  and  the  train,  so  that  a  person 
exercising  ordinary  care  could  safely  pass  from  one  to  the 
other  (Loftus  v.  Union  Ferry  Co.,  84  N.  F.  460).  This 
duty  was  performed. 

The  box  was  not  an  obstruction,  and  its  being  there 
was  no  violation  of  defendant's  duty  towards  its  passen- 
gers. It  is  estabUshed  by  the  testimony,  and  shown  by 
the  map,  that  the  box  occupied  less  than  two  feet  of  the 
outer  side  of  the  platform  (away  from  the  train),  the  plat- 
form being  at  that  point  six  feet  two  inches  wide.  There 
was,  therefore,  a  clear  and  unobstructed  passage  way  from 
the  station  door  to  the  train  of  nearly  five  feet  (being  at 
some  points  much  wider).  In  Loftus  v.  Union  Ferry  Co. 
{supra),  the  rule  is  thus  laid  down:  '^The  defendant 
was  bomid  to  provide  suitable  and  safe  accommodation 
for  the  landing  of  passengers.  .  .  .  But  the  rule  does  not 
impose  the  duty  of  so  providing  for  the  safety  of  passen- 
gers that  they  shall  encounter  no  possible  danger  and 
meet  with  no  casualty  "  (See  also  McMahon  v.  N.  Y.  El. 
R.  R.  Co.,  50  Super,  Ct,  507  ;  Dougan  v.  Champlain  Trans. 
Co.,  56  iV.  Y,  1).  Any  inference  of  negligence  on  the  part 
of  the  company  in  permitting  this  box  to  remain  upon 
the  platform  is  negatived  by  the  fact  that  the  box  had 
been  there  a  long  time,  hundreds  of  passengers  had  got  on 
and  off  at  the  same  spot,  and  no  injury  had  been  caused 
or  inconvenience  occasioned.  This  principle  has  been 
frequently  laid  down  by  the  courts  (Loftus  v.  Union  Feriy 
Co.,  supra;  Dougan  v.  Champlain  Trans.  Co.,  supra; 
Crocheron  v.  N.  S.  Staten  Island  FeiTy  Co.,  6(}  iV.  I".  656  ; 
Cleveland  v.  N.  J.  St'mbt.  Co.,  68  lb.  306,  313). 

II.  The  motion  for  non-suit  should  have  been  granted, 
because  there  was  a  failure  to  prove  that  the  deceased  w^as 
free  from  negligence,  and  also  because  the  evidence  showed 
that  he  was  in  fact  guilty  of  such  negligence.  It  was 
incumbent  upon  the  plaintiff  to  give  some  affirmative 
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evidence  of  his  exercise  of  care.  And  where  the  proof  is 
not  inconsistent  with  the  theory  of  contributory  negli- 
gence, a  non-suit  should  be  ordered  (Hale  v.  Smith,  TS  N 
Y.  480  ;  Cordell  v,  N.  Y.  0.  &  H.  R.  R.-R.  Co.,  75  76.  330  ; 
Baulec  v.  N.  Y.  &  H.  R.  R.  Co.,  59  lb.  3r>r,).  It  was 
undoubtedly  the  duty  of  the  plaintiff  to  use  his  eyes,  and 
look  out  for  obstacles  in  the  pathway.  There  is  a  Umit  to 
the  degree  of  necessary  caution  ;  but  still  some  care  and 
foresight  must  be  shown  (Delaware,  Lack.  &  W.  R.  R. 
Co.  V.  Napheys,  1  Am,  &  E.  li.  R.  Cas,  52  ;  and  cases 
supra).  The  case  is  absolutely  barren  of  any  such  evi- 
dence. The  plaintiff  says,  of  course,  in  just  so  many 
words,  that  there  was  not  light  enough  to  enable  him  to 
see  the  box,  but  he  nowhere  says  that  he  looked  for  any 
obstruction. 

The  plaintiff  had  no  right  to  assume  that  the  train 
would  start  from  a  particular  part  of  the  platform  (See 
cases,  supra).  Having  time  enough  to  have  made  inqui- 
ries and  boarded  this  train  in  a  proper  and  careful  man- 
ner, it  was  grossly  careless  of  him  to  deliberately  place 
himself  in  such  a  position  that,  at  the  last  moment,  in  his 
eagerness  to  catch  this,  the  last  train,  he  would  be  natur- 
ally impelled  to  start  up  suddenly  and  begin  to  run  along 
a  comparatively  narrow  platform.  This  negligence  had 
a  direct  connection  with  the  injury  (Little  Rock  & 
Fort  Smith  R.  R.  Co.  v.  Miles,  13  A.  &  E.  R.  R.  Cas. 
10). 

The  running  along  the  platform  was,  in  itself,  negli- 
gent. If  it  be  said  that  he  was  compelled  to  run,  we 
answer  :  a.  It  does  not  appear  there  was  any  such  neces- 
sity. It  may  well  be,  for  all  there  is  of  evidence  to  the 
contrary,  that  the  train  would  have  waited  for  him  to 
have  boarded  it  in  a  proper  manner.  6.  Such  a  necessity 
was  of  his  own  creating  and  not  in  any  way  chargeable 
to -the  defendant,  c.  If  the  plaintiff  saw  that  he  did  not 
have  time  to  go  to  the  train  in  a  careful  manner,  then  it 
was  his  plain  duty  to  have  refrained  from  going  at  aU  ; 
holding  the  defendant  responsible  for  any  violation  of 
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duty  of  which  it  was  guilty  ;  but  he  had  no  right  to  do  a 
neghgent  act  which  his  physical  situation  enabled  him  to 
avoid  (Cincinnati,  &c. ,  E.  E.  Co.  v.  Peters,  G  Am.  &  Eng. 
R.  R,  Cos.  126  ;  Watkins  v.  Great  Western  E.E.  Co.,  3T 
L.  T.  N.  S.  193). 

III.  The  motion  for  new  trial  should  have  been  granted 
(Smith  V.  Mtna  Ins.  Co.,  49  N.  Y.  211 ;  Houghkirk  v.  D. 
&  H.  C.  Co.,  92  16.  219).      • 

IV.  The  court  below  erred  in  ruling  upon  questions  of 
evidence.  The  exception  to  the  ruling  as  to  plaintiff's 
suppostion  was  well  taken.  It  was  wholly  immaterial 
whether  the  plaintiff  supposed  the  train  was  to  draw  up 
in  front  of  the  station  door  or  not.  It  was  his  duty, 
under  the  cases  above  cited,  to  inform  himself  of  the 
actual  situation,  and  act  according  to  the  facts.  The 
evidence  being  utterly  incompetent  from  any  point  of 
view,  it  was  not  necessary  to  state  the  ground  of  objec- 
tion (Bums  V.  City  of  Schenectady,  2^  Hun,  10  ;  Mulqueen 
r.  Duffy,  6  lb.  299 ;  Porter  v.  Parks,  2  lb.  654  ;  West  v. 
Lynch,  7  Daly,  245).  The  objections  to  the  evidence  as 
to  his  giving  up  a  particular  patient,  and  as  to  patients 
calling  to  see  him  who  were  denied  admission,  were 
wholly  irrelevant ;  especially  in  view  of  the  fact,  that 
no  attempt  was  made  to  show  that  he  lost  any  money  in 
losing  these  patients.  TJet  it  may  well  be  that  a  large 
portion  of  the  amount  awarded  in  the  verdict  was  based 
upon  this  vague  and  improper  testimony.  The  question 
as  to  probabihty  of  future  suffering  from  the  injury  to 
the  nose  was  clearly  improper.  Any  testimony  in  response 
to  such  a  question  would  be,  and  in  this  case  was,  entirely 
too  vague  and  speculative  to  be  a  proper  foundation  for 
the  assessment  of  damages  (Strohm  v.  N.  Y.  L.  E.  &  W. 
E.  E.  Co.,  96  N.  Y.  305). 

V.  The  court  below  was  in  error  in  refusing  defend- 
ant's requests  to  charge.  The  first  request  embodied  a 
sound  proposition  of  law ;  was  not  covered  by  the  charge, 
and  had  direct  bearing  upon  the  issue  (Mitchell  v.  Chicago 
&  G.  T.  E.  Co.,  12  Am.    &  E.  R.  R.  Cos.  163 ;  Little 
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Rock  &  Ft.  Smith  E.  Co,  v.  Miles,  13  Am.  &  E.  R.B. 
Cos.  10).  The  second  request  was  equally  proper,  perti- 
nent and  necessary.  The  refusal  of  the  court  to  charge 
as  thirdly  requested,  was  also  error  for  which  the  judg- 
ment should  be  reversed. 

Oliver  W.  West,  attorney,  and  of  counsel  for  respon- 
dent, among  other  things,  argued  : — I.  It  was  the  pri- 
mary duty  of  the  defendant  to  start  its  trains  from  in 
front  of  the  station  ;  but  it  being  its  custom  not  to  do  so, 
but  to  start  them  from  a  point  sixty  or  seventy  feet  east- 
ward therefrom,  and  to  pass  the  station  without  stopping, 
it  was  its  duty  to  give  timely  notice  to  its  passengers, 
either  orally  or  by  written  or  printed  notice,  of  the  place 
of  starting,  and  its  failui-e  to  do  so  was  negligence  (Hurl- 
bert  V.  N.  Y.  C.  E.  E.  Co.,  40  N.  Y.  145).  The  only  notice 
given  the  plaintiff  was  an  oral  one  just  as  the  train  was 
about  to  start. 

II.  It  was  the  duty  of  the  defendant  to  keep  its  plat- 
form, which  was  the  only  passage  way  for  passengers  to 
use  in  getting  on  board  its  trains,  free  from  obstructions  ; 
and  its  admitted  failure  in  this  respect  was  negligence 
(Clussman  v.  L.  I.  E.  E.  Co.,  0  Hun,  618  ;  Hurlbert  y,  N. 
Y.  C.  E.  E.  Co.,  supra).  The  box  in  question  ought  not 
to  have  been  kept  in  the  way  of  passengers,  even  in  the 
day-time,  but  should  have  been  kept  in  the  freight  house, 
or,  at  all  events,  near  it  and  at  the  east  end  of  the  station 
building,  and  thus  out  of  the  way  of  passengers  ;  and  its 
continued  presence  where  it  was  kept,  especially  in  the 
night-time,  was  gross  if  not  criminal  negUgence. 

ni.  The  plaintiff  was  not  guilty  of  any  contributory 
negUgence.  This,  as  a  matter  of  fact,  the  juiy  must 
have  f oimd,  otherwise  their  verdict  would  have  been  in 
favor  of  the  defendant.  The  general  term  will  not,  there- 
fore, disturb  the  verdict  on  this  question  of  fact  (Murphy  v. 
Lippe,  35  Super.  Ct.  542.  The  only  facts  proved,  which, 
the  defendant  insists,  constituted  contributoiy  negUgence 
were :    1.  The  omission  of  the  plaintiff,  on  or  after  buying 
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his  ticket,  to  inquire  where  the  train  would  start  from. 
2.  His  standing  by  the  depot  door  reading  and  waiting  for 
the  train  to  come  up  and  stop,  instead  of  early  inquiring 
where  the  train  would  start  from  and  going  immediately 
on  board  at  his  leisure.  3.  His  running  or  '  ^  trotting " 
towards  the  train  after  the  conductor  shouted,  ''All 
aboard  !"  4.  His  omission,  in  these  circumstances,  to  see 
and  avoid  the  box. 

The  time-table  of  the  defendant  was  notice  to  the 
plaintiff  that  the  train  would  start  from  the  station,  and 
he  was  therefore  excused  from  inquiry  if  it  would 
start  elsewhere.  This  being  so,  it  was  immaterial  how  he 
occupied  his  time,  whether  in  reading  or  otherwise,  while 
waiting  for  the  train,  so  long  as  he  violated  no  rule  of  the 
company,  and  so  long  as  he  obeyed  any  instructions  given 
him  by  the  defendant.  No  such  disobedience  Ls  asserted. 
On  the  contrary,  it  is  undisputed  that  he  at  once  obeyed 
the  directions  of  defendant's  employees,  and  while  hurry- 
ing in  compUance  with  those  directions,  neither  his  obedi- 
ence thereto  nor  his  failure  in  the  darkness  to  see  and 
avoid  the  danger  from  the  obstruction  which  the  defend- 
ant had  no  right  to  place  in  his  only  pathway,  and  which 
rendered  the  pathway  unsafe  instead  of  safe,  as  he  had  a 
right  to  assume  it  to  be,  can  on  any  principle  be  held  to 
be  contributory  negligence.  And  even  if  the  box  was 
rightfully  where  it  was,  and  the  plaintiff,  ignorant  of  its 
existence,  had  stumbled  over  it  while  thus  obeying  the 
untimely  commands  of  the  defendant,  he  would  not  have 
been  chargeable  with  contributory  negligence. 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff,  after 
buying  a  ticket  in  a  passenger  station  of  the  defendant's 
railroad,  stood  outside  of  the  station  near  its  door,  upon 
the  platform  in  front  of  the  station.  To  the  east  of  the 
passenger  station  was  a  freight  station,  and  in  front  of  it 
was  a  platform  ;  this  platform  appeared  to  be  used  in  con- 
nection with  the  freight  station.  The  passenger  platform 
and  the  freight  platform  joined  each  other,  and  were  on 
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the  same  level.  The  plaintiff  did  not  Uvo  in  the  place, 
and  had  come  there  to  attend  a  patient  as  a  phy&ician. 
When  he  went  out  of  the  door  of  the  passenger  station, 
where  he  bought  his  ticket,  he  saw  that  there  was  a  train 
of  cars  with  locomotive  engine  heading  in  his  direction, 
standing  on  the  track  some  distance  to  the  east  of  the 
passenger  platform.  He  was  asked  on  the  trial,  whether 
at  the  time,  he  supposed  the  tiuin  would  move  up  and 
stop  opposite  the  passenger  depot.  He  answered,  *'  Yes." 
There  was  an  objection  to  the  question ;  the  objection 
being  overruled,  the  defendant  excepted.  The  question 
was  certainly  relevant  and  material.  The  plaintiff,  after 
he  noticed  the  train  standing  away  from  the  passenger 
platform,  did  not  go  to  it  and  get  upon  it,  but  stood  mitil 
he  was  notified  that  the  train  was  about  to  start  at  onco 
on  its  trip,  from  the  place  where  it  was,  without  stopping 
at  the  passenger  platform  to  take  passengers.  He  was 
then  obliged  to  hurry  and  run,  instead  of  taking  an  ordi- 
nary gait.  To  prove  his  cause  of  action,  he  had  to  prove 
that  he  was  without  negUgence  that  contributed  to  the 
accident.  He  was  bound,  in  one  aspect  of  the  case,  to 
justify  to  the  jury  his  remaining  on  the  passenger  plat- 
form, instead  of  proceeding  to  the  train.  The  fact  that 
caused  him  to  stand,  was  that  he  supposed  the  train  would 
come  to  the  passenger  platform  to  take  passengers.  If  ho 
did  not  so  suppose,  he  was  without  reason  for  standing, 
no  matter  how  much  the  appearance  of  things  might  havo 
justified  his  making  the  supposition  if  he  had  considered 
their  effect.  He  was  a  competent  witness  to  the  existence 
of  the  fact  that  he  supposed  as  he  testified.  Of  course,  ho 
was  also  bound  to  show  by  the  testimony  in  the  case,  that 
the  appearances,  for  which  the  defendants  were  resix)nsi- 
ble,  justified  him  in  having  the  supposition.  The  judge 
charged,  "  that  the  plaintiff  had  a  right  to  suppose  that 
the  train  would  be  brought  up  before  the  station,"  mean- 
ing, no  doubt,  the  passenger  station.  My  opinion  is,  that 
there  was  evidence  tending  to  show  that  the  plaintiff  was 
right  in  this  respect,  and  no  evidence  tending  the  other 
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way.  On  the  facts,  the  plaintiff  had  a  right  to  rely  on 
the  natural  and  direct  impression  that  would  be  made  by 
the  situation  of  affairs.  He  was  not  bound  to  know  that 
the  defendants  had  a  sufficient  reason  for  not  stopping  at 
a  passenger  station.  It  might,  perhaps,  be  that  on  the 
issue  of  defendant's  negligence,  a  jury  would  say  that  the 
fact  that  if  they  stopped  for  a  minute  or  two  at  the  pas- 
senger station,  the  locomotive  and  its  head-light  would 
frighten  hoi-ses  that  might  be  upon  a  near  highway,  was 
a  sufficient  excuse  for  not  stopping.  But  on  the  question 
of  contributory  negligence,  the  plaintiff  was  justified  in 
relying  upon  the  significance  of  such  things  as  appeared 
to  him.  Now,  the  meaning  of  a  passenger  platform  in 
front  of  a  passenger  station,  is  that  there  is  the  place 
where  passengers  await  the  coming  and  departure  of 
trains.  It  is  common  knowledge,  that  before  a  departure 
of  a  train,  it  often  waits  away  from  the  passenger  plat- 
form for  a  certain  time,  and  then,  ringing  the  bell,  moves 
up  to  the  passenger  platform  for  the  passengers.  If  the 
plaintiff  had  perceived  that  the  train  was  standing  in 
front  of  a  freight  station  and  platform,  that  would  have 
been  another  reason  for  which  defendants  would  have 
been  responsible  for  the  plaintiff  supposing  that  he  had  to 
await  at  the  place  for  passengers  the  coming  of  the 
ti'ain. 

The  plaintiff  stood  reading  a  book  by  a  light  that 
shone  from  the  passenger  station.  After  standing  a  few 
minutes,  he  received  notice  from  the  ticket  agent  that  the 
train  was  about  to  depart  at  once  from  the  place  where  it 
stood  to  the  east.  He  looked  at  the  train,  and  observed 
signals,  that  defendant's  witnesses  proved  were  intended 
for  the  plaintiff,  and  that  indicated  that  the  train  was  to 
leave  at  once.  He  started  on  a  walk,  then  went  to  a  run, 
on  a  direct  line  for  the  train.  He  tripped  over  a  box  in 
the  way,  and  was  injured  severely.  In  my  judgment,  the 
questions  of  negligence  suggested  by  these  facts  were 
properly  submitted  for  determination  to  a  jury,  and  could 
not  have  been  considered  by  the  court  as  concerning  mat- 
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ters  of  law.  If  the  defendants  used  the  freight  platform 
for  a  passenger  platform,  when  passengera  were  to  go 
from  the  latter  to  the  former,  and  especially  in  this  case, 
where  the  jury  might  find  that  the  defendant's  conductor 
and  engineer  invited,  in  substance,  the  plaintiff  to  go  on 
the  line  of  approach  that  he  took,  a  court  could  not  say 
that,  as  matter  of  law,  the  defendant  had  a  right  to  leave 
a  box  upon  the  platform  in  the  way  of  the  plaintiff.  The 
box  had  been  there  for  some  time.  It  was  argued  that  it 
was  an  act  of  negligence  on  plaintiff's  part  to  run.  As  to 
this,  there  was  a  disputable  question  of  fact,  of  whether 
the  plaintiff  running  instead  of  walking  was  not  induced 
by  the  signals  that  were  given  by  defendant's  servants, 
indicating  that  they  wished  him  to  hurry.  It  was  also 
for  the  jury  to  say  whether  a  person  of  ordinary  prudence 
would  think  of  the  possibility  or  probabiHty  of  an  obstruc- 
tion being  upon  the  platform,  or  would  have  a  right  to 
suppose  that  there  was  no  obstruction  in  such  a  place, 
and  it  could  not  be  held  to  be  law  that  it  was  negligent 
for  a  person  to  run  upon  a  level,  unobstructed  platform. 

Against  objection  of  defendant,  plaintiff  was  allowed 
to  testify  that  he  had  been  attending,  at  the  place  from 
which  he  came  to  the  station,  a  case  of  childbirth,  and 
that  the  hurt  he  received  prevented  his  attending  it  after 
that ;  that  he  had  other  patients,  whom  he  could  not 
attend  for  the  same  reason ;  that  several  patients  called 
upon  him  for  professional  advice,  whom  ho  could  not  S(^e 
for  the  same  reason.  There  was  no  effort  to  make  this 
testimony  the  ground  of  any  claim  for  damages  for  the 
specific  loss  of  the  cases  referred  to.  It  was  admissible  to 
show  the  general  character  of  his  business  which  he  lost, 
as  determined  by  the  description  of  the  particulars  testi- 
fied to. 

The  defendant  objected  to  a  question  to  the  plaintiff, 
"State  whether,  from  your  experience  as  a  physician, 
there  is  any  probabiUty  of  your  suffering  in  any  way 
hereafter  from  this  injury  to  your  nose  ?"  The  question 
was  competent,  as  referring  to  one  consideration  perti- 
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nent  to  the  certainty  of  futui'e  consequences  according  to 
reasonable  probability,  but  the  answer  was  favorable  to 
the  defendant,  as  it  was  that  there  was  no  probability, 
and  only  a  possibiUty.  This  tended  to  limit  damages 
favorably  to  defendant. 

The  defendant's  counsel  requested  the  court  to  charge, 
that  it  was  the  duty  of  the  plaintiff  to  take  notice  of  the 
time  of  the  departui-e  of  the  train,  and  it  was  his  duty  to 
board  the  train  at  a  reasonable  time  before  the  time  of  its 
departure.  This  was  not  correct,  for  it  impUedly  declared 
that,  as  matter  of  law,  it  would  be  negUgence  for  a  pas- 
senger, in  ignorance  of  the  time  of  departure,  to  await 
the  usual  signals  given  by  those  in  charge  of  the  train, 
that  the  train  was  about  to  depart. 

Another  request  was  that  if  the  plaintiff  remained 
near  a  light  for  the  purpose  of  reading  a  book,  and  then 
at  the  last  moment  attempted  to  board  the  train  when  the 
time  was  so  short  that  he  could  not  do  so  in  a  prudent  and 
careful  manner,  he  was  guilty  of  negligence.  This  request 
referred  to  a  contingency,  that  according  to  the  witnesses 
for  defendant  and  plaintiff  aUke,  did  not  exist  within  the 
case.  It  was  the  fact,  that  the  conductor  and  engineer  in 
charge  of  the  train  were  waiting  for  the  plaintiff,  and  the 
plaintiff  would  have  safely  boarded  the  train  if  he  had 
not  fallen,  and  the  train  took  him  after  the  accident. 
The  accident  did  not  happen  because  of  the  train  starting. 

Another  request  was  that  the  company  had  a  right  to 
make  up  its  train  and  let  it  stand  in  front  of  any  part  of 
the  station  connected  with  the  station  as  a  starting  place, 
and  that  it  was  the  duty  of  the  passenger  to  inquire 
whether  it  would  stop  in  front  of  the  station  or  not. 
There  are  several  considerations  which  justified  the  refusal 
of  the  request.  It  is  sufficient  to  point  out  that  the  jury 
could  find  on  the  facts,  that  the  plaintiff  did  learn  that 
the  train  was  about  to  start  from  the  place  where  it  had 
been  standing,  and  would  have  safely  reached  it  by  run- 
ning, if  the  box  had  not  tripped  him. 
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I  think  that  the  judgment  should  be  affirmed,  with 
costs. 

O'GrORMAN  and  Ingraham,  JJ.,  concurred. 


EDWAED    SMITH,  Appellaot,  v.  WILLIAM 
BISPHAM,  ET  AL.,  Respondents. 

Negligence  case. — Employer  and  Employee. — Providing  safer  methods. 

In  turning  over  by  hand,  under  orders  of  defendant's  foreman,  a  portion 
of  a  moulding  apparatus,  used  in  a  foundry,  being  the  cope,  the  men 
assigned  to  that  work  had  lifted  it  on  its  edge,  and  were  of  sufficient 
number  and  strength  to  hold  it,  so  far  as  its  weight  was  concerned,  in 
its  other  movements  ;  a  workman,  in  order  to  clear  it  from  the  crane 
which  was  used  to  lift  the  cope,  but  was  then  out  of  order,  moved  the 
cope  with  a  crow-bar  along  on  its  edge  some  inches,  when,  on  a  further 
application  of  the  bar,  he  disturbed  its  balance,  thus  suddenly  throwing 
additional  weight  upon  the  men  who  had  been  safely  holding  it,  causing 
them  to  let  it  fall  in  consequence  of  the  weight  coming  so  suddenly  on 
them.  It  fell  on  the  plaintiff,  who  had  been  ordered  to  repair  the  crane, 
and  who,  at  the  time  when  the  cope  fell  over,  happened  to  be  between 
the  cope  and  the  crane.     The  plaintiff  sustained  severe  injuries. 

Held,  1st,  that  the  complaint  was  properly  dismissed ;  2d,  that  the  case  did. 
not  require  a  consideration  of  a  duty  to  use  a  certainly  safer  method  than 
one  that  is  sufficiently  safe  in  itself. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Ingraham,  J  J. 

Decided  April  6,  1885. 

Api)eal  by  plaintiflF  from  judgment  dismissing  com- 
plaint, entered  on  a  direction  of  a  judge  at  a  jury  trial 
tenn. 

The  action  was  for  damages  from  negligence  of  defend- 
ants. 

The  facts  sufficiently  appear  in  the  opinion. 

Roger  Foster^  attorney  and  counsel,  for  appellant. 
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Paddock  &  Gannon^  attorneys,  and  William  H. 
Amoux  and  Franklin  A.  Paddocky  of  counsel  for  re* 
spondents. 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff  was 
a  workman  in  an  iron  f oundiy,  in  which  the  defendants 
did  business.  He  was  in  their  employment ;  he  had 
been  directed  to  mend  some  part  of  a  crane  in  the  build- 
ing, and  had  gone  to  the  crane  and  was  about  to  begin 
work  upon  it.  This  crane  had  been  used  to  lift  and  move 
a  flask,  which  was  a  heavy  box  of  wood  and  iron.  The 
movable  top  or  cover  of  this  box  is  called  a  cope.  The 
box  was  intended  for  moulding  iron,  but  at  the  time  was 
empty.  There  was  evidence  that  the  habit  was  to  lift  and 
move  the  cope  apart  from  the  rest  of  the  box  by  the  crane. 
The  crane  being  out  of  order,  one  of  defendant's  foremen 
ordered  the  workmen  near  to  turn  over  by  hand  either 
the  whole  of  the  flask  or  the  coi)e  by  itself.  The  testi- 
mony is  indefinite  on  this  point.  They  proceeded  to  do 
so  ;  the  result  was  such,  that,  according  to  the  testimony, 
the  men  were  holding  up  the  cope,  with  its  lower  edge 
resting  on  the  ground,  when  the  plaintiff  was  between  it 
and  the  ci-ane.  The  purpose  of  the  men  was  to  let  the 
cope  fall  on  the  ground,  so  that  it  would  clear  the  crane. 
As  its  edge  at  first  rested  on  the  ground,  it  could  not  fall 
back  without  striking  the  crane,  and  in  order  to  push  the 
edge  further  from  the  crane,  one  of  the  men,  by  means 
of  a  crow-bar,  pried  it  along.  This  man,  after  prying 
it  some  six  or  seven  inches,  applied  the  crow-bar  again, 
and,  as  the  witness  testified,  the  act  disturbed  the  balance 
of  tlie  cope,  and  suddenly  threw  additional  weight  upon 
the  men,  who  had  been  safely  holding  it,  and  they  allowed 
it  to  fall,  because  the  weight  came  so  suddenly  upon  them. 
The  evidence  showed  that  they  were  competent  to  hold  it, 
so  far  as  its  weight  was  concerned,  in  either  of  the  move- 
ments of  the  flask  or  cope,  for  in  fact  they  had  managed 
it  safely.  The  plaintiff's  counsel  on  the  argument  placed 
defendants'  negUgence  upon  a  direction  of  their  foreman 
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to  move  the  flask  or  cope  by  hand,  instead  of  by  the 
crane.  The  defendants  did  not  have  at  the  time  the  crane 
to  use,  as  it  was  out  of  order,  and  the  facts  do  not  require 
a  consideration  of  a  duty  to  use  a  certainly  safer  method, 
than  one  that  is  sufficiently  safe  in  itself.  The  obligation 
of  the  defendants  in  the  most  favorable  view  for  plaintiff, 
was  to  use  ordinary  precaution  in  selecting  a  safe  method. 
There  was  no  proof,  and  in  the  nature  of  things  there 
could  not  be,  that  in  allowing  the  cope  or  flask  to  be 
turned  over  by  hand,  there  was  a  duty  of  entertaining 
the  possibility  of  some  one  being  in  the  way  when  the 
cope  fell  over  ;  and  if  no  one  was  in  the  way,  it  is  clear 
that  the  falling  of  the  cope  would  endanger  no  one.  As 
to  the  defendants'  obhgation  to  foresee  that  some  one 
might  be  in  the  way,  the  plaintiff's  being  at  the  place 
where  he  was  hurt  was  a  fortuitous  occurrence.  And, 
indeed,  it  is  not  correct  to  say  that  he  was  where  he  was 
by  order  of  defendants,  through  their  foreman.  That 
order  would  have  been  obeyed  if  the  plaintiff  had  taken  a 
position  where  the  cope  could  not  have  fallen  upon  him. 
But  the  falling  that  did  happen  was  in  fact  occasioned 
not  because  a  machine  was  not  holding  up  the  cope,  but 
because  a  sudden  prying  of  it  disturbed  its  balance.  It  is 
impossible  to  see  on  the  present  testimony  that  this  prying 
was  negligently  done,  or  if  it  were,  that  the  defendants 
would  be  liable  for  an  act  that  presented  an  ordinary  risk 
of  an  employment  into  which  the  plaintiff  had  voluntarily 
entered. 

I  am  of  opinion  that  the  judgment  should  be  affirmed, 
with  costs. 

O'GrORMAK  and  Ingraham,  JJ.,  concurred. 
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OSCAE  L.  RICHARDS,  et  al.,  Appellants,  v.  DAVID 

FOX,  ET  AL.,  Respondents. 

FaUe   representations — Time   material. —  Conforming  pleading    to    proofs 

motion  for^  when  not  granted. 

The  cause  was  tried,  and  turned  in  the  court  below,  upon  questions  as  to 
the  points  of  time  when  defendants  received  from  plaintiffs  the  sum  of 
money  sued  for,  which  plaintiffs  alleged  defendants  had  obtained  from 
them  on  the  false  representations  that  a  similar  one  was  due  them  from 
the  United  States  government  as  and  for  a  drawback,  and  that  they  would 
pay  to  plaintiffs  the  amount  of  the  drawback  when  the  same  should  be 
paid  to  them  by  the  United  States, — and  also  upon  the  question  as  to 
when  defendants  received  the  drawback  from  the  United  States.  The 
evidence  showed  that  defendants  made  the  representations  and  received 
the  money  from  plaintiffs,  and  also  received  the  drawback  on  the  same 
day;  but  failed  to  show  which  was  received  first.  Ueldy  that  the  com- 
plaint was  properly  dismissed. 

A  motion  to  conform  pleadings  to  proof  will  not  be  granted  when  its  effect 
will  be  to  so  amend  the  complaint  that  it  would  appear  that  there  was  no 
cause  of  action. 

Before  Sedgwick,  Ch.  J. ,  O'Gorman  and  Ingraham,  J  J. 

Decided  April  6,  1885. 

Appeal  by  plaintiff,  from  judgment  dismissing  the 
complaint  entered  upon  a  direction  of  a  judge  at  a  trial 
term,  with  a  jury. 

Kaufmann  &  Sanders,  attorneys,  and  Lewis  Sanders, 
of  counsel  for  appellants,  made  the  point  on  the  question 
of  time  : — That  the  plaintiffs  had  proved  that  their  office 
was  kept  open  until  six  o'clock,  except  on  Saturdays, 
when  it  closes  between  four  and  five ;  that  they  did  a 
general  banking  business,  did  not  stop  drawing  checks 
until  they  closed,  and  that  the  check  given  the  defendants 
was  the  last  check  drawn  on  July  14,  1883,  thus  raising  a 
presumption  that  their  check  was  given  after  three  o'clock, 
at  which  hour  the  sub-treasury  closes.  They  further 
argued  that,  independent  of  this  question  of  time,  the 
plaintiff  was  entitled  to  recover ;  and  referring  to  the 
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facts  shown  by  the  evidence  that  on  July  14,  1883,  the 
defendant,  David  Fox,  had  a  debenture  in  his  possession, 
which  he  had  received  on,  and  which  was  payable  on  July 
6,  provided  the  duties  arising  on  the  importation  in  re- 
si)ect  whereof  the  debenture  was  given  were  paid,  and 
that  the  duties  were  paid  June  9,  1883,  and  also  to  the 
other  evidence,  argued,  that  there  was  an  intent  to  de- 
fraud, or  the  defendant  David  Fox  would  have  sur- 
rendered the  debenture  to  the  plaintiffs  when  he  re- 
ceived their  check  for  the  duties,  if  he  had  not  then 
cashed  it. 

Fraud  and  damage  combined  gave  a  good  cause  of  ac- 
tion. The  action  is  for  fraud  and  deceit,  not  false  represen- 
tations. When  the  defendants  made  the  representations, 
upon  which  they  obtained  the  plaintiff's  check,  they  had 
m  their  possession  the  means  of  defrauding  the  latter, 
and  they  put  that  means  into  effectual  operation  on  the 
same  day,  whether  it  was  by  converting  the  debenture 
certificate,  or  by  the  money  previously  refunded.  It  is 
entirely  clear  that  plaintiffs  never  would  have  advanced 
the  money  had  defendants  disclosed  the  fact  of  their  pos- 
session of  the  debenture  certificate  or  check,  requiring 
present  payment  or  refiuid  of  the  duties.  It  is  equally 
as  clear  that,  without  intent  to  defraud,  defendants  never 
would  have  asked  plaintiffs  for  their  check.  A.  *^He 
stated  that  he  wanted  the  money  from  us,  stating  that 
he  did  not  know  how  long  it  might  be  before  he  could 
recover  the  money  from  the  government,  and,  therefore, 
he  insisted  upon  our  paying  the  money  fii-st."  The  fraud 
consists  in  the  conversion  of  plaintiffs'  check,  obtained 
by  deceit.  The  facts  proved  are  within  the  allegation  of 
the  complaint,  and  no  amendment  was  necessary.  The 
evidence  was  admitted  without  objection,  and  no  amend- 
ment was  necessary  (Tyng  v.  Commercial  Warehouse 
Co.,  58  JV:  F.  313;  ch.  431,  Laws  1876;  §  723,  Code; 
Reeder  v.  Sayre,  70  K  Y.  190). 

K  any  amendment  was  necessary,  the  court  should 
have  granted  it,  as  the  defendants  could  not  have  been 
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taken  by  surprise  by  proof  of  their  own  acts.    Surprise 
was  not  suggested  nor  possible. 

Richard  S.  Newcomb,  attorney,  and  Albert  Cardozo^ 
of  counsel  for  respondents,  argued  : — I.  There  was  proof 
that  the  defendants  received  the  money  from  both  the 
government  and  the  plaintiffs  on  the  same  day,  but  there 
was  a  total  absence  of  any  evidence  as  to  which  payment 
was  prior  in  point  of  time.  As  the  plaintiffs  held  the 
burden  of  proof  to  show  that  Mr.  Fox's  statement  was 
false,  it  was  incumbent  on  them  to  show  that  at  the  time 
the  money  was  received  by  the  defendants  from  the 
plaintiffs,  the  defendant  had  also  received  the  amount 
from  the  government.  This  they  utterly  failed  to  do, 
and  in  favor  of  innocence,  which  the  law  always  pre- 
sumes, the  inference  would  be  that  the  money  was  re- 
ceived from  the  plaintiff  fii'st. 

II.  To  make  any  case  against  the  defendants,  the  hour 
when  the  payments  were  made  was  necessary  to  be  proved 
by  the  plaintiffs.  In  such  cases  fractions  of  a  day  will  be 
considered  (Haden  v.  Buddensick,  39  How.  Pr.  246). 

III.  It  was  not  eiTor  for  the  court  to  refuse  the  motion 
to  conform  the  complaint  to  the  proof.  (1.)  There  was 
no  proof  of  fraud,  and  therefore  nothing  to  conform  the 
complaint  to  the  proof.  (2.)  When  a  plaintiff  brings  the 
action  in  such  form  as  to  entitle  him  to  an  order  of  arrest 
and  an  execution  against  the  body  of  the  defendants,  he 
should  see  to  it  that  he  has  proof  which  will  entitle  him 
to  recover  in  that  form.  The  statute  {Code,  §  549,  sub.  4), 
expressly  provides  that  when  the  action  is  brought  for  the 
alleged  fraud  the  plaintiff  cannot  recover  unless  he  proves 
the  fraud. 

By  the  Court. — Sedgwick,  Ch.  J. — The  complaint 
alleged  that  the  defendants,  * '  with  intent  to  deceive  and 
defraud  the  plaintiffs  by  inducing  them  to  furnish  defend- 
ant's firm  with  the  sum  of  $424. 10,  represented  to  plaint- 
iffs that  the  firm  of  Charles  Fox  Sons  &  Co.,  had  paid  the 
sum  of  §424.10  to  the  United  States  government,  in  pay- 
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ment  of  certain  duties,  &c.  ;  that  defendants  were  entitled 
to  receive  back  said  sum  from  the  United  States,  less  one 
per  centum  of  the  amoimt  thereof ;  that  the  defendants 
had  made  a  proper  claim  for  the  refund  of  said  smn,  but 
that  the  whole  amount  thereof  was  still  due  them  and 
impaid,  and  that  if  plaintiffs  would  reimburse  defendants 
the  aforesaid  amount  of  duties  expended  by  them,  they, 
defendants,  would  return  and  pay  to  plaintiffs  the  amoimt 
which  would  be  refunded  to  defendants,  whenever  the 
same  should  be  paid  back  to  them  ;"  that  relying  upon 
the  truth  of  such  representations,  the  plaintiffs  paid  the 
money  as  requested  ;  "  that  at  the  time,  the  defendants, 
&c.,  knew  such  representations  to  be  false,  and  knew 
that  no  sum  whatever  was  then  due  or  owing  to  defend- 
ants from  the  United  States  government,  on  any  claim 
made  by  defendants  for  refund  of  duties  paid  on  the  entry 
aforesaid,  and  knew  that  the  amount  of  refund  on  the 
claim  made  by  defendants  had  been  paid  to  defendants 
by  the  United  States  prior  to  the  time  of  said  representa- 
tions. 

On  the  trial,  the  case  turned  upon  an  issue,  made  by 
an  allegation  of  the  answer,  that  at  the  time  of  the  repre- 
sentation, the  defendants  had  not  received  from  the  United 
States  the  amount  of  the  drawback  or  any  part  of  it. 

The  plaintiffs  proved  by  a  clerk  of  the  customs,  that 
the  defendants  received  a  check  for  the  drawback  on 
July  14,  which  was  the  day  on  which  the  representations 
were  made,  but  he  could  not  tell  on  what  hour  of  the  day 
the  defendants  received  the  check.  The  check  was  paid 
in  the  sub-treasury.  He  said  he  thought  the  sub-treasury 
closed  at  three  o'clock  in  the  afternoon.  A  witness  for 
plaintiffs,  who  delivered  the  money  to  defendants  upon 
their  representation,  testified  that  he  had  no  positive 
remembrance  of  the  time  in  the  day  that  the  affair  hap- 
pened, but  he  beUeved  it  was  about  the  middle  of  the  day. 
After  leaving  the  stand,  he  was  again  called  as  a  witness, 
and  produced  the  check-book  of  plaintiffs  and  testified 
that  from  that  book  it  appeared  that  the  check  di-awn 
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to  defendants  was  the  last  one  in  the  book  of  that  day, 
that  the  office  '*  closes  at  six  o'clock,  we  do  not  stop 
drawing  checks  until  we  close  ;  we  do  a  general  bank- 
ing business  ;"  that  he  had  no  definite  remembrance  of 
the  time,  except  what  he  then  had  from  examining  the 
check-book,  and  that  then  he  could  not  tell  at  what 
hour  that  check  was  drawn. 

The  judge  below  was  right  in  dismissing  the  com- 
plaint, on  the  ground  that  the  plaintiffs  had  not  proved 
that  the  defendants  had  received  from  the  United  States 
the  amount  of  the  drawback,  at  the  time  of  the  represen- 
tation. It  was  not  proved  that  the  di-awback  had  been 
paid  before  the  middle  of  the  day,  when  the  witness  for 
plaintiffs  thought  the  matter  occurred.  There  were  no 
circumstances  in  the  case  which  would  have  justified  a 
jury  in  inferring  that  the  check  was  in  fact  drawn  near 
six  o'clock  on  a  particular  day,  because  the  firm  generally 
kept  drawing  checks  to  the  close  of  business,  and  kept 
the  office  open  until  6  o'clock.  This  matter  was  safely 
tested  by  the  witness  saying  that,  after  all,  he  could  not 
tell  at  what  hour  the  check  was  drawn.  The  motion  to 
conform  the  pleadings  to  the  proof  could  not  have  been 
granted,  for  it  was  substantially  a  motion  that  the  com- 
plaint be  so  amended  that  it  would  appear  that  there  was 
no  cause  of  action.  It  did  not  incontrovertibly  appear 
that  at  the  time  of  the  representations,  the  defendants 
intended  not  to  repay  the  plaintiffs. 

Judgment  affirmed,  with  costs.  ^ 

O'GoRMAN  and  Ingraham,  JJ.,  concurred. 
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IDA  HORNBOSTEL,  Appellant,  v,  FRANCIS  S.  KIN- 
NEY AND  THE  KINNEY  TOBACCO  CO.,  Respond- 
ents. 

Fatenl — use  of— royalties — Oonstnuition  of  agreement  as  to. — Trade- 
mark.— Sweet  Caporal, 

Plaintiff  and  defendant,  Francis  S.  Kinney,  entered  into  an  agreement,  where- 
by plaintiff  granted  said  defendant  the  exclusive  use  of  a  certain  patented 
process  for  treating  and  curing  tobacco  during  the  continuance  of  the 
patent,  and  defendant  agreed  to  pay  one  cent  a  pound  for  every  pound 
of  tobacco  treated  by  him  by  said  process ;  and  whereby  it  was  further 
agreed  that  should  defendant  fail  to  use  the  process  in  the  treatment  of 
250,000  pounds  of  tobacco  annually,  the  license  for  the  exclusive  use 
should  cease;  but  defendant  was  still  to  have  a  license,  not  exclusive,  to 
use  the  process  in  the  manufacture  of  cigarettes  and  smoking  tobacco.  At 
the  time  of  making  this  agreement,  defendant  was  selling*  a  cigarette,  to 
which  he  had  given  the  name  of  ^^  Caporal.*'  He  proposed  to  call  cig- 
arettes made  according  to  said  process  **  Sweet  Caporal,^'  to  which  plaint- 
iff assented,  and  he  did  make  cigarettes  according  to  that  process  and 
sell  them  under  that  title  up  to  a  certain  period  (up  to  which  all  royal* 
ties  were  paid),  after  which,  neither  he  nor  his  transferee,  the  other 
defendant,  used  the  process,  but  they  continued  to  sell  cigarettes  under 
the  name  of  "Sweet  Caporal." 

Held^  that  defendant,  Francis  S.  Kinney,  was  not,  under  the  agreement, 
bound  to  continue  the  use  of  the  process,  but  was  only  bound  to  pay  a 
royalty  on  such  cigarettes  as  he  should  manufacture  under  the  process; 
and  that  defendants,  not  having  manufuctured  under  that  proci  ss  since 
the  period  up  to  which  all  royalties  had  been  paid,  plaintiff  had  no  claim 
against  them  for  royalties. 

Held  further^  that  as  the  word  "Caporal"  had  been  applied  to  cigarettes 
by  defendant,  Francis  S.  Kinney,  before  he  had  ever  used  the  process  in 
question,  and  as  the  word  " Sweet''  prefixed  to  it  was  only  descriptive 
of  quality,  the  plaintiff  could  have  no  right  to  the  exclusive  use  of  those 
words,  either  separately  or  in  conjunction,  as  a  trade-mark  applicable  to 
cigarettes ;  and  consequently,  as  there  was  no  evidence  of  any  agreement, 
as  to  the  use  of  the  name  of  **  Sweet  Caporal,"  specially  on  cigarettes 
treated  under  the  process  in  question,  or  that  plaintiff  or  her  assignees 
should  have  any  exclusive  right  to  use  such  a  name  as  a  trade-mark, 
plaintiff  was  not  entitled  to  an  injunction  restraining  defendants  from 
using  that  name  as  applied  to  cigarettes. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Ingbaham,  J  J. 

Decided  ApHl  6,  1886. 
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Appeal  from  a  judgment  entered  on  dismissal  of 
plaintiff's  complaint. 

The  facts  appear  in  the  opinion, 

Johnston  &  TiltoUj  attorneys,  and  Albert  Mathews^  of 
coimsel  for  appellant. 

Charles  B.  Meyer^  attorney,  and  John  S,  Davenport^ 
of  comisel  for  respondents.  . 

By  the  Court. — O'Qorman,  J. — ^The  action  was  tried 
at  special  term,  without  a  jury. 

The  relief  asked  for  by  plaintiff  was,  (1)  That  defend- 
ants be  enjoined  from  the  use  of  the  name  ''  Sweet  Cap- 
oral  "  on  cigarettes ;  and  (2)  That  they  pay  annually  a 
royalty  of  .one  cent  a  pound  on  two  hun<ked  and  fifty 
thousand  pounds  of  tobacco. 

The  rftaterial  facts  are  these  :  Charles  Hombostel, 
claiming  to  have  invented  a  new  process  for  treating  and 
curing  tobacco,  assigned  to  his  wife,  the  plaintiff,  his 
right  to  a  patent  for  the  same,  which  had  been  applied 
for  by  him,  and  letters  patent  were  issued  to  her  therefor 
on  May  1,  1879.  In  December,  1878,  plaintiff  had  entered 
into  an  agreement  in  writing  with  defendant,  Francis  S. 
Kinney,  whereby  she  granted  to  him  the  exclusive  use  of 
the  said  process  during  the  continuance  of  the  patent,  and 
also  agi-eed  to  provide  him  with  materials  necessary  to 
enable  him  to  make  use  of  the  patent.  Kinney,  on  his 
side,  agreed  to  pay  her  one  cent  a  pound  for  every  pound 
of  tobacco  treated  by  him  by  said  process  ;  and  should  he 
fail  to  use  the  process  in  treatment  of  at  least  two  hun- 
dred and  fifty  thousand  pounds  of  tobacco  annually,  the 
license  for  the  exclusive  use  of  the  process  was  to  cease ; 
but  Kinney  was  still  to  have  a  hcense, — not  exclusive, — 
to  use  the  process  in  the  manufacture  of  cigarettes  and 
smoking  tobacco.  Subsequently,  and,  as  it  would  appear, 
for  better  security  to  defendants,  on  March  16,  1879,  the 
plaintiff  conveyed  to  said  Kinney  the  exclusive  right  to 
use  the  process  in  the  United  States. 
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Charles  Hornbostel  had  been  in  communication  with 
Kinney  on  the  subject  of  this  process  as  early  as  October, 
1878,  and  was  making  experiments  therein.  Kinney,  at 
the  time,  was  in  the  tobacco  business,  and  seUing  a  cigar- 
ette to  which  he  had  given  the  name  of  ' '  Capoi-al. "  He 
proposed  to  caU  cigarettes  made  according  to  the  Horn- 
bostel process  *'  Sweet  Caporal,"  to  which  Charles  Horn- 
bostel assented,  and  cigarettes  were  made  and  sold  by 
Kinney  according  to  this  process,  under  that  title,  up  to 
December,  1879,  and  royalties  were  paid  to  plaintiff 
thereon. 

In  December,  1879,^Kinney  transferred  his  business  to 
the  ''Kinney  Tobacco  Company,"  the  other  defendant, 
and  about  that  time  Kinney  complained  to  Charles  Horn- 
bostel that  the  process  did  not  work  well,  and  was  no 
good,  and  offered  to  return  the  assignment  of  the  patent 
which  plaintiff  had  given  him,  which  offer  Charles  Horn- 
bostel declined. 

There  is  no  evidence  that,  after  that  time,  Kinney  or 
the  defendant  company  used  the  Hornbostel  process,  but 
they  did  sell  cigarettes  imder  the  name  of  *' Sweet 
Caporal." 

On  these  facts,  there  appears  no  cause  of  action  against 
the  defendants,  or  either  of  them.  Defendant  Kinney 
was  not  bound  under  his  agi'eement  to  continue  to  use  the 
Hornbostel  process,  but  only  to  pay  a  royalty  on  such 
cigarettes  as  he  should  manufacture  imder  the  process  ; 
and  as  to  the  defendants,  the  "Kinney  Tobacco  Com- 
pany," they  entered  into  no  agreement  with  plaintiff  on 
the  subject,  and  were  under  no  obligations  whatever  to 
her.  Plaintiff,  therefore,  has  no  legal  claim  on  defend- 
ants, or  on  Kinney,  for  payment  of  royalties  after  Decem- 
ber, 1879,  when  the  defendants  ceased  to  use  the  Horn- 
bostel process. 

As  to  the  use  of  the  word  "Caporal"  as  a  special 
name  for  cigarettes,  it  had  been  used  by  Kinney  on  cigar- 
ettes manufactured  by  him  before  he  had  ever  used  the 
Hornbostel  process  ;  and  as  to  the  words  ''  Sweet  Capo- 
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ral,"  there  is  no  evidence  of  any  agreement  as  to  the  use 
of  that  name  specially  on  cigarettes  treated  under  that 
process,  or  that  either  Charles  Hornbostel  or  the  plaintiff 
had  any  exclusive  right  to  use  such  a  name  as  a  trade- 
mark. The  word  '*  sweet,"  added  to  the  name  "  Caporal " 
formerly  used  by  defendant  Kinney  on  cigarettes  of  his 
own  manufacture,  was  only  a  description  of  the  quality 
of  the  article,  which  might  be  equally  apphed  to  cigarettes 
manufactmed  by  others,  and  did  not  constitute  a  trade- 
mark to  which  any  one  could  have  an  exclusive  use  (God- 
illot  V.  Hazard,  44  Super.  Ct.  427  ;  Coleman  v.  Crump,  70 
N.  Y.  573  ;  Royal  Baking  Powder  Co.  t;.  SherreD,  93  lb. 
331 ;  Van  Bill  v.  Prescott,  82  lb.  6^0). 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


AMERICAN  EXCHANGE  IN  EUROPE  (Limited),  Ai>- 
PELLANT,  V.  WILLIAM  H.  ROBERTSON,  Respond- 
ent. 

Conversion. — Bill  of  lading  attached  to  draft — property  of  discounter  of 
draft  in  goods  consigned^  where  consignee  refuses  to  accept  draft  or  goods. 
—  Collector  of  port — duty  as  to  freight  lien  of  common  carrier  on  such 
goods. 

Where  a  bill  of  lading  is  delivered  as  collateral  security,  by  the  consignor 
to  Uie  discounter  of  a  draft  on  the  consignee,  and  the  consignee  refuses  to 
accept  the  draft  or  the  goods,  or  to  pay  the  duties  or  freight,  the  holder 
of  the  draft  and  of  the  bill  of  lading  as  collateral,  has  no  absolute  legal 
right  to  the  possession  of  the  goods. 

The  collector  of  the  port,  the  goods  not  being  entered  in  the  custom-house, 
but  remaining  in  his  custody  subject  to  the  duties,  charges  and  carrier's 
lien  for  freight,  and  he  having  no  notice  of  any  claim  by  the  holder  of 
the  draft  and  bill  of  lading,  is  justified  in  regarding  himself  as  bailee  of 
the  carriers,  and  as  holding  the  goods  as  their  agent  and  in  their  behalf 
and  subject  to  their  lien  for  unpaid  freight. 

The  collector's  permitting,  upon  the  carriers  filing  bills  of  lading  of  the  goods 
together  with  the  other  papers  required  by  the  custom-house  regulations, 
the  goods  to  be  withdrawn  from  the  custom-house  and  re-shipped  to  the 
place  whence  they  came,  without  any  notice  of  any  claim  on  the  part  of 
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a  holder  of  a  draft  with  a  bill  of  lading  as  collateral,  will  not  render  him 
liable  to  such  a  holder  as  for  a  conversion  of  the  goods. 

The  principle  of  Strickland  v.  Barrett  (20  I'ick,  465),  which  is,  that  where 
the  negligence  or  laches  of  the  true  owner  causes  or  seems  to  justify  one, 
whose  possession  was  not  tortious  in  thel)eginning  but  rightful,  in  deal- 
ing with  the  goods  as  his  own,  an  action  for  conversion  will  not  be 
sustained,  might,  with  justice,  be  applied  to  the  case  at  bar. 

Corson  v.  Oliver  (2  Abb,  K  C.  352),  and  Pease  v.  Smith  (61  JV.  F.  477), 
are  not  applicable  to  the  case  at  bar. 

Before  O'Gorman  and  Ingraham,  JJ. 

Decided  AprU  6,  1886. 

Appeal  from  a  judgment  against  the  plaintiff,  dis- 
missing the  complaint,  entered  on  the  decision  of  a  judge, 
before  whom  the  case  was  tried,  without  a  jury. 

Action  for  conversion. 

The  facts  appear  in  the  opinion. 

Sullivan  &  Cromwell^  attorneys,  and  Alexander  S, 
Bacon,  of  counsel  for  appellant,  on  the  questions  con- 
sidered in  the  opinion,  argued  : — I.  In  April,  1S83,  the 
title  to,  and  right  of  possession  of  the  goods,  was  in 
plaintiff,  for  it  is  undisputed  that  C.  &  Co.  owned  the 
goods  and  transferred  the  bill  of  lading  therefor  to  plaint- 
iff as  collateral  security  for  a  draft  drawn  against  the 
goods  and  never  accepted  nor  paid  (City  Bank  v.  R.,  W. 
&  0.  R.  E.  Co.,  44  N,  Y.  136  ;  Indiana  Nat.  Bank  v. 
Colgate,  4  Daly,  41 ;  SHrst  Nat.  Bank  v.  KeUy,  57  N,  F. 
34  ;  Mechanics  &  Tra.  Bk.  v.  Farmers'  &  M.  Nat.  Bank, 
60  lb.  40 ;  Colgate  v.  The  Penna.  Co.,  31  Hun,  297  ;  Natl. 
Bank  v.  Dearborn,  115  Ma^s,  210 ;  Ryberg  v,  Snell,  2 
Wash.  294  :  Merchants'  Bank  v,  U.  R.  R.  &  T.  Co.,  69 
iY.  Y.  373  ;  Conrad  v,  Atlantic  Ins.  Co.,  1  Pet.  386).  The 
principle  in  the  case  of  Lee  v.  Bowlen,  5  Biss.  154; 
Cayuga  Co.  R.  R.  v.  Daniels,  47  N.  Y.  635  ;  Bank  of 
Rochester  v.  Iowa,  4  lb.  497  ;  Schimmelpennick  v.  Bayard, 
1  Pet.  264,  also  applied. 

II.  The  act  that  defendant  had  parted  with  the  pos- 
session of  plaintiff's  goods  before  demand — innocently  or 
otherwise — and  with  or    without    notice  of    plaintiff's 
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ownership — ^instead  6f  relieving  him  from  liability,  made 
the  plaintiff's  cause  of  action  complete  at  once,  and 
relieved  plaintiff  of  the  necessity  of  demand.  The  moment 
plaintiff  deUvered  the  goods  to  the  White  Star  line,  and 
thus  parted  with  the  possession,  he  became  hable  in  con- 
version at  once,  and  without  demand,  to  the  owner  or 
whoever  might  become  the  owner  thereafter  (Pease  v. 
Smith,  61  N.  Y.  477;  Eoss  v.  Cassidy,  27  How.  416; 
Collins  V.  Eolli,  20  Hun^  246  ;  Corson  v.  OUver,  2  Ahb. 
N,  C.  352  ;  Spence  v.  Blackman,  9  Wend.  167).  If  it 
should  be  found  that  plaintiff's  title  was  not  complete 
until  April,  1884  (when  Thurber  &  Co.  indorsed  the  bill 
of  lading  to  plaintiff),  defendant  is  still  liable  to  this 
plaintiff  ;  for  ' '  an  action  brought  by  an  assignee  of  goods, 
for  their  conversion,  is  not  defeated  by  the  fact  that  de- 
fendant parted  with  possession  before  the  plaintiff  became 
assignee,  and  before  he  made  demand  on  defendant" 
(Corson  v.  Oliver,  2  Ahh.  N.  C.  352  ;  Ross  v.  Cassidy,  27 
How.  420  ;  Nichols  v.  Michael,  23  N.  Y.  263 ;  Latimer  v. 
Wheeler,  3  Abb.  Ct.  App.  Dec.  35). 

III.  The  White  Star  line  had  no  lien  upon  the  goods 
and  claims  no  title  thereto.  They  had  surrendered  posses- 
sion of  the  goods  six  months  before,  and  had  lost  any 
lien  for  freight  by  such  surrender.  At  any  rate  the  de- 
fendant had  no  right  to  deUver  the  goods  to  a  common 
carrier  for  the  freight.  Section  2981,  U.  S.  R.  S.,  pro- 
vides for  the  payment  of  unpaid  freight  by  a  sale  of  the 
goods,  after  one  year  (§  2973).  In  short,  there  is  not  a 
scintilla  of  evidence  that  the  collector  dehvered  the  cham- 
pagne to  any  one  who  had — not  claimed — title  or  right 
of  possession  to  said  goods.  So  far  as  this  plaintiff  is  con- 
cerned, the  collector  might  just  as  well  have  given  the 
champagne  to  some  friend  as  a  Christmas  gift,  or  have 
consumed  it  in  his  own  family.  The  fact  remains  that 
this  plaintiff  is  the  owner,  and  the  defendant,  having  had 
the  possession  of  the  goods,  refused  to  deUver  them  on 
demand.    This  is  conversion,  and  the  plaintiff  is  entitled 
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to  the  full  value  of  the  goods  (Commercial  Bank   i\ 
Pfeiffer,  22  Hun,  327). 

Nash  &  Kingsfordj  attorneys,   and    of  counsel  for 
respondent,  argued  : — I.  The  consignees  named  in  the  bill 
of  lading  were  presmnptively  the  OAmers  (Sweet  v,  Bar- 
ney, 23  N.  Y.  335  ;  Angell  on  Carriers,  §  497  ;  Everett  v, 
Saitus,  15  Wmd.  474  ;  Fitzhugh  v.  Wyman,  9  N.  Y,  5G2  ; 
Thompson  v.  Fargo,  49  lb.  188).    And  the  rules  of  the 
custom  house  require  a  bill  of  lading  mdorsed  by  the  con- 
signees to  enter  goods  (as  plaintiff  conceded)  and  pay  the 
duties.     The  consignees  having  refused  to  enter  the  goods, 
the  collector,  after  waiting  six  months,  allowed  the  carrier, 
the  only  other  person  he  knew  in  the  transaction,  and  from 
whom    he  had    received   them,  to   withdraw  them  for 
re-shipment  in  bond.     The  defendant  and   the  carriers 
both  had  the  right,  at  this  time,  to  consider  the  shippers 
the  owners. 

II.  Defendant  cannot  be  held  responsible  as  for  a  con- 
version, because  he  did  not  dehver  the  goods  on  demand, 
he  having  no  notice  of  plaintiff's  claim  of  title  until  long 
after  the  goods  had  left  his  control,  and  he  was  entitled  to 
show  that  comphance  with  the  demand  was  impossible 
(Hill  V.  Covell,  1  Comst.  522  ;  Whitney  v.  Slauson,  30  Barh. 
276  ;  GiUett  v.  Eoberts,  57  K  F.  28  ;  CarroU  t\  Mix,  Gl 
Barb.  212 ;  Hoyt  v.  Baker,  15  Abb.  N.  S.  495  ;  Hazard  v. 
Abel,  lb.  413).  When  the  rule  is  stated  the  other  way  the 
obtaining  possession  must  have  been  tortious  (Nichols  v. 
Michael,  23  N.  Y.  269). 

m.  Plaintiffs  must  also  establish  title  in  themselves 
and  a  tortious  conversion  by  defendant  (Hill  v.  CoveU,  1 
Catnst  522  ;  Gillett  v.  Roberts,  57  N.  Y.  33  ;  Schroeppel 
V.  Coming,  5  Den.  240). 

rV.  Thurber,  the  consignee,  really  acquired  no  title  to 
the  goods  until  he  accepted  the  drafts  (Bank  of  Rochester 
V.  Jones,  4  N.  F.  497  ;  Cayuga  Bank  v.  Daniels,  47  lb. 
632).  And  his  indorsement  of  the  bill  of  lading  to  the 
plaintiff,  five  months  after  the  goods  had  left  defendant's 
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possession,  on  receiving  an  indemnity  from  the  plaintiff,  ' 
in  no  way  improved  plaintiff's  position. 

V.  The  carriers,  the  White  Star  line,  having  a  lien  on 
the  goods  for  unpaid  freight,  were  entitled  to  resume  pos- 
session of  them,  and  never  parted  with  them  so  as  to  lose 
their  hen.  They  were  obliged,  by  law,  to  put  the  goods  in 
care  of  the  collector  on  their  arrival  here,  and  no  owner 
claiming  them  for  six  months,  to  withdraw  them  again. 
Whatever  may  be  the  position  as  between  the  White  Star 
line  and  the  real  owners,  the  collector  could  know  no  one 
but  them,  when  no  consignee  appeared,  and  he  allowed 
them  to  withdraw  the  goods.  The  defendant  is  entitled 
to  show  title  in  a  third  party  (Davis  v.  Hoppock,  6  Duer^ 
254). 

By  the  Court.— O'Gorman,  J. — This  action  was 
brought  for  the  alleged  conversion,  by  the  defendant,  of 
55  cases  of  wine,  valued  at  $1^350,  which  were  placed  in 
his  custody  in  May,  1883,  as  appears  by  manifest  of  cargo 
of  steamship  ' '  EepubUc, "  one  of  the  steamships  of  the 
"  White  Star  "  hue,  filed  on  May  5,  1883. 

Defendant  was  then  collector  of  the  port  of  New  York. 
This  wine  was  shipped  in  Liverpool,  by  a  firm,  named 
Campbell  &  Co.,  and  by  them  consigned  to  Thurber  & 
Co.,  of  New  York.  Campbell  &  Co.  drew  a  draft  for 
£150  on  Thurber  &  Co.,  the  consignees,  and  the  plaintiffs 
advanced  that  sum  to  Campbell  &  Co.,  on  the  draft, 
receiving  two  of  the  bills  of  lading  attached  to  the  draft, 
as  collateral.  When  the  goods  arrived  in  New  York, 
Thurber  &  Co.,  the  consignees,  refused  to  take  them,  or 
to  accept  the  draft,  or  to  pay  the  duties  or  freight.  The 
goods  were  not  entered  in  the  custom-house,  but  remained 
there  in  the  custody  of  the  defendant,  subject  to  duties, 
charges,  and  the  carrier's  hen  for  freight.  In  November, 
1883,  the  agents  of  the  ''White  Star"  line  of  steamships, 
the  carriers  of  the  goods,  acting  under  instructions  from 
the  managers  of  the  line  in  Liverpool,  caused  to  be  filed, 
bills  of  lading  of  the  goods,  together  with  such  other  papers 
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as  were  required  by  custom-house  regulations,  and  with- 
drew the  goods  from  the  custom-house,  and  they  were 
re-shipped  to  Liverpool,  the  shippers  being  indemnified  by 
parties  in  Liverpool,  supposed  to  have  been  the  owners. 
In  March,  1884,  about  five  months  after  the  goods  had 
been  thus  withdrawn  from  the  custody  of  the  defendant, 
the  plaintiffs  caused  Thurber  &  Co.  to  indorse  the  third 
part  of  the  bill  of  lading  to  ''A.  T.  Downey  &  Co.,"  the 
firm  of  Thurber  &  Co.  being  indemnified  therefor  by  the 
plaintiffs.  Finding  that  the  goods  had  been  previously 
re-shipped  to  Liverpool,  demand  was  made  on  defendant, 
and  this  action  was  begun. 

From  the  time  of  the  arrival  of  this  wine  in  New  York 
until  March,  1884,  no  notice  was  given  to  the  defendant, 
of  any  claim  on  the  part  of  the  plaintiffs  of  any  lien  upon, 
or  any  right  or  claim  to  the  possession  of  this  property, 
or  of  any  connection  whatever  on  their  part  with  it. 

The  manifest  of  the  steamship  **  Republic,"  showing 
that  the  wine  was  consigned  to  Thurber  &  Co.,  did  not 
convey  any  notice  to  defendant  that  the  plaintiffs  had  or 
claimed  any  hen  upon  it,  and  the  plaintiffs  took  no  steps 
to  make  any  hen  which  they  claimed  to  have,  effectual ; 
nor  had  they,  during  all  the  time  during  which  the  wine 
remained  in  the  custody  of  the  defendant,  any  absolute 
legal  right  to  the  possession  of  it. 

It  is  held  that  an  action  for  conversion  cannot  be  sus- 
tained, unless  at  the  time  of  the  alleged  conversion,  the 
plaintiff  had  the  legal  right  to  the  property  converted 
(Clement  v.  Tturria,  81  N.  Y.  285).  , 

Under  these  circumstances,  the  defendant  was  justi- 
fied in  regarding  himself  as  bailee  of  the  carriers,  during 
aU  the  time  the  wine  was  in  his  custody,  and  as  holding 
possession  of  it  as  their  agent,  and  on  their  behalf,  and 
subject  to  their  hen  for  unpaid  freight  (Western  Trans- 
portation Co.  V.  Barber,  56  N.  Y.  544 ;  Rogers  v.  AVeir, 
34  lb.  463). 

It  is,  no  doubt,  held  that  an  action  in  favor  of  tho  true 
owner  vdU  not  be  defeated,  merely  because  the  defendant 
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has  parted  with  the  property  before  commencement  of  the 
action.  This  is  on  the  theory,  that  the  act  of  the  defend- 
ant in  parting  with  the  possession,  without  the  consent 
of  the  true  owner,  is  unlawful  (Corsan  v.  Oliver,  2  Abb. 
N.  C.  352).  In  cases,  also,  where  the  defendant  never 
acquired  any  legal  title  to  the  goods  in  his  possession,  as 
where  goods  were  stolen  from  the  true  owner  and  came 
into  the  defendant's  possession  innocently,  as  purchaser, 
and  without  knowledge  or  suspicion  of  the  theft,  there 
it  is  held  that  he  is  nevertheless  liable  for  conversion 
(Pease  v.  Smith,  Gl  N.  Y.  477).  But  these  decisions  do 
not  apply  to  the  case  at  bar. 

The  defendant  here  came  into  possession  of  this  prop- 
erty lawfully,  and  plaintiffs  had  not,  at  the  time  of  the 
withdrawal  of  the  goods  from  the  custody  of  the  defend- 
ants, any  absolute  legal  right  to  the  possession  thereof. 
It  seems,  also,  that  where  the  defendant's  possession  of 
the  property,  as  in  the  case  at  bar,  is  not  tortious  in  its 
beginning,  but  rightful ;  and  the  negligence  or  laches  of 
the  true  owner  causes  or  seems  to  justify  defendant  in 
dealing  with  the  goods  as  his  own,  an  action  for  conver- 
sion will  not  be  sustained  (Strickland  v.  BaiTett,  20  Pick. 
465).  This  principle  might,  with  justice,  be  applied  to 
the  case  at  bar,  where  the  plaintiffs  left  the  defendant  in 
ignorance  of  any  lien  they  claimed  to  have  on  the  prop- 
erty, until  long  after  he  had  parted  with  its  possession. 

But  the  defendant,  during  all  the  time  in  which  he 
had  custody  of  this  property,  was  under  no  obUgation  to 
the  plaintiffs  and  owed  them  no  duty,  and  plaintiffs  had 
no  right  to  demand  the  possession  of  the  property,  nor 
had  they,  during  all  that  time,  any  cause  of  action  against 
him. 

The  findings  of  the  learned  trial  judge  are  sustained 
by  sufficient  evidence,  and  the  judgment  below  should 
be  affirmed,  with  costs. 


Ingraham,  J.,  concmTed  in  the  I'esult. 
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HENRY  M.  BRADHURST,  Respondent,  i\  THE 
MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YORK, 
Appellants. 

Award  to  unJmown  oicnerS'-payment  to  chamberlain  after  action  com' 
menced^  pleaded  as  d^eme — effect  on  coet*  and  interest. 

In  an  action  to  recover  an  award  to  unknown  owners,  payment  to  the 
chamberlain,  pleaded  as  a  defense,  does  not,  in  any  way,  affect  the  ques- 
tion of  costs  upon  a  recovery  by  plaintiflL  Its  only  effect  is  to  stop 
interest  on  the  award  from  the  date  of  the  payment  to  the  chamberlain. 

Before  Sedgwick,  Ch.  J.,  O'GtOrman  and  Ingraham,  J  J. 

Decided  April  6,  1885. 

Appeal  bj  defendants  from  judgment  entered  upon 
referee's  report. 

The  facts  appear  in  the  opinion. 

E.  Henry  Lacombe,  counsel  to  the  corporation,  and 
E.  H.  Smithy  of  counsel  for  appellants. 

Vedder  Van  Dycky  attorney,  and  of  counsel  for  re- 
spondent. 

By  the  Court. — O'Gorman,  J. — The  plaintiff's  action 
against  the  mayor,  &c. ,  for  recovery  of  the  amount  of  the 
award  made  to  unknown  ownei-s,  was  well  brought  (2 
R.  L,  1813,  183  ;  Fisher  v.  Mayor,  &c.,  5T  K  F.  3i4). 

After  issue  joined,  the  defendants  paid  to  the  city 
chamberlain  the  amount  of  the  award,  and  served  on 
plaintiff  an  amended  answer,  in  which  the  fact  of  that 
payment  to  the  city  chamberlain  was  set  up  as  a  defense. 
No  tender  of  payment  of  this  amount  was  made  by  the 
defendants  to  the  plaintiff. 

The  action  was  referred  to  a  referee  to  hear  and  deter- 
mine, and  the  referee  found  in  favor  of  the  plaintiff,  with 
costs. 

Defendants  claimed  that  the  city  was  not  chargeable 
with  any  costs  or  disbursements  accrued  since  Februaiy 
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3,  1885,  the  date  of  the  said  payment  by  them  into  the 
hands  of  the  city  chamberlain.  The  question  hei-e  is 
whether  the  defendants  were  right  in  that  contention. 

The  payment  of  the  amount  of  the  award  into  the 
hands  of  the  city  chamberlain  is  not  equivalent  to  pay- 
ment to  the  plaintiff,  and  has  only  the  effect  of  stopping 
the  running  of  interest  on  the  amount.  It  is  only  the 
transfer  of  the  amount  into  the  hands  of  the  proper  cus- 
todian, to  be  held  by  him  for  the  benefit  of  whomso3ver 
should  prove  himself  to  be  legally  entitled  to  payment. 
The  payment  of  the  award  in  the  case  at  bar  during  the 
pendency  of  the  action,  did  not  terminate  the  action,  or 
render  its  continuance  to  final  judgment  unnecessaiy  to 
plaintiff's  assertion  of  his  right  to  payment.  The  issue 
raised  by  the  amended  answer  still  remained  to  be  deter- 
mined, whether  plaintiff  was  the  person  entitled  to  the 
money,  and  until  that  issue  was  determined  in  his  favor, 
he  could  not  get  it.  There  is  no  process  of  law,  other 
than  an  action,  by  which  payment  could  be  enforced  {Re 
Hatch,  43  Super.  Ct.  89.) 

All  the  defendants  gained  by  payment  of  the  award 
into  the  hands  of  the  city  chamberlain,  was  cessation  of 
the  running  of  interest  from  that  time.  The  right  of  the 
successful  party  to  judgment  in  the  action,  and  to  costs  of 
the  action,  was  not  affected  by  it. 

Cutter  V.  Mayor  (92  N.  F.  106),  is  not  in  point. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.^  concurred. 
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PEOPLE,  &c.,  EX  REL.  THEODORE  ROOSEVELT,  et 
AL.,  Respondents,  v.  FRANKLIN  EDSON,  Im- 
pleaded, ET  AL.,  Appellant. 

Jnjunethn  ex  parte— power  to  grant. — Common  Plea*  and  judge* — not  eonnfy 
court  or  county  judge*. — Injunction  order — when  voitl^  and  effect  a*  to  con- 
tempt  for  violating. — Executite  officer — power  of  courts  to  control — Power 
of  mayor  to  appoint  i$  executive. 

An  injunction  can  only  be  granted  exparte^  by  the  court  in  which  the  action 
is  brought,  or  a  judge  thereof,  or  a  county  judge.  The  provisions  of  sec- 
tion 606  of  the  Code  of  Civil  Procedure  alone  apply  ;  those  of  sections 
277  and  772  do  not. 

The  court  of  common  pleas  of  the  city  and  county  of  New  York  is  not  a 
county  court,  and  the  judges  thereof  are  not  county  judges. 

Consequently  held,  an  ex  parte  injunction  order  made  in  an  action  pending 
in  this  court  by  a  judge  of  the  court  of  common  pleas  of  the  city  and 
county  of  New  York,  is  without  jurisdiction  and  void. 

A  violation  of  a  void  injunction  order  is  not  punishable  as  contempt. 

The  power  of  a  court  of  equity  to  control  the  acts  of  an  executive  officer  is 
limited  to  such  acts  and  duties  as  are  merely  ministerial,  and  involve  no 
exercise  of  discretion  (by  Ingraham,  J.). 

The  power  of  the  mayor  of  the  city  of  New  York  to  appoint  a  commissioner 
of  public  works  and  a  counsel  to  the  corporation,  is  an  executive  power 
of  the  state  vested  in  him  by  the  constitution  and  laws,  and  involves  the 
exercise  of  discretion.  An  «a;^ar^0  injunction  restraining  him  from  exer- 
cising, or  controlling  him  in  the  exercise  of  such  powers  of  appointment 
w  therefore  void;  and  his  disregard  of  it  is  not  a  contempt  (by  Inoka- 
HAM,  J.). 

Chapter  531,  laws  1881,  has  no  application  to  such  a  case,  the  action  of 
the  mayor  not  being  an  act  on  behalf  of  a  county,  town,  village  or 
municipal  corporation  (by  Ingraham.  J.). 

People  V.  Dwyer  (90  K  Y.  402) ;  People  v.  Sturtcvant  (9  Ih.  263),  distin- 
guished (by  Inoraham,  J.). 

Before  Sedgwick,  Ch.  J.,  O'Gtorman  and  Ingraham,  J  J. 

Decided  April  13,  1885. 

Appeal  from  an  order  convicting  defendant  Franklin 
Edson,  of  contempt  in  disobeying  an  ex  parte  injunc- 
tion-order. 

The  injunction  order  was  made  to  accompany  a  sum- 
mons in  an  action  brought,  or  about  to  be  brought,  in 
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this  court.  The  order  was  signed  by  a  judge  of  the 
common  pleas  for  the  city  and  county  of  New  York. 
The  defendant  disregarded  the  order  by  doing  what  the 
terms  of  the  order  enjoined  him  from  doing,  and,  in  cer- 
tain proceedings  to  pimish  him  therefor,  was  held  to  be  in 
contempt. 

Further  facts  appear  in  the  opinions. 

For  decision  below  by  Freedman,  J.,  see  61  Super.  CL 
238. 

For  decision  dissolving  the  injunction  order,  by  Truax, 
J.,  see  lb,  227. 

Sewell,  Pierce  dt  Sheldon,  attorneys,  David  Dudley 
Field  and  Robert  Sewell,  of  coimsel  for  appellant,  on  the 
questions  considered  in  the  opinion,  argued  : — I.  The  first 
question  which  arises  in  this  controversy,  is  as  to  the 
authority  of  Hon.  Miles  Beach,  judge  of  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  to 
grant  an  injunction  order  in  a  case  pending  in  the  superior 
court.  The  only  authority  which  exists  for  the  granting 
of  injunctions  is  section  006  of  the  Code,  which  provides 
that  ''  an  injunction  order  may  be  granted  by  the  court 
in  which  the  action  is  brought,  or  by  a  judge  thereof,  or 
by  any  county  judge,  and  where  it  is  granted  by  a  judge, 
it  may  be  enforced  as  the  order  of  the  court. "  Now,  this 
order,  to  begin  with,  was  not  granted  by  the  court.  It 
was  not  granted  by  a  judge  of  the  court,  and  the  question 
is,  whether  or  not  it  was  granted  by  a  county  judge. 
And  then  the  question  further  arises,  whether  the  word 
**  judge"  in  the  last  clause  of  the  section,  is  to  be  confined 
to  a  judge  of  the  court,  or  whether  it  includes  a  county 
judge,  and  also  what  is  meant,  by  its  being  enforced  as 
the  order  of  the  court. 

And  first,  it  is  very  clear  that  the  Honorable  Miles 
Beach  did  not,  when  he  granted  this  order,  purport  to 
act  as  a  county  judge ;  he  did  not  sign  his  name  as  a 
county  judge,  but,  on  the  contrary,  described  himself 
as  a  '*  judge  of  the  court  of  common  pleas  for  the  city 
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and  county  of  New  York."  We  ai-e  to  suppose  from  this 
signature,  that  he  thought  that  he  was  granting  the 
injunction  out  of  the  court  of  common  pleas,  because  he 
signed  himself  as  a  judicial  oflBcer  of  that  tribunal.  If 
he  supposed  or  thought  that  he  was  acting  as  a  county- 
judge,  he  should  have  so  designated  himself  in  his  signa- 
ture, so  that  he  would  inform  the  persons  to  whom  his 
mandate  might  come,  what  his  official  authority  was  for 
issuing  such  an  order. 

It  seems  clear  that  no  judge  of  the  court  of  common 
pleas,  as  such,  has  any  right  to  grant  an  order  in  a  cause 
depending  in  the  superior  court,  and  that  it  is  only  by 
virtue  of  an  extra-judicial  authority  as  county  judge, 
that  he  has  any  right  to  sign  an  order  of  the  superior 
court.  If,  then,  his  right  depends  upon  such  official 
designation,  is  it  not  clear  that  ho  should  have  set  forth 
the  capacity  in  which  he  was  acting,  by  such  an  addition 
to  his  signature,  as  would  convey  to  the  person  sought  to 
be  enjoined,  information  respecting  the  jurisdiction  of  the 
person  who  sought  to  enjoin  him  ? 

The  language  of  the  section  referred  to,  ^  *  where  it  is 
granted  by  a  judge,"  refers  undoubtedly  to  the  preceding 
portion  of  the  sentence  ;  whether  it  includes  only  judges 
of  the  court,  where  they  act  out  of  court  and  make  the 
order,  or  whether  it  includes  also  an  order  granted  by  any 
county  judge,  is  open  to  discussion  ;  and  the  further 
suggestion  that  the  order  may  be  enforced  as  an  ortler  of 
the  court  when  so  made,  is  one  which  opens  up  a  bmnch 
of  inquiry  as  to  the  meaning  of  the  word  * '  enforced  "  in 
this  section. 

Is  this  pixx^eeding  taken  for  the  purpose  of  enforcing 
that  order  ?  If  it  is,  then  the  answer  to  it  is  explicit  and 
plain,  and  ought  not  to  take  ten  minutes  to  argue  and 
decide.  The  order  is  dead  and  gone  ;  the  court  has  decided 
that  it  ought  not  to  have  been  issued  ;  the  court  has 
refused  to  continue  it ;  how,  then,  can  any  action  be  taken 
to  enforce  it  ?  This  is  the  only  authoi-ity  which  can  be 
cited  for  this  proceeding.     There  is  no  power  in  this  court 
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to  punish  for  contempt,  committed  with  respect  to  the 
order  of  any  other  court  but  this,  or  any  other  judge  than 
the  six  judges  composing  this  tribunal,  except  this  last 
clause  of  section  G06,  which  says  that  the  order  may  be 
enforced  as  the  order  of  the  court.  It  may  be,  that  if  this 
order  was  still  in  force,  and  that  the  defendants  con- 
temptuously refused  to  obey  it,  proceedings  for  its  en- 
forcement in  the  nature  of  a  proceeding  to  punish  for 
contempt,  might  be  brought  within  the  section ;  but  in 
the  present  aspect  of  this  case,  with  the  order  gone,  wiped 
out,  declared  null  and  void,  and  no  order  remaining  calling 
for  enforcement,  it  would  seem  as  if  this  court  were 
deprived  of  any  authority  whatever,  to  punish  for  disobe- 
dience of  such  a  vacated  order. 

The  proceeding  is  for  a  criminal  contempt.  A  perusal 
of  section  8  of  the  Code  of  Civil  Procedure  will  show  that 
the  court  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  others. 
It  then  recites  certain  acts  which  ai^e  so  punishable,  and 
among  them  is,  "  wiUful  disobedience  to  its  lawful  man- 
date ;"  and  this  is  the  only  act  which  can  iK)ssibly  be  made 
the  basis  of  a  proceeding  to  punish  the  defendant  for  con- 
tempt ;  because  the  court  has  no  power  to  punish  for  any 
other  contempts  than  those  contained  in  the  eighth  sec- 
tion, and  this  is  the  only  one  contained  in  the  eighth 
section  about  which  any  question  is  made. 

Now,  it  wiU  be  observed,  that  the  power  of  the  court 
is  limited  to  punish  a  person  for  willful  disobedience  to 
its  lawful  mandate.  What  lawful  mandate  of  this  court 
has  Mr.  Edson  violated  ?  Can  it  be  said  that  an  order 
signed  by  Miles  Beach,  as  judge  of  the  court  of  common 
pleas,  for  the  city  and  coimty  of  New  York,  ujwn  a  day, 
when — this  court  will  take  judicial  cognizance — its  six 
judges  in  fuU  health,  in  the  enjoyment  of  their  physical 
and  mental  powers,  were  here  in  the  city,  ready  to  dis- 
charge all  their  lawful  obUgations — can  it  be  said  that  this 
order  so  signed,  is  a  lawful  mandate  of  this  court  ? 

It  will  not  do  to  say  that  it  is  a  lawful  mandate — ^it 


PEOPLE  ex  rd,   ROOSEVELT  «.  EDSOX.         57 

* -  -  ■  ■■    -     -  ^\M^m. 

Appellant's  points. 

must  be  a  lawful  mandate  of  this  court,  before  this  court 
can  punish  for  contempt ;  and  while  a  county  judge  has 
the  undoubted  authority  to  sign  an  injunction  in  an  action 
in  tho  superior  comi),  it  cannot  for  a  moment  be  pre- 
tended, that  if  a  county  judge  should  sign  such  an  injunc- 
tion, and  should  not  describe  himself  as  a  county  judge, 
anybody  could  be  punished  for  contempt  for  disobeying 
an  order  so  issued.  Now,  that  is  just  this  case.  Miles 
Beach  does  not  describe  himself  as  a  county  judge,  does 
not  pretend  to  act  in  such  a  faculty,  but  signs  himself  as 
if  he  were  gi-anting  an  order  in  the  court  of  common 
pleas,  which  probably  he  thought  he  was  granting,  when 
he  signed  the  paper  in  question. 

If  any  contempt  has  been  committed  here,  it  has  been 
a  contempt  against  the  court  of  common  pleas,  and  this 
court  is  not  authorized  by  law  to  punish  such  a  contempt. 
And,  as  we  have  said  before,  the  order  cannot  bo  enforced 
as  the  order  of  the  court,  because  it  has  been  set  aside 
and  vacated.  There  is  no  order  of  the  court  left  to 
enforce. 

It  has  been  repeatedly  held  in  this  state,  that  no  pro- 
ceedings to  punish  for  a  contempt  could  be  taken,  after 
the  order  which  was  disobeyed  was  set  aside.  It  may  be 
that  while  an  order  is  in  full  force,  in  a  case  where  the 
court  or  judge  granting  it  had  jurisdiction  to  make  it,  it 
is  entitled  to  obedience,  and  that  while  in  such  force,  pro- 
ceedings for  disobeying  it  might  be  entertained  by  the 
court.  But  the  principle  upon  which  this  stands,  is,  that 
the  orders  of  the  court  while  in  force  are  entitled  to  con- 
sideration, and  that  the  court  will  see  that  they  are 
obeyed.  But  the  principle  does  not  hold  after  a  full  argu- 
ment is  had,  and  it  is  found  that  the  order  ought  never  to 
have  been  granted,  and  that  the  act  which  was  forbidden 
bv  the  order,  was  an  act  which  the  defendant  had  an 
undoubted  legal  right  to  perform,  and  which  the  order 
wrongfully  interfered  with. 

So,  too,  if  an  injunction  order  is  too  broad,  it  is  said 
that  notwithstanding  that,  it  ought  to  be  obeyed.     And 
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we  accede  to  this  doctrine  ;  but  if  it  is  modified,  no  pro- 
ceeding can  be  taken  to  punish  for  contempt  in  disobey- 
ing it,  with  respect  to  the  modification  afte:*  the  modifica- 
tion has  been  made,  because  the  com-t  has  confessed,  by 
the  modification,  that  the  order  was  too  broad,  and  ought 
never  to  have  been  granted  to  that  extent.  To  punish 
for  contempt  after  the  order  violated  has  been  vacated,  is 
for  the  court  to  say  to  the  person  charged  with  contempt : 
"  It  is  true  we  have  made  an  order  that  we  never  ought 
to  have  made  ;  it  is  true  that  we  have  commanded  you  to 
refrain  from  doing  an  act,  which  we  ought  never  to  have 
commanded  you  to  refrain  from  doing,  and  that  our 
action  in  that  respect  was  improvident,  unwise  and 
illegal ;  but,  notwithstanding  that,  we  will  punish  you 
for  daring  to  set  your  private  judgment  up  against  the 
judgment  of  the  court,  and  doing  that  which  we  forbade 
you  to  do. "  It  is  submitted  that  this  doctrine  can  find 
no  place  in  the  enlightened  jurisprudence  of  the  nine- 
teenth century. 

The  following  cases  sustain  our  proposition  under  this 
head  :  Robertson  v.  Bingley,  1  McCord  Ch.  333  ;  Peck  v. 
Yorks,  32  Hoiv.  Pr.  409  ;  Chapman  v.  Dyett,  11  Wend. 
31 ;  Moat  v,  Holbein,  2  Edw.  Ch.  188  ;  Money  v.  Jorden, 
1  Eng.  L.  &  Eq.  UG. 

This  proposition  was  presented  to  the  learned  judge 
below,  but  he  answered  it  on  the  argument  by  saying, 
that  this  court  in  the  case  of  the  Atlantic,  &c.  Tel.  Co. 
V.  Baltimore,  &c.  R.  R.  Co.  (46  Super.  Ct.  377),  has 
decided  that  a  violation  of  an  order  of  injunction  might 
be  punished,  after  the  order  had  been  vacated.  A  refer- 
ence to  this  case  shows  that  the  learned  judge's  memory 
of  it  was  not  accurate.  As  we  read  the  case,  it  simply 
decides,  that  an  injunction  order  which  is  too  broad, 
should  nevertheless  be  obeyed,  and  that  a  violation  of  the 
plaintiff's  rights  by  the  defendant,  within  the  scope  of 
that  part  of  the  order  which  is  upheld  by  the  court,  may 
be  pimished.  This  is  exactly  the  doctrine  we  contend  for 
here.    If  the  court  has  in  that  case,  or  in  any  other  case, 
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decided,  that  it  will  punish  disobedience  of  every  order 
made  in  a  case  in  which  the  com-t  has  jurisdiction,  as  a 
criminal  contempt,  irrespective  of  the  question  of  legal 
right  to  make  such  an  order  ;  then  we  respectfully  sug- 
gested, that  this  is  a  favorable  opportunity  of  retreating 
from  an  untenable  position. 

A  criminal  contempt  of  necessity  supposes,  that  a 
lawful  order  of  the  court  has  been  willfully  disobeyed. 
How  can  that  be  criminal  which  the  court  itself  decides 
is  justifiable,  when  it  decides  that  the  order  never  should 
have  been  granted  ?  Again,  if  there  is-  a  technical  dis- 
obedience to  an  order,  how  can  it  be  held  to  be  criminal, 
when  the  court  decides,  no  matter  for  what  reason,  that 
the  judge  should  not  have  granted  the  order  ? 

n.  We  say,  too,  that  this  injunction  is  void,  because 
the  plaintiffs  have  no  capacity  to  sue ;  the  court  did  not 
have  jm'isdiction  of  the  persons  of  the  plaintiffs  for  the 
purpose  of  granting  an  injunction.  It  is  not  necessary 
to  remark  to  this  court,  that  a  tax-payer  of  the  city  of 
New  York,  has  no  authority  to  maintain  an  action  to  set 
right  the  municipal  government  of  this  city,  or  even  to 
restrain  waste  in  the  city  property  or  funds.  The  appro- 
priate officer  to  bring  such  an  action  is  the  attorney- 
general  ;  it  is  a  public  wrong,  and  it  ought  to  be  vindi- 
cated by  a  pubhc  officer.  The  authorities  for  this  are  so 
numerous  that  they  must  be  familiar  to  all.  It  was 
settled  in  this  state  as  long  back  as  the  cases  of  Wetmore 
V,  Story,  22  Barb.  484  ;  De  Baun  ^^  Mayor,  10  lb,  303 ; 
Ely  V.  Connolly,  7  Abb.  N.  S.  S  ;  Doolittle  v.  Supervisora 
of  Broome,  18  N.  Y.  155. 

The  question  is  whether  the  order  commanding  him  to 
desist  from  filling  the  vacancies,  was  within  the  jurisdic- 
tion of  the  superior  court.  To  put  the  question  is  to 
answer  it.  The  order  was  no  more  within  its  jurisdiction 
on  December  30, 1884,  than  it  would  have  been  on  Decem- 
ber 30,  1883.  If  vaUd,  it  would  make  the  court,  and  not 
the  mayor,  judge  of  the  fitness  of  persons  to  be  nominated, 
and  if  he  wished  to  nominate  he  would  have  to  ask  the 
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court,  and  it  would  answer  of  its  own  knowledge  or 
appoint  a  referee. 

The  plaintiffs,  then,  had  no  standing  in  court  to  ask 
for  the  injunction,  unless  they  have  gotten  it  by  virtue  of 
some  legislative  act ;  and  in  accordance  with  these  views, 
it  will  be  seen,  from  the  papers,  that  they  seek  to  get  their 
authority  from  the  act  of  1881  (chapter  528),  which  is 
itself  an  amendment  to  the  act  of  1880.  A  bare  i-eading 
of  the  act  will  show  that  the  intention  of  the  legislature 
was  to  give  to  citizens  of  New  York,  who  were  tax-payers, 
and  who  had  paid  taxes  for  a  certain  tune,  the  right, 
which  they  did  not  have  before,  to  maintain  actions  to 
restrain  or  prevent  improper  expenditure  of  the  public 
fmids,  or  wasteful  interference  with  the  public  property. 
The  words  **  illegal  act "  contained  in  the  statute,  must  be 
construed  in  comiection  with  all  the  other  words  of  the 
statute,  and  must  be  construed  to  mean  an  illegal  act,  in 
connection  with  the  property  of  the  city. 

It  cannot  be  imagined  that  the  legislature  intended  to 
interfere  with  the  discretionary  powers  of  the  mayor  of 
the  city  of  New  York,  and  to  give  any  citizen  the  right  to 
enjoin  him  from  the  exercise  of  his  discretion,  whenever, 
in  the  views  of  that  citizen,  he  was  about  to  exercise  it 
unlawfully.  The  law  imposed  upon  the  mayor  of  the  city 
of  New  York,  the  duty  and  the  power  of  making  appoint- 
ments to  oflBce  ;  that  law  cannot  be  repealed  by  implica- 
tion, and  the  statute  in  question  gives  these  plaintiffs  not 
any  color  of  right  to  maintain  an  action,  to  prevent  the 
mayor  from  exercising  his  lawful  authority.  Where  the 
law  gives  to  officers  powers  which  require  the  exercise  of 
sound  judgment,  the  correction  of  any  erroi-s  that  they 
may  make  in  the  exercise  of  their  functions,  belongs  to 
some  other  tribunal  than  a  court  of  equity,  and  belongs  to 
some  other  plaintiff  to  set  them  right,  than  a  tax -payer  of 
the  city  of  New  York,  acting  under  the  authority  of  this 
statute  ;  no  matter  who  the  plaintiff  is,  chancery  has  no 
jurisdiction  to  interfere  by  injunction.  To  suppose  that 
this  act,  by  the  use  of  the  words  ' '  any  illegal  act, "  intended 
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to  reax)h  the  executive  acts  of  appointment  of  oflScers,  con- 
ferred upon  the  mayors  of  cities  by  the  legislature,  is  to 
disturb  the  well-settled  rales  of  construction  of  statutes, 
and  to  increase  enormously  the  powers  of  courts  of 
equity,  sheerly  by  impUcation,  beyond  those  powers  which 
centuries  of  undisturbed  judgments  had  rendered  settled 
and  definite.  Such  a  construction  can  never  be  put  upon 
a  statute,  unless  the  language  of  it  leaves  no  other  alter- 
native to  the  court. 

The  counsel  here  commented  on  and  distinguished 
People  V.  Sturtevant  (9  N.  F.  2G3);  Hunt  v.  Hunt  (72  lb. 
217);  Lange  v,  Benedict  (73  lb.  12);  Mayor  v,  N.  Y.  & 
Staten  Island  Feny  Co.  (64  lb.  232). 

The  doctrine,  that  any  order  of  a  court  which  has 
jurisdiction  of  the  subject  matter  of  the  action,  must  be 
obeyed  by  the  citizen,  is  one  inimical  to  freedom,  and  to 
the  just  rights  of  the  people.  It  is  entering  into  a  posi- 
tion open  to  the  most  serious  abuses,  as  to  the  exercise  of 
the  powers  of  the  judges  of  the  courts.  It  places  it  in 
the  power  of  a  man,  simply  because  he  happens  to  be  a 
judge,  to  thwart  the  administration  of  high  municipal 
oflScers,  of  the  matters  confided  to  their  charge  by  the 
people  of  this  state.  It  interferes  with  them  in  their 
obligations  to  the  law,  and  comes  between  them  and  their 
consciences  in  the  discharge  of  their  duties. 

The  mayor  was  advised  by  counsel  that  the  injunction 
was  void.  He,  believing  the  advice  of  his  counsel,  acted 
upon  it,  and  now  it  is  sought,  by  the  order  of  the  judge 
below,  to  turn  that  action  into  a  criminal  oflfense,  which 
we  say  is  a  monstrous  doctrine,  that  calls  for  interference 
from  this  appellate  tribunal  (Mooers  v.  Smedley,  6  Johns. 
Ch.  28  ;  Leroy  v.  Mayor,  4  lb.  352  ;  Patterson  v.  Mayor, 
1  Paige,  114 ;  Atty.  General  v.  Mid.  Kent  R.  Co.,  L.  R. 
Ch.  100 ;  Atty.  (5teneral  v.  Gt.  N.  E.  R.,  4  De  Qex  &  Sm. 
75  ;  Atty.  General  v.  R.  R.  Co.,  35  Wis.  425 ;  Atty. 
General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371 ;  Whitney  v. 
Mayor,  1  Paige^  548  ;  Mayor  v.  Messerole,  26  Wend.  132  ; 
N.  Y.  life  Insurance  Co.  v.  Supervisors  of  New  York,  4 
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Diier,  192  ;  Walker  v.  Davisson,  4  Paige,  229 ;  Clark  r. 
Brooklyn  Bank,  1  Edw.  361 ;  Ward  v.  Kelsey,  14  Abb. 
Pr.  106). 

Charles  P.  Miller,  attorney,  and  of  counsel  for  re- 
spondents, on  the  questions  considered  in  the  opinion, 
argued  : — I.  A  judge  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  has  the  powers  of  a 
county  judge,  and  as  such  is  authorized  to  issue  an  injimc- 
tion  in  an  action  pending  in  the  superior  court  (Wood  v. 
Kelly,  2  Hilt.  334  ;  Lang  v.  Brown,  6  Hun,  256  ;  Matter 
Morgan,  56  N.  Y.  629  ;  Code  Civ.  Pro.  §§  606,  772,  277, 
3343). 

II.  Chapter  531  of  the  laws  of  1881  authorizes  the 
plaintiffs  to  bring  this  action.  An  examination  of  these 
acts  will  show  that  the  statutes  were  originally  confined 
to  actions  preventing  waste  of  public  propei-ty  ;  but  that 
the  act  of  1881  gives  a  new  right  in  allowing  the  action  to 
be  brought  to  restrain  ^'  any  illegal  official  act  on  the  part 
of  such  officers,"  as  well  as  to  prevent  waste,  &c.,  which 
alone  was  permitted  by  the  former  statutes. 

III.  The  court  had  power  to  enjoin  a  corrupt  and  ille- 
gal exercise  of  the  aj)pointing  power  by  tho  mayor  (Laws 
1881,  chap.  531  ;  Opinion  of  Tru.\x,  J.,  51  Suj^er.  Ct.  227  ; 
Opinion  of  Freedman,  J.,  lb.  238).  The  argument,  that 
the  acts  enjoined  were  legislative  powers,  or  statutorj^ 
duties,  beyond  the  control  of  any  court,  proceeds  on  the 
theory  that  a  mayor  and  board  of  aldermen  within  their 
statutory  powers  arc  analogous  to  a  state  legislature, 
federal  congress,  parliament  or  other  sovereign  legislative 
body.  This  idea  is  wholly  erroneous.  There  is  nothing 
sovereign  about  the  powers  of  a  mayor  and  board  of 
aldermen.  Such  officers  or  board  are  merely  a  part  of  the 
directorate  of  a  corporation,  of  a  public  corporation  it  is 
true,  but  of  a  kind  which,  from  time  immemorial,  has,  in 
all  its  functions,  been  peculiarly  subject  to  judicial  con- 
trol (Davis  V.  Mayor,  &c.,  1  Duer,  450  ;  People  v.  Sturte- 
vant,  57/pra ;  People  v.  Dwyer,  supra).     The  meaning  of 
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the  statement  that  a  court  will  not  interfere  with  the 
exercise  of  a  discretionary  power  lodged  in  a  pereon  or 
corpoi-ation,  is  that  it  will  not  substitute  its  own  discretion 
for  that  of  the  person  or  corporation,  and  exercise  the 
power.  But  it  will  resti'ain  an  illegal  or  improper  exercise 
of  the  discretion  in  either.  In  the  application  of  these 
rules  there  is  no  difference  between  municipal  and  private 
corporations  (Davis  v.  Mayor,  &c.,  1  Dner^  4D7). 

IV.  That  the  injunction  was  vacated  before  the  motion 
to  punish  for  contempt  was  argued  did  not  deprive  the 
court  of  power  to  punish  the  contempt.  This  court  has 
not  followed  Moat  v.  Holbein  (2  Edw,  Ch.  18s),  or  Peck  v. 
Yorks  (32  How.  Pr.  409).  See  Atlantic  Tel.  Co.  v.  B.  & 
0.  Tel.  Co.  (46  Super.  Ct.  377).  Even  if  Moat  v.  Holbein 
is  good  law,  it  ref  ei-s  only  to  a  case  in  which  the  contempt 
proceeding  is  begun  after  the  injunction  has  been  vacated 
(Cook  V.  People,  16  ///.  534).  This  proceeding  was  begun 
before  the  injunction  was  vacated. 

By  the  Court.— Sedgwick,  Ch.  J. — The  judge  of  the 
common  pleas  who  made  the  injunction  order  in  this  case 
had  not  a  legal  power  to  make  it.  The  validity  of  the 
exercise  of  such  a  power,  if  it  exist,  must  be  found  in 
some  section  of  the  Code  of  Civil  Procedure.  It  will  be 
necessary  to  examine  only  sections  277,  606  and  772.  It 
will  be  expedient  to  examine  section  T72  in  the  first  place. 
It  occui-s  in  title  V.  with  the  heading  *^  motions  and  orders 
generally."  Section  T72  is  headed,  **What  judges  may 
make  orders  out  of  court  without  notice."  It  proceeds  to 
declare  that  where  an  order  in  an  action  may  be  made  by 
a  judge  of  the  court  out  of  the  com^,  and  without  notice,, 
and  the  particular  judge  is  not  specially  designated  by 
law,  it,  except  it  be  to  stay  piocoodings  after  verdict, 
report  or  decision,  may  be  made  by  a  justice  of  the 
supreme  court,or  by  a  judge  of  a  siiperior  city  court,  within 
the  city  where  his  court  is  located,  or  by  the  county  judge 
of  the  county  where  the  action  is  triable,  or  in  which  the 
attorney  for  the  applicant  resides.     If  an  injunction  order 
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is  within  the  meaning  of  the  clause  that  has  been  cited, 
then  the  order  in  this  case  had  vaUdity,  not  because  the 
judge  signing  the  order  was  a  county  judge,  but  because 
he  was  a  judge  of  a  superior  city  court.  The  clause  was 
not  meant  to  embrace  an  injimction  order.  It  was  a  pro- 
vision that  respected  orders  in  general,  without  a  specific 
reference  to  any  class  of  orders  with  pecuhar  characteris- 
tics. The  general  class  of  orders  was  those  that  might  be 
made  by  a  judge  out  of  court  without  notice. 

It  is  a  familiar  rule  of  statutory  construction,  that  a 
statute  that  provides  in  respect  of  a  particular  case,  is  not 
repealed  by  a  statute  that  describes  a  general  class,  although 
the  particular  case  would  be  verbally  within  the  general 
terms,  unless  an  intention  to  repeal  is  otherwise  mani- 
fested (Matter  Comm'rs  Centml  Park,  50  K  Y.  493  ; 
Van  Denburgh  v.  Village  of  Greenbush,  66  Ih,  1  ;  People 
ex  rel,  Eoss  v.  City  of  Brooklyn,  69  lb.  605).  The  princi- 
ple is  applicable  a  fortiori,  to  different  sections  of  one 
act,  the  whole  of  which  becomes  a  law  at  one  time.  And 
therefore,  if  there  be  elsewhere  in  the  Code,  a  special  pro- 
vision as  to  injunction  orders,  that  special  provision  con* 
trols. 

As  to  orders  granting  provisional  remedies,  and  that 
may  be  made  by  a  judge  out  of  court,  without  notice,  the 
Code  has  made  special  or  particular  provisions,  which  it 
was  unnecessary  to  make  if  section  772  was  meant  to  be 
the  enactment  as  to  them.  By  section  556,  an  order  of 
an-est,  except,  &c.,  must  be  obtained  from  a  judge  of  the 
court  in  which  the  action  is  pending,  or  from  any  county 
judge.  By  section  638,  a  waiTant  of  attachment  may  be 
made  by  a  judge  of  the  court  or  by  any  county  judge. 
By  section  60(),  an  injunction  order  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof,  or  by  any  county  judge.  No  one  can  fail  to 
observe  that  in  these  several  cases  the  limitation  of  the 
powers  to  grant  the  orders  have  been  made  with  some 
purpo»e  that  relates  to  the  character  of  the  remedy.  If 
these  special  provisions  had  been  placed  in  section  772  at 
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the  end  of  the  general  words  that  have  been  given,  it 
would  at  once  be  seen  that  there  was  no  inconsistency, 
and  that  the  special  provisions  were  to  be  followed  accord- 
ing to  their  own  terms.  The  separation  of  them  by  inter- 
vening sections,  does  not  make  them  not  to  be  the  law,  or 
prevent  the  application  of  the  rule  of  construction  that 
has  been  adverted  to, 

It  is  argued  that  a  part  of  section  772,  and  not  yet 
noticed,  shows  that  the  intention  was  that  the  geneiul 
language  should  refer  to  injunction  orders.  Such  an 
order  grants  a  provisional  remedy.  That  part  immedi- 
ately follows  what  has  been  quoted,  and  is,  ''  Where  such 
an  order  grants  a  provisional  remedy,  it  can  be  vacated 
only  in  the  manner  specially  prescribed  by  law,"  &c.  The 
argument  is  that  the  words  ''such  an  order,"  recognize 
that  the  general  words  as  to  orders  before  used,  embrace 
orders  granting  provisional  remedies.  It  is  certainly  true 
that  orders  for  provisional  remedies  may  be  made  by  a 
judge  out  of  court,  and  it  must  be  supposed  that  the  law- 
makers did  not  lose  sight  of  this  when  the  general  words 
were  used.  This  is  not  all  that  needs  consideration  here. 
The  law-makers  also  knew  that  the  general  words  did  not 
exclude  the  operation  of  special  provisions  as  to  the  grant- 
ing of  particular  kinds  of  orders.  These  special  provisions 
were  to  be  combined  with  the  general  provision,  and  it 
was  in  reference  to  aU  of  them  together,  as  being  the  law, 
that  the  part  now  under  consideration  proceeds.  There- 
fore the  words  *'such  an  order"  must  not  be  held  to 
repeal  any  provision  that  had  been  specially  made  as  to 
certain  classes  of  orders,  or,  in  other  words,  to  affect  any 
provision  as  to  the  court  or  judge  authorized  to  make 
orders.  It  was  an  independent  provision,  as  if  made  in 
another  section,  and  meant  that  where  an  order  that  may 
be  made  by  a  judge  out  of  court  (which  is  the  meaning  of 
"  such  an  order  "),  grants  a  provisional  remedy,  it  can  be 
vacated  only,  &c. 

The    construction   now  given  to   section  606   gains 
strength  from  these  words  in  it :  "  except  where  it  is  other- 
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wise  specially  prescribed."  There  is  a  special  prescription 
in  section  605.  There  is  no  special  prescription  in  section 
772,  which  is  in  general  terms.  Therefore,  there  is  almost 
an  exphcit  declaration  that  section  606  furnishes  the  only 
rule  as  to  the  power  to  make  injunction  orders. 

What  is  the  difference  between  the  respective  appUca- 
tions  of  sections  772  and  606  ?  By  section  772,  other  orders 
than  injunction  orders  may  be  made  by  the  judges  of  the 
supreme  court,  or  of  the  common  pleas,  or  of  a  superior 
court,  or  by  a  county  judge,  with  indifference  as  to  the 
particular  court  in  which  the  action  may  be.  By  section 
006,  such  an  order  can  only  be  granted  by  a  judge  of  the 
court  where  the  action  is,  or  by  that  court,  or  by  a  county 
judge.  It  is  not  necessary  to  state  the  reasons  for  these 
varying  Umitations.  It  is  enough  to  perceive  that  the 
limitations  are  so  marked,  that  they  cannot  be  supposed 
to  be  absent  from  the  intention  of  the  legislature. 

The  inquiry  remains,  whether,  within  the  meaning  of 
section  606,  a  judge  of  the  common  pleas  is  a  county 
judge.  A  county  judge  is  a  specific  title  used  in  the  con- 
stitution and  statutes  to  identify  a  certain  judicial  officer, 
with  pecuUar  powers,  and  the  head  of  a  coimty  court. 
Section  14,  article  6,  Constitution  of  1846,  says  there  shall 
be  elected  in  each  of  the  counties,  except  the  city  and 
county  of  New  York,  one  county  judge.  He  shall  hold 
the  county  court,  &c.  Section  15  of  the  same  article,  as 
amended  December  9,  1869,  continued  coimty  courts  and 
coimty  judges  by  these  titles.  The  Code  of  Civil  Procedure 
so  classifies  these  courts  and  officers  as  courts  of  common 
pleas,  superior  courts,  county  judges  and  county  courts, 
in  such  an  exact  way,  that  they  cannot  be  confused,  and 
it  must  be  said  that  the  one  is  not  the  other. 

It  may  be  argued  that  a  judge  of  the  common  pleas 
has  the  power  of  a  county  judge.  No  statute  to  such  an 
effect  has  been  cited.  If  there  were  one,  it  would  not 
avail  against  a  statute,  which  in  respect  of  a  particular 
class  of  orders  in  effect  names  a  judge  of  the  court  of 
common  pleas  and  a  county  judge,  allowing  the  former 
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to  grant  the  order,  if  the  action  be  in  his  court,  or  if  it  be 
not,  then  by  a  coimty  judge,  or  a  judge  of  the  court  in 
which  the  action  is. 

This,  however,  by  no  means  exhausts  the  discrimina- 
tions of  the  statute.  The  following  is  significant :  There 
are  three  classes  of  authorized  makers  of  injunction  orders. 
The  system  of  classification  had  some  gi'ound  which  calls 
for  respect  as  much  as  does  the  meaning  of  words.  The 
first  class  is  of  courts  in  which  the  action  may  be,  the 
second  is  of  the  judges  of  such  courts,  the  third  is  of 
county  judges.  There  is  no  other  class  of  judges  than 
those  of  the  court  where  the  action  is.  If  a  judge 
who  is  not  a  county  judge,  but  is  assumed  to  have  the 
power  of  a  county  judge,  is  for  that  reason  by  construc- 
tion authorized  to  make  the  order,  not  being  a  judge  of 
the  court  where  the  action  is,  the  second  class,  and  its 
reason,  are  obliterated. 

The  subject  matter  of  such  an  inquiry  as  the  present 
is  in  every  case,  what  do  the  words  mean,  in  the  particu- 
lar act  or  section  where  they  occur  ?  It  is  a  rule  of  general 
appUcation  that  legal  terms  have  their  legal  meaning, 
unless  there  be  some  indication  to  the  contrary.  Under 
these  propositions,  the  cases  that  have  been  cited  to  show 
that  a  judge  of  the  common  pleas  has  the  power  of  a 
county  judge,  or  is  a  county  judge,  should  be  examined. 

Morgan's  case  (56  N.  Y.  629),  is  not  reported  in  full. 
The  digests  give  no  reference  to  the  decision  befow.  A 
memorandum  only  of  the  case  in  the  court  of  appeals  is 
made,  and  the  head-note  alone  gives  information  as  to  the 
decision.  It  is,  ''The  term  ' county  judge, '  as  employed 
in  the  act  of  1860,  '  to  secure  to  creditors,  a  just  division 
of  the  estate  of  debtors  who  convey  to  assignees,'  &c. 
(chap.  348,  laws  of  1860),  and  the  various  acts  amenda- 
tory (chap.  860,  laws  of  1867  ;  chap.  92,  laws  of  1879 ; 
chap.  838,  laws  of  1872,  and  chap.  363,  laws  1873)  includes 
the  judges  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  and  the  jurisdiction  conferred  by 
said  acts  upon  the  county  judge  is  rightfully  exercised  by 
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the  judges  of  the  said  court  of  common  pleats,  when  the 
debtor  resides  in  the  city  of  New  York." 

The  acts,  outside  of  the  words  to  be  construed  in  them, 
namely,  ^* county  court"  and  "county  judge,"  provided 
beyond  controversy  for  the  regulation  of  assignments  for 
benefit  of  ci-editors  in  every  county  of  the  state.  It  would 
be  inconceivable  that  it  was  not  intended  to  apply  to  the 
county  of  New  York.  The  judicial  agents  for  the  enforce- 
ment of  the  acts,  were  described  as  coimty  court  and 
county  judge.  The  particular  question  was,  when  the 
acts  appKed  to  all  of  the  coxmties  of  the  state,  what  did 
they  mean  by  county  judge  as  appUed  to  the  county  of 
New  York,  when  there  was  no  county  judge  proper  ?  The 
conclusion  was  that  from  the  history  of  the  common  pleas 
and  its  fonner  jurisdiction  and  nomenclature,  the  act 
meant  that  court,  for  the  purposes  of  the  enforcement  of 
the  act  in  the  county  of  New  York.  This  did  not  involve 
that  in  the  county  of  New  York,  the  common  pleas  or  its 
judges,  acted  because  they  had  the  power  of  a  county 
court  in  a  proper  sense,  or  were  county  judges  proper, 
but  they  acted  as  a  court  of  common  pleas,  or  a  judge  of 
it,  proprio  vigore.  Such  a  result  was  inevitable,  after  it 
had  been  held  that  the  face  of  the  acts  showed  that  the 
words  county  judge  were  used,  not  in  a  restricted  legal 
and  technical  way,  but  in  a  general  sense. 

Wheji  the  acts  referred  to  were  repealed  by  section  28, 
chapter  466,  laws  of  1877,  it  waLs  deemed  prudent  to  enact, 
by  section  24,  that  a  judge  of  the  common  pleas  of  the  city 
of  New  York,  "  may  exercise  all  the  powers  of  a  county 
judge  for  said  county  for  the  purposes  of  this  act." 

In  Wood  V.  Kelly  (2  Hilt  337),  the  only  remark  that 
could  apply  to  the  subject,  was  made  by  a  single  judge  as 
an  additional  reason  to  those  given  by  another  judge  for 
affirming  an  order  allowing  an  amendment.  There  is  no 
doubt  that  the  remark  was  correct.  It,  however,  only 
applied  to  the  court  possessing  the  power  of  a  coimty 
court,  and  not  to  any  judge  of  either  court.  It  was  based 
upon  section  6  of  the  laws  of  1854,  chapter  198,  entitled 
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"  An  act  in  illation  to  the  court  of  common  pleas  for  the 
dty  and  county  of  New  York."  Section  6  was  repealed 
by  chapter  417  of  the  laws  of  1877. 

Lang  V.  Bi-own  (6  Hun,  256),  is  cited.  It  states  that 
judges  of  the  common  pleas  are  county  judges  on  the 
authority  of  Matter  of  Morgan  (56  N.  Y.  629).  We  have 
seen  that  that  case  only  declares  that  within  the  meaning 
of  the  acts  then  involved,  coimty  judges  indicated  judges 
of  the  common  pleas.  To  maintain  the  proposition  imder 
the  Code  of  Civil  Procedure  would  be  to  disregard  fimda- 
mental  distinctions  very  cai-efully  made  in  it.  The  stat- 
ute before  the  court  was  a  section  of  the  revised  statutes. 
The  opinion  there  says  that  by  section  27,  laws  of  1847, 
p.  638  (the  judiciary  act)  county  judges  are  clothed  with 
the  powers  that  a  judge  of  the  court  of  common  pleas, 
being,  &c.,  could  exercise.  This  does  not  show  that  a 
judge  of  the  common  pleas  is  clothed,  with  the  powei-s  of 
a  coimty  judge.  The  section  could  not  be  read  by  substi- 
tuting for  coimty  judge,  a  judge  of  common  pleas,  with- 
out considering  it  the  equivalent  of  an  enactment  that  a 
judge  of  the  common  pleas  is  clothed  with  the  powers  of 
a  judge  of  the  common  pleas.  In  fact,  the  section  has 
been  repealed  by  chapter  417  of  the  laws  of  1877, 

In  People  ex  rel.  Ireland  v.  Donohue  (15  Hurij  446),  it 
was  held  that  under  section  556  of  the  Code  of  Civil  Pro- 
cedure,— which  provides  that  an  order  of  arrest  may  be 
granted  by  a  judge  of  the  court  where  the  action  is 
brought,  or  by  the  county  judge, — a  judge  of  the  common 
pleas  is  a  county  judge.  The  making  of  the  order  was 
not  said  to  be  valid  under  section  772,  and  no  particular 
examination  of  the  question  was  made,  but  the  decision 
was  placed  upon  Matter  of  Morgan  (56  N.  Y.  629).  It  is 
therefore  to  be  deemed  but  a  reiteration  of  the  ruling  in 
that  case,  the  effect  of  which  has  been  examined. 

Nor  does  section  277  support  the  order.  That  provides 
that  in  an  action  or  special  proceeding,  brought  in  a 
superior  city  court,  an  order  may  be  made  without  notice 
by  the  county  judge  of  the  county  where  the  court  is 
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situated,  or  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  a  judge  of  the  superior 
city  court  might  make  the  same  out  of  court.  It  seems 
to  be  clear  that  the  judge  who  made  the  order  is  not  the 
county  judge  of  this  county,  nor  did  he  make  it  as  such. 
It  would  seem  only  necessary  to  say  that  the  section  refers 
to  the  power  of  the  county  judge,  and  not  to  the  power  of 
a  superior  city  court  judge. 

As  the  making  of  the  order  was  not  authorized  by  law, 
the  appellant  was  not  bound  to  obey  it,  and  was  not  in 
contempt  for  disregarding  it. 

The  order  appealed  from  should  be  reversed,  and  an 
order  entered  dismissing  aU  proceedings,  with  costs. 

CGoRMAN,  J.,  concurred. 

Ingraham,  J. — [Concmring  in  result.] — The  action  in 
which  the  injunction  order  hereinafter  mentioned  was 
granted,  was  commenced  by  the  service  of  the  summons 
on  the  defendants.  No  complaint  was  served  or  presented 
to  the  court. 

It  appears,  however,  from  the  affidavit  on  which  the 
injunction  was  granted,  that  the  action  was  brought  for 
the  purpose  of  preventing  the  appointment,  by  the  mayor 
and  board  of  aldermen  of  the  city  of  New  York,  of  a  coun- 
sel to  the  corporation,  the  head  of  the  law  department  of 
the  said  city,  and  of  a  commissioner  of  pubUc  works  of 
said  city,  on  the  ground  that  the  appointment  was  about 
to  be  made  in  pursuance  of  a  corrupt  combination 
between  the  defendants  in  the  said  action  and  others. 

On  presentation  to  a  judge  of  the  court  of  common 
pleas  of  the  summons  in  the  action,  and  certain  affidavits 
and  an  undertaking,  an  order  was  granted,  providing  that 
the  defendant  Edson,  the  mayor  of  the  city  of  New  York, 
be  enjoined,  restrained  and  commanded  to  desist  from 
appointing,  nominating  or  confirming  the  nomination  of 
any  person  to  the  office  of  commissioner  of  public  works, 
or  of  counsel  to  the  corporation,  of  and  for  the  said  city  of 
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New  York,  until  the  entry  and  service  of  an  order  therein, 
changing  or  modifying  the  force  of  the  said  order. 

By  section  21  of  the  charter  of  1830  (Laws  1830,  p.  125), 
it  was  provided  that  the  executive  business  of  the  corpora- 
tion of  New  York  should  thereafter  be  performed  by  dis- 
tinct departments,  which  it  should  be  the  duty  of  the 
conmion  coimcil  to  re-organize  and  appoint  for  that  pur- 
pose. In  pursuance  of  the  direction  contained  in  this 
section,  ordinances  were  adopted  by  the  common  council 
creating  the  street  commissioners'  department,  and  the 
office  of  attorney  and  counsel  to  the  corporation,  and 
prescribing  the  duties  of  the  oflScers  thereof,  and  by  the 
revision  of  the  ordinance  of  1845,  the  said  departments 
were  continued  and  the  duty  of  the  heads  of  the  depart- 
ments defined. 

The  powers  and  duties  of  the  sti^eet  commissioner 
under  the  revised  ordinance  of  1845,  were,  by  section  316 
of  chapter  410,  of  the  acts  of  1882,  known  as  the  consoh- 
dation  act,  given  to  the  department  of  pubUc  works,  and 
by  section  38  of  the  said  act,  the  head  of  the  department 
of  pubUc  works  was  called  the  commissioner  of  public 
works,  and  was  to  hold  oflBce  for  four  years,  and  until  his 
successor  shall  be  appointed  and  qualified. 

By  the  same  act,  it  was  provided  that  the  head  of 
the  law  department  should  be  called  counsel  to  the  cor- 
poration, and  the  duties  performed  by  the  counsel  and 
attorney  to  the  common  council  under  the  ordinance  of 
the  common  council  before  mentioned  were  given  to  the 
law  department. 

By  section  106  of  the  same  act,  it  was  provided 
that  the  mayor  sliall  nominate  and,  by  and  with  the  con- 
sent of  the  board  of  aldermen,  appoint  the  heads  of 
departments  and  all  commissioners. 

By  the  constitution  of  1846,  which  took  effect  on  Jan- 
uary 1,  1847,  it  was  provided  by  section  2,  article  10,  that 
*^all  city,  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  constitution,  shall 
be  elected  by  the  electors  of  such  cities,  towns  and  vil- 
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lages  or  of  some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  designate  for 
that  purpose."  At  the  time  this  provision  went  into 
effect,  there  were  in  existence  ofl&cers  of  the  corporation 
of  the  city  of  New  York,  performing  most  of  the  duties 
now  performed  by  the  commissioner  of  pubUc  works  and 
the  counsel  to  the  corporation. 

The  provision  of  section  2,  of  article  10,  of  the  consti- 
tution, applied  to  such  officers  as  were  in  existence  at  the 
time  of  the  adoption  of  the  constitution  (Devoy  v.  Mayor, 
&c.,  36  K  F.  449  ;  People  v.  Draper,  15  lb.  532 ;  People 
V.  Albertson,  55  lb.  50). 

If  the  legislature  had  provided  that  the  commissioner 
of  pubUc  works  and  counsel  to  the  corporation  should  be 
elected  by  the  people,  it  could  not  be  said  that  the  people, 
in  voting  for  such  an  officer,  acted  on  behalf  of  the  cor- 
poration of  the  city  of  New  York.  If,  in  the  absence  of 
the  constitutional  provision,  the  legislature  had  created 
the  office  of  commissioner  of  public  works,  and  either 
appointed  an  individual  to  fiU  that  office,  or  authorized 
the  governor  to  appoint  the  officer,  it  could  not  be  said 
that  the  legislature  or  governor,  in  making  the  appoint- 
ment, acted  on  behalf  of  the  municipal  corporation ;  and 
yet  the  act  of  appointment  would  be  the  same. 

'  It  appears,  therefore,  that  the  mayor  of  New  York,  in 
appointing  the  commissioner  of  pubhc  works  and  the  coun- 
sel to  the  corporation,  acted  not  on  behalf  of  the  munici- 
pal corporation,  but  under  the  authority  conferred  on  him 
by  the  act  of  the  legislature  designating  him  as  the  officer 
to  carry  into  effect  the  provisions  of  the  constitution. 

The  power  of  a  court  of  equity  to  control  the  acts  of 
an  executive  officer  was  early  presented  to  the  supreme 
court  of  the  United  States  in  the  case  of  Marbury  v.  Mad- 
ison (1  Cranch,  137),  and  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court  in  that  case,  limits  the 
power  of  the  court  to  control  an  officer  of  the  government 
to  such  duties  as  are  merely  ministerial  and  involve  no 
exercise  of  discretion.    In  discussing  this  question,  he 
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says :  "  It  is  not  wonderful  that  in  such  case  as  this,  the 
assertion  by  an  individual  of  his  legal  claims  in  a  court  of 
justice,  to  which  claims  it  is  the  duty  of  that  court  to 
attend,  should,  at  first  view,  bo  considered  by  some  as  an 
attempt  to  intrude  into  the  cabinet  and  intermeddle  with 
the  prerogatives  of  the  executive.  It  is  scarcely  necessary 
for  the  court  to  disclaim  aU  pretensions  to  such  jurisdic- 
tion. An  extravagance  so  ateurd  and  excessive  could  not 
have  been  entertained  for  a  moment.  The  province  of  the 
court  is  solely  to  decide  on  the  rights  of  individuals,  not 
to  inquire  how  the  executive  or  executive  officers  perform 
duties  in  which  they  have  a  discretion.  Questions  in  their 
nature  poUtical,  or  which  are,  by  the  constitution  and 
laws,  submitted  to  the  executive,  can  never  be  made  in 
this  court. " 

In  the  case  of  Decanter  v.  Spaulding  (14  Peters^  515), 
Chief  Justice  Taney,  in  deUvering  the  opinion  of  the  court, 
says  :  '  *  The  interference  of  a  court  with  the  performance 
of  the  ordinary  duties  of  the  executive  departments  of  the 
government,  would  be  productive  of  nothing  but  mischief, 
and  we  are  quite  satisfied  that  no  such  power  was  ever 
intended  to  be  given  to  them,  .  .  .  and  in  such  a  case 
(one  involving  judgment  and  discretion),  the  circuit  court 
had  no  right  by  mandamus  to  control  his  judgment  and 
guide  him  in  the  discretion  which  the  law  had  confided  to 
him.  We  are,  therefore,  of  the  opinion  that  the  court 
below  was  not  authorized  by  law  to  issue  the  mandamus, 
and  committed  no  error  in  refusing  it,  and  as  we  have  no 
jurisdiction  of  the  acts  of  the  secretary  in  this  respect,  we 
forbear  to  express  any  opinion  of  the  construction  of  the 
legislation  in  question." 

In  Gaines  v.  Thompson  (7  Wall.  347),  which  was  an 
action  for  an  injunction  to  restrain  the  secretary  of  the 
interior  and  the  commissioner  of  the  land-oiBSce  from 
canceling  an  entry  of  certain  lands  in  Arkansas,  in  which 
the  plaintiff  and  others  claimed  an  equitable  right,  the 
supreme  court  of  the  United  States,  on  the  authority  of 
the  cases  above  cited,  held  that  a  public  officer  to  whom 
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public  duties  are  confided  by  law,  is  not  subject  to  the 
control  of  the  court  in  the  exercise  of  the  judgment  and 
discretion  which  the  law  reposes  in  him  as  a  part  of  his 
official  functions.  Certain  powers  and  duties  are  con- 
fided to  those  officers,  and  to  them  alone,  and,  however 
the  court,  in  ascertaining  the  rights  of  parties  in  suits 
properly  before  them,  may  pass  upon  the  legality  of  their 
acts  after  the  matter  has  once  passed  from  their  control, 
there  exists  no  power  in  the  court  by  any  process  to  act 
upon  the  officer  so  as  to  interfere  with  the  exercise  of  that 
judgment,  while  the  matter  is  properly  before  him  for 
action.  The  reason  for  this  is,  that  the  law  reposes  this 
discretion  in  him  for  that  occasion,  and  not  in  the  courts. 
The  doctrine  is  therefore  as  appUcable  to  the  right  of  in- 
junction as  it  is  to  the  right  of  mandamus. 

The  principle  discussed  in  the  foregoing  cases  is  one 
of  power,  and  in  all  the  cases  that  I  have  examined  in 
which  this  question  has  been  discussed,  the  courts  have 
refused  to  grant  such  reUef ,  on  the  ground  of  the  want 
of  power  to  interfere  in  any  way,  or  that  the  court  had 
no  jurisdiction  over  such  an  officer,  and  in  no  case  has 
the  power  of  the  court  to  interfere  been  admitted. 

The  same  principle  has  been  recognized  by  the  court 
of  appeals  of  this  state.  In  the  case  of  People  v.  Canal 
Board  (55  N.  Y.  390),  the  court  says,  "  to  the  extent  that 
public  officers  and  pubUc  bodies  are  trustees,  either  of 
franchises  or  property  for  the  benefit  of  the  pubhc,  they 
are  amenable  to  the  jurisdiction  of  courts  of  equity  in  the 
administration  of  such  trusts,  at  the  suit  of  the  people,  if 
the  people  of  the  state  at  large  are  the  cestuis  qtie  trust, 
or  of  the  particular  mimicipaUty  interested,  or  of  individ- 
uals having  a  special  interest  in  the  execution  of  the 
trusts,  or  in  preventing  the  acts  sought  to  be  enjoined.  .  ." 
A  court  of  equity  exercises  its  pecuUar  jurisdiction  over 
public  officers,  to  control  their  action,  only  to  prevent  a 
breach  of  trust  affecting  public  franchises  or  some  illegal 
act  under  color  or  claim  of  right  affecting  injuriously  the 
property  rights  of  individuals.    A  court  of  equity  has,  as 
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such,  no  supervisory  power  or  jurisdiction  over  public 
officials  or  public  bodies,  and  only  takes  cognizance  of 
actions  against  or  concerning  them  when  a  case  is  made, 
coming  within  one  of  the  acknowledged  heads  of  equity 
jurisdiction." 

In  the  case  of  People  v.  Sturtevant  (9  N.  Y.  263), 
rehed  on  by  the  relator,  the  injunction  restrained  the 
board  of  aldermen  from  passing  a  resolution  authorizing 
a  railroad  in  Broadway.  The  court  held,  that  the  act 
passing  the  resolution  was  in  the  nature  of  a  grant,  and 
it  was  alleged  there,  that  to  carry  out  the  grant  would 
authorize  a  pubUc  nuisance  ;  that  a  court  of  equity  had 
jurisdiction  in  respect  to  pubUc  nuisances,  or  at  any  rate 
the  question  whether  or  not  the  act  was  an  act  of  muni- 
cipal legislation,  was  one  that  must  be  determined  by  the 
court ;  and  that  the  court  had  jurisdiction  of  the  parties 
to  the  action  and  of  the  subject  matter  of  the  action,  and 
the  injunction  order  was  not  void. 

In  People  v.  Dwyer  (90  N.  Y.  402),  the  court  said, 
"  whether  the  act  sought  to  be  enjoined  was,  or  was  not, 
of  a  legislative  character,  was  a  judicial  question  to  be 
disposed  of  by  the  court  acting  upon  the  facts,  and  it 
coiild  prohibit  action  until  it  could  investigate  and  finally 
decide  the  question." 

In  each  of  the  last  two  cases,  facts  were  alleged  tend- 
ing to  show  that  the  defendants  were,  on  behalf  of  the 
municipal  corporation,  about  to  do  an  act  that  would  be 
illegal — ^in  the  People  v,  Sturtevant,  to  authorize  a  nui- 
sance, and  in  People  v.  Dwyer,  to  commit  a  breach  of  trust ; 
— ^but  in  the  case  at  bar,  no  question  was  presented  as  to 
the  character  of  the  act  sought  to  be  enjoined.  No  right 
of  property  was  involved,  no  damage  to  the  plaintiff  was 
alleged,  no  fact  was  alleged  to  bring  the  action  within  any 
of  the  heads  of  equity  jurisdiction.  The  fact  was  alleged 
that  an  officer,  on  whom  the  constitution  and  the  law  had 
conferred  power  to  do  an  act  resting  entirely  within  his 
discretion,  had  acted,  or  was  about  to  act,  from  improper 
motives. 
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The  presentation  of  this  f^ct  gave  the  court  no  juris- 
diction to  act.  The  power  to  be  exercised  by  the  respond- 
ent was,  as  we  have  seen,  one  of  the  executive  powers  of 
the  state,  vested  by  the  constitution  -and  law  in  him. 
That  power  is  entirely  distinct  from  the  judicial  power 
vested  in  the  courts.  To  hold  that  the  judicial  body  could 
inquire  into  the  motives  of  the  executive  in  the  exercise  of 
the  power  conferred  on  him,  and  control  him  in  the  exer- 
cise of  such  power,  would  be  to  transfer  the  power  from 
the  executive  in  whom  it  is  vested,  to  the  judicial  body. 

On  the  presentation  to  the  court  of  an  afiSdavit  that 
the  governor  of  the  state  was  about  to  make  an  appoint- 
ment from  corrupt  or  other  illegal  motives,  would  it  be 
claimed  for  a  moment  that  the  court  would  have  powei*  to 
enjoin  him  from  making  such  an  appointment  ?  Yet  the 
act  is  not  essentially  different  in  that  case,  from  the  act  of 
the  mayor  of  the  city  of  New  York  in  the  case  at  bar. 
Such  acts  are  executive  acts,  vested  by  the  organic  law  of 
the  state  in  the  officer  appointed  to  perform  them,  and 
both  are  beyond  the  jurisdiction,  power  and  control  of  the 
judicial  power. 

The  relator  claims  that  chapter  531,  of  the  laws  of 
1881,  gave  the  court  jmisdiction  to  grant  the  injimction 
in  this  action.  Section  1  of  that  act  provides  that,  "  all 
officers,  agents,  commissioners  and  other  persons  acting 
for  and  on  behalf  of  any  county,  town,  village  or  munici- 
pal corporation  in  this  state,  and  each  and  every  one  of 
them,  may  be  prosecuted,  and  an  action  or  actions  may 
be  maintained  against  them  to  prevent  any  ill^al  official 
act  on  the  part  of  such  officers,"  &c.  The  actions  author- 
ized by  this  act,  are  limited  to  those  against  officers  acting 
on  behalf  of  a  *  *  county,  town,  village  or  municipal  cor- 
poration." As  before  stated,  the  respondent,  in  making 
the  appointments  sought  to  be  enjoined,  did  not  act  on 
behalf  of  the  municipal  corporation.  No  authority  for 
the  exercise  of  the  jurisdiction  claimed  can  therefore  be 
claimed  in  the  act  of  1881. 

I  am  of  the  opinion,  therefore,  that  the  court  having 
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no  jurisdiction  of  the  subject  matter  of  the  action,  had  no 
power  to  grant  the  injunction.  The  order  was  void,  and 
the  respondent  was  not  in  contempt. 

The  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with 
costs. 


HERMAN   FUCHS,    Respondent,    v.   THEODORE  E. 

KOERNER,  Appellant. 

Moiter  and  servant — Employee  discharged  mithout    cause — duty  as    to 

accepting  other  employment. 

An  employee  discharged  without  cause  is  only  bound  to  accept  suitable 

employment  similar  in  kind. 
Accordingly  held,  that  an  employment  to  sell  fancy  boxes  on  commission, 

is  not  similar  in  kind  to  an  employment  in  the  business  of  manufacturing 

essential  oils  and  essences  at  a  fixed  salary. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Inoraham,  J  J. 

Decided  April  13,  1885. 

Appeal  from  a  judgment  for  $871.72  in  favor  of  the 
plaintiff,  for  'damages  and  costs,  entered  on  verdict  of  a 
juiy. 

The  facts  sufficiently  appear  in  the  opinion. 

John  D.  AhrenSy  attorney,  and  of  counsel  for  appel- 
lant. 

Simonson  &  Meyer,  attorneys,  and  of  counsel  for 
respondent. 

By  the  Court.— O'Gorman,  J. — The  plaintiff  brought 
action  against  the  defendant  for  breach  of  contract  to 
hire  the  plaintiff,  up  to  February  6,  1885,  at  a  yearly 
salary  of  $1, 800,  payable  weekly,  in  the  business  of  manu- 
facturing essential  oils  and  essences.  Plaintiff  was  dis- 
charged, without  sufficient  cause,  on  June  6,  1884,  and 
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sued  for  damages.     The  amount  of  wages  he  would  have 
earned  up  to  February  6,  1885,  was  $787.50. 

Plaintiff,  however,  was  bound  to  take  other  suitable 
employment,  if  he  could  get  it ;  and  it  was  in  evidence 
that  he  was  offered  by  the  defendant,  an  employment,  to 
sell  fancy  boxes  for  one  Loder,  on  a  commission  of  ten 
per  cent,  on  the  sales.     This  employment  he  refused. 

The  learned  trial  judge  refused  the  request  of  defend- 
ant's counsel,  to  charge  the  jury  that  they  should  deduct 
from  the  said  amount  which  plaintiff  would  be  entitled 
to  as  damages,  the  amount  he  might  have  earned,  and 
defendant  also  excepted  to  the  charge  that  the  plaintiff 
was  bound  to  seek  only  employment  of  the  same  kind, 
and  was  not  bound  to  accept  the  terms  offered  him  by 
the  defendant. 

There  was  no  error  in  these  rulings.  The  plaintiff,  in 
cases  such  as  that  at  bar,  is  bound  to  reduce  the  damage 
by  accepting,  and  holding  himself  ready  to  accept  suit- 
able employment,  similar  in  kind  to  that  in  which  he  con- 
tracted to  give  his  services  to  defendant.  He  is  not 
boimd  to  take  any  other  and  different  employment  which 
he  maybe  offered  (Howard  v.  Daly,  61  iV;  F.  369  ;  Costi- 
gan  V.  Mohawk,  &c.  R.  R.,  2  Den.  609  ;  Shannon  i\ 
Comstock,  21  Wend.  457). 

The  judgment  must  be  aflftrmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Inobaham,  J.,  concurred. 


PERZEL  V,  TOUSEY.  79 


Appellant*  s  points. 


WILLIAM  PEEZEL,  Appellant,  v,  SINCLAIR  TOU- 
SEY, E.  H.  SPOONER  AND  SINCLAIR  TOUSEY, 
AS  President  op  the  American  News  Co.  ,  Respond- 
ents. 

Libel  and  slander— pritiUge  of  attorney  and  party  in  giving  bill  of  partic- 
ulars.— Bill  of  particulars — statements  in  become  relevant  and  pertinent^ 
as  to  question  of  privilege. 

Prior  to  this  action,  an  action  of  libel  was  brought  against  defendant  Tou- 
sey,  founded  on  a  newspaper  article,  of  and  concerning  the  plaintiff 
therein  (a  woman),  charging,  among  other  things,  that  some  one  had  been 
written  to,  to  inquire  if  her  children  were  illegitimate ;  and  that  he  was 
instructed  chieflj  to  ascertain  if  her  character  was  decent;  also  *^  they '' 
cast  the  stigma  of  bastardy  on  two  innocent  little  children,  and  that  she 
herself  had  become  a  certain  man^s  mistress.  Defendant  Tousey,  in  his 
answer  in  that  action,  which  was  signed  by  defendant  Spooner  as  his 
attorney,  set  up  for  a  defense  and  in  mitigation  of  damages,  that  the 
plaintiff  therein  was  of  bad  chaiacter  as  to  chastity,  had  fre(|uented  and 
been  an  inmate  of  a  house  of  prostitution,  and  had  lived  with  various 
men  as  a  mistress.  On  motion  of  the  plaintiff  therein,  and  against  the 
opposition  of  the  defendant  Tousey,  he  was  ordered  to  serve  on  plaintiff 
a  bill  of  particulars  specifying  the  name  or  names  of  the  individual  or 
individuals  whose  mistress  plaintiff  was  in  the  answer  alleged  to  have 
been,  with  the  date  or  dates  of  such  alleged  facts.  In  obedience  to  this 
order,  a  bill  of  particulars  verified  by  defendant  Tousey  and  signed  by 
defendant  Spooner,  setting  forth,  among  other  individuals,  that  she 
became  the  mistress  of  this  plaintiff  in  this  action,  in  1880,  and  was  and 
continued,  etc.  This  action  for  libel  was  brought,  based  on  the  allega- 
tion in  the  bill  of  particulars,  and  the  facts  above  stated  were  set  forth 
in  the  complaint 

Held^  that  malice  could  not  be  presumed  from  the  compliance  with  the 
order  for  a  bill  of  particulars  ;  and  that  that  order  was  an  adjudication 
in  the  original  action  that  the  defense  there  interposed,  of  which  the  par- 
ticulars were  ordered,  was  relevant;  and  that,  consequently,  the  allega- 
tions in  the  bill  of  particulars  were  privileged. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Ingraham,  J  J. 

Decided  April  13,  1885. 

Appeal  from  a  judgment  entered  on  dismissal  of  the 
complaint  at  trial  term  on  the  pleadings. 
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The  facts  appear  in  the  opinion. 

Stafford^  Chraff  &  Romany  attorneys,  and  Marshall  P. 
Stafford,  of  counsel  for  appellant,  argued :  I.  A  libel  is 
not  privil^ed  by  the  mere  fact  that  a  legal  pleading  was 
the  medium  of  publication.  Libelous  words  in  a  legal 
pleading  are  not  privileged  unless  they  are  material  and 
pertinent  to  questions  involved  in  the  suit  (Marsh  v. 
Ellsworth,  50  N.  Y.  311  ;  Gilbert  v.  People,  1  Den.  43  ; 
Ring  V.  Wheeler,  7  Cow.  730  ;  Hastings  v.  Lusk,  22 
Wend.  410). 

II.  The  language  complained  of  here  was  not  material 
or  pertinent  as  a  plea  in  justification  of  the  Ubel  com- 
plained in  the  original  suit.  Six  things  are  indispensably 
requisite  to  constitute  a  plea  in  justification  of  a  libel. 
(1)  Publication  of  the  libel  by  the  defendant  must  be 
admitted  in  direct  and  unqualified  terms  (Anibal  v.  Hun- 
ter, 6  How.  255  ;  Sayles  v.  Wooden,  lb.  84  ;  Lewis  v. 
Kendall,  lb.  59  ;  Moak's  Van  Santvoord's  PI.  [3d  Ed.] 
572).  (2)  There  must  be  a  specific  averment  that  the 
matters  are  alleged  as  justification.  Every  allegation 
must  be  taken  as  made  in  bar  of  the  action,  unless  it  is 
expressly  stated  to  be  alleged  as  justification  or  in  mitiga- 
tion of  damages  (Fink  v.  Justh,  14  Abb.  N.  S.  110  ;  Fry 
V.  Bennett,  5  Sandf.  75  ;  Mathews  v.  Beach,  lb.  256  ; 
Hagar  v.  Tibbets,  2  Abb.  N.  S.  102  ;  Ayres  v.  Covill,  18 
Barb.  260  ;  Newman  v.  Otto,  4  Sandf.  668  ;  Meyer  v. 
Schultz,  lb.  664  ;  Odgers  on  Libel.  117  ;  Townsend  on  S. 
&  L.  ^  354).  (3)  The  justification  must  be  as  broad  and 
as  extensive  as  the  libel.  Anything  short  of  this  will  not 
do.  There  are  no  degrees  of  justification.  It  must  be 
the  whole  or  nothing  (Root  v.  King,  7  Cow.  619  ;  Fry  v. 
Bennett,  5  Sandf.  69  ;  Odgers  on  Libel,  177  ;  Townsend 
S.  &  L.  §§  212,  355,  359).  (4)  It  must  cover  and  consist 
of  the  precise  charge  made  in  the  libel.  Something  near 
it,  or  something  of  a  similar  nature,  will  not  do  (Barth- 
elemy  v.  The  People,  2  Hill,  257  ;  Andrews  v.  Vanduzer, 
11  Johns.  42  ;  Odgers  on  Libel,  177-8  ;  Tovmsend  S.  &  L. 
§§  212,  355).     (5)  The  facts  must  be  so  stated  as  to  show 
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that  the  charge  is  true.  An  averment  in  general  terms 
that  it  is  true  will  not  suffice.  Conculsions,  inferences, 
rumors  or  arguments  will  not  do.  There  must  be  such  a 
clear,  direct,  plain  statement  of  facts  as  to  make  it  mani- 
fest that  if  the  statements  are  true  the  hbel  was  justified 
(Fink  V.  Justh,  10  Abb.  N.  S.  110  ;  Annibal  v.  Himter,  G 
How.  255  ;  Sayles  v.  Wooden,  lb.  84  ;  Wachter  v.  Quen- 
zer,  29  N.  Y.  547  ;  Billmgs  v.  Walter,  28  How.  97  ;  Tilson 
V.  Clark,  45  Barb.  178  ;  Maretzek  v.  Cauldwell,  2  Rob. 
715  ;  Townsend  S.  &  L.  ^  357  ;  Ogders  on  Libel,  177-S). 
(6)  It  must  appear  that  the  justifying  facts  were  known 
to  the  defendant  at  the  time  of  publishing  the  libel  (Bush 
V.  Pi-osser,  11  N.  Y.  360  ;  Fry  v.  Bennett,  5  Sandf,  69  ; 
Boot  V.  King,  7  Cow.  619).  These  rules  are  not  changed 
by  the  provisions  {Code,  §  535),  as  to  mitigation  and  jus- 
tification (Bush  V.  Prosser,  11  N.  Y.  349  ;  Bisby  v.  Shaw, 
12  lb.  ^^) ;  and  as  to  the  effect  of  attempting  and 
failing  to  prove  justification  (Spencer  v.  Keeler,  51  N.  Y. 
535  ;  Distin  v.  Rose,  69  76.  127). 

There  is  nothing  in  the  original  suit  that  meets  a  single 
one  of  these  six  indispensable  requisites  of  a  plea  in  justi- 
fication of  the  libel  complained  of  in  that  suit. 

in.  The  language  complained  of  here  was  not  material 
or  pertinent  in  mitigation  of  damages  in  the  action  in 
which  they  were  used.  There  are  but  two  genei'al  ways 
in  which  a  defendant  in  a  libel  suit  can  possibly  mitigate 
damages.  One  by  showing  there  was  no  notice,  because 
facts  known  at  the  time  of  publishing  the  libel  induced  a 
beUef  that  the  charge  was  probably  true.  The  other  by 
showing  that  plaintiff's  general  reputation  on  the  subject 
to  which  the  libel  relates  was  bad.  (a.)  The  words  com- 
plained of  here  could  not  be  material  or  pertinent  on  the 
question  of  malice  to  reduce  punitive  damages  ;  because 
there  is  no  allegation  that  the  facts  which  they  charge 
were  known  at  the  time  of  publishing  the  original  Ubel, 
and  so  induced  a  belief  that  it  was  true  (Bush  v.  Prosser, 
11  JV.  Y.  360).  (6.)  The  words  here  complained  of  could 
not  be  material  or  pertinent  in  mitigation  of  damages  to 
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reputation.  Damage  to  reputation  can  be  mitigated  only 
by  proving  that  the  plaintiff's  reputation  was  bad  in  the 
particular  respect  to  which  the  libel  pointed  (Root  v.  King, 
7  Cow,  629).  But  bad  reputation,  in  general  or  in  any 
particular  respect,  can  be  proved  only  in  general  terms, 
that  is,  by  asking  what  is  the  general  reputation  as  to  any 
trait  or  moral  quahty.  Specific  acts  of  misconduct  can 
never  be  proved  to  establish  bad  reputation  (1  Greenleafs 
Ev.  §§  25,  27,  55,  424-42G  ;  Odgers  on  Libel,  305  ;  Hatfield 
V.  Lasher,  81  N,  Y.  250).  The  reason  of  this  rule  is  that 
the  question  or  inquiry  is,  not  as  to  character  in  fact,  but 
as  to  reputation.     The  two  things  are  entirely  distinct. 

IV.  The  language  here  complained  of  was  wholly 
impertinent  and  immaterial  to  any  issue  of  the  case  in 
which  it  was  uttered.  By  the  authorities  cited  imder  the 
first  point,  therefore,  the  libelous  allegation  of  which  this 
plaintiff  complains  was  not  privileged,  and  all  who  were 
concerned  in  its  publication  ai'e  liable  to  an  action  there- 
for. 

V,  The  fact  that  .the  Ubelous  allegation  is  found  in  a 
bill  of  particulai-s  served  under  an  order  of  coiu't  is  imma- 
terial, (a.)  The  order  was  an  alternative  one.  It  did  not 
compel  defendants  to  serve  a  bill  of  particulars.  They 
were  at  liberty  not  to  serve  it,  and  a  failure  to  do  so  would 
only  have  precluded  them  from  giving  proof  in  support  of 
an  allegation  which  was  itself  immaterial.  The  order 
dii^ected  particulars  of  the  allegation  that  plaintiff  had 
been  the  mistress  of  'Various  men."  This  allegation  of 
*'  various  men  "  was  itself  totally  irrelevant  for  the  same 
reasons  that  the  language  complained  of  was  irrelevant. 
It  was  not  pertinent  as  a  plea  either  in  justification  or 
mitigation  of  the  chai'ge  that  the  plaintiff  ' '  had  become  a 
certain  man's  mistress."  The  order  of  the  court  was,  in 
effect,  that  if  defendants  desired  to  attempt  to  prove  this 
immaterial  allegation,  they  must  furnish  a  bill  of  particu- 
lai^s.  Pai'ties  to  an  action  must  always  take  the  responsi- 
bility of  their  own  pleadings.  They  cannot  shift  that 
responsibility  upon  the  court,  which  always  presumes 
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that  the  allegations  to  be  made  under  its  order  will  be 
pertinent  and  material,  and  not  recklessly  libelous.  Even 
if  an  order  of  court  could  shield  a  libelous  allegation 
under  any  circumstances,  an  order  which  leaves  a  party 
the  alternative  of  making  the  allegation  or  not,  cannot 
have  such  effect.  The  responsibility  of  exercising  the 
option  rests  upon  the  party  who  selects.  (6.)  In  asking 
that  defendants  be  compelled  to  give  particulars  of  the 
charge  as  to  "  various  men  "  or  else  be  precluded  from 
giving  proof  under  it,  plaintiff,  in  the  original  action,  pro- 
ceeded in  the  regular  and  only  proper  way  for  the  protec- 
tion of  her  rights.  The  step  was  designed  either  to  have 
the  allegation  abandoned  as  irrelevant,  or  else  get  facts 
which  would  enable  plaintiff  to  know  what  it  meant,  and 
prepare  to  meet  it.  This  is  the  practice  allowed  and  com- 
mended by  this  court  (Dowdney  v.  Volkening,  37  Super. 
CL  313). 

E,  H.  Spooner,  attorney,  and  William  Fullertoriy  of 
counsel  for  respondents,  argued  : — I.  If  the  allegation  in 
the  bill  of  particulars,  on  which  this  present  action  is 
brought,  was  properly  pleaded,  and  was  material  and 
pertinent  in  said  former  action,  then  it  was  privileged, 
and  the  complaint  herein  was  properly  dismissed  (Carr  i\ 
Selden,  4  K  F.  91 ;  Marsh  v,  Elsworth,  1  Sweeny,  589  ; 
affirmed,  50  iV:  F.  310 ;  White  v,  CarroU,  42  lb.  16). 

n.  The  allegation,  which  is  the  subject  of  this  action, 
was  also  pertinent  and  material,  and  well  pleaded  in  miti- 
gation or  reduction  of  damages  as  to  every  part  of  the 
original  libel  which  related  to  plaintiff's  chastity  {Whar- 
ton^s  Law  of  Eik  §  51,  vol.  1 ;  Bush  v.  Pressor,  11  N,  Y. 
347  ;  Kniffin  v.  McConnell,  30  26.  285  ;  Vemy  v,  Watkins, 
7  Cox  <&  P.  308  ;  Wendell  v.  Edwards,  25  Hun,  498  ; 
Johnson  v.  Calkins,  1  John.  Cas.  116  ;  Willard  v.  Stone, 
7  Cow.  22  ;  Palmer  v.  Andrews,  7  Wend.  142 ;  Boynton 
V.  Kellogg,  3  Mass.  189  ;  §  536  Code).  It  is  certain  that 
the  words  "  or  otherwise  "  inserted  in  section  536  Code 
Civil  Procedure,  on  changing  section  165  of  the  Code,  were 
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introduced  for  a  purpose,  and  in  seeking  therefor,  we  find 
that  a  rational  meaning  and  piUT)ose  can  only  be  found 
on  the  theory  that  the  legislature  used  the  word  "miti- 
gate "  in  the  phrase  * '  tending  to  mitigate  "  in  a  limited 
sense,  and  intended  thereby  to  cover  such  defenses  only 
as  bear  on  the  question  of  defendant's  malice ;  and  in- 
tended by  the  words  "or  otherwise"  to  include  and 
authorize  all  other  partial  defenses  which  will  have  the 
effect  to  reduce  damages  ;  and  among  which  are  included 
the  partial  defense  that  plaintiff's  general  character  is 
bad  ;  the  partial  defenses  in  cases  for  breach  of  promise 
of  marriage  and  for  a  seduction,  approved  by  the  cases 
before  cited,  and  such  a  partial  defense  as  was  made  by 
the  defendant  in  the  original  action  of  Prescott  v.  The 
American  News  Company,  and  on  which  this  present 
action  is  brought. 

m.  An  action  of  Ubel  will  only  Ue  on  a  pleading, 
because  of  gross  and  palpable  errors  therein.  If  there 
be  any  doubt  as  to  the  correctness  of  the  views  presented 
under  the  first  and  second  points  of  this  brief,  then 
defendants  rely  with  entire  confidence  on  the  doctrine 
laid  down  in  the  case  of  Warner  v.  Paine  {2Sand,  195). 
In  Bradner  v,  Faulkner  (93  N,  F.  515),  it  was  held 
that  "the  rules  by  which  the  sufficiency  of  pleading  is 
ordinarily  determined, — i.  e.,  relevancy  and  materiality, 
may  not  be  strictly  applied  to  allegations  in  an  answer 
of  facts  by  way  of  mitigation,"  and  that  "the  border- 
line between  such  facts  as  are  properly  receivable  in 
mitigation,  and  those  which  are  inadmissible  for  such 
purposes  cannot  with  accuracy  be  defined  preliminarily  to 
the  trial."  As  to  what  would  have  been  such  a  "gross 
and  palpable  "  error  in  defendant's  pleading  in  the  original 
action  that  a  suit  for  libel  would  lie  thereon,  defendants 
herein  conceive  that  if  the  third  defense  in  that  action 
had  charged  the  plaintiff  Prescott  with  being  guilty  of 
larceny,  or  had  charged  her  with  any  other  fault  or  crime, 
having  no  relation  to  the  subject  of  her  chastity,  such 
charges  might  have  been  deemed  gross  and  palpable  errors 
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in  pleading.  But  defendant  in  the  original  action  made 
no  such  charges,  either  in  the  third  defense,  or  in  the 
supplemental  answer,  or  in  the  bill  of  particulars. 

IV.  It  is  not  necessary  that  the  facts  contained  in  all 
partial  defenses  should  be  known  to  defendant  at  the  time 
of  the  publication  of  the  libel.  That  is  the  case  only 
where  mitigation  is  asked  for  upon  facts  showing  an 
absence  of  malice  on  the  part  of  defendant ;  as  was  the 
case  in  Bush  v.  Prosser  (11  N.  Y.  3tt7),  and  in  Hartfield 
f .  Lasher  (81  lb.  246).  But  the  partial  defenses  in  miti- 
gation, which  a  defendant  may  make,  are  not  confined  to 
such  as  have  the  effect  to  show  an  absence  of  malice  on 
his  part.  There  are  several  which  have  no  such  effect, 
among  w^hich  may  be  mentioned  the  partial  defense  that 
plaintiff's  general  character  is  bad,  the  partial  defense  in 
actions  for  breach  of  promise  of  marriage,  and  for  seduc- 
tion, that  plaintiff  has  been  guilty  of  specific  acts  of  un- 
chastity,  and  defendants  claim  that  among  them  is  also 
included  the  partial  defense  in  mitigation  of  damages, 
that  defendant,  in  the  original  action  of  Prescott  t\ 
Tousey,  made,  namely,  that  plaintiff  was  guilty  of  various 
acts  of  unchastity.  But  the  allegations  were  pleaded  for 
the  purpose  of  mitigating  or  reducing  plaintiff's  damages 
by  showing  that  she  was  an  unchaste  woman,  and,  there- 
fore, not  entitled  to  the  same  damages  in  an  action 
brought  by  her  on  charges  affecting  her  chastity,  that 
she  would  be  if  she  were  virtuous  ;  the  authority  there- 
for being  the  words,  ^'  or  otherwise  "  in  section  530  of  the 
Code,  and  the  cases  above  cited.  It  is  obvious  that  de- 
fendant's right  to  plead  such  facts,  for  the  purpose  of 
reducing  damages,  can  no  more  depend  on  the  facts 
having  been  known  to  them  at  the  time  of  the  publica- 
tion of  the  Kbel,  than  would  their  right  to  plead  plaintiff's 
general  bad  character  for  the  same  purpose  depend  on 
their  having  known  the  same  to  be  bad  at  the  time  of  the 
publication  of  the  hbel. 

V.  If  the  allegation  in  the  third  defense  in  the  original 
action,  that  "she  lived  with  various  men  in  the  city  of 
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New  York  and  else  whei-e  as  a  mistress, "  was  not  material, 
yet  plaintiff,  by  obtaining  a  bill  of  particulars  of  the 
same,  made  both  it  and  the  bill  of  particulars  material. 
It  often  happens  in  practice  that  an  immaterial  allega- 
tion is  made  material  by  the  manner  in  which  the  opposite 
party  to  the  action  deals  with  it.  The  interpretation  of 
the '  plaintiff 's  act  in  moving  for  the  bill  of  particulars 
was,  that  the  original  allegation  in  the  thiixi  defense  was 
good  as  far  as  it  went,  but  that  it  did  not  go  far  enough. 
The  result  of  this  request  or  application  to  the  court  was 
the  order  compeUing  the  defendant  to  put  into  his  bill  of 
particulars  the  very  allegation  now  sued  on  in  this 
present  action.  And  defendant  had  a  right  to  put  such 
allegation  into  his  bill  of  particulars  as  being  material  and 
proper  ;  plaintiff  having  elected  to  treat  as  material  the 
allegation  in  the  third  defense,  of  which  the  allegation  in 
the  bill  of  particulars  was  an  amplification — it  being 
necessaiy  to  serve  the  allegation  in  the  bill  of  particulars 
that  defendant  might  preserve,  under  the  order  of  the 
court,  the  right  to  litigate  the  said  allegation  in  the  third 
defense.  The  allegation  in  the  answer  having  been  treated 
by  the  pai-ties  to  the  action  as  relevant  and  material,  it 
does  not  he  in  the  mouth  of- a  stranger  to  the  action, 
such  as  the  plaintiff  in  this  action  was,  to  all^e  the  con- 
trary . 

By  the  Court. — Ikgraham,  J. — The  complaint  in  this 
action  alleges  : — 

That  one  Marie  Prescott  commenced  an  action  against 
the  defendant,  Sinclair  Tousey,  as  president  of  the  Amer- 
ican News  Company,  for  libel,  founded  on  a  pubUcation 
in  a  certain  newspaper,  and  set  forth  the  pubhcation,  the 
material  portion  of  which,  so  far  as  this  action  is  con- 
cerned, is  as  follows  :  *'  He  had  Avritten  an  article  for  the 
D.  News,  and  he  then  showed  it  to  her.  She  said  it  would 
be  fearfully  damaging  to  you.  She  implored  him  not  to 
send  the  article.  He  said,  that  if  you  hadn't  some  friend 
who  would  stop  it,  you  were  a  ruined  woman,  for  he  had 
been  already  written  to,  to  inquire  if  your  children  were 
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iUegitmate,  and  what  he  was  instructed  chiefly  to  ascer- 
tain was  if  your  character  was  decent.  No  friend  with 
the  needful  coming  forward,  they  cast  the  uneradicable 
stigma  of  bastardy  on  two  innocent  and  helpless  little 
children,  left  broken-hearted  the  actress  mother,  and 
recorded  of  the  woman  herself,  who  was  then  struggling 
hard  to  support  aU  three,  that  she  had  become  a  certain 
man's  mistress." 

That  in  the  answer  to  the  complaint  in  that  action  the 
defendant  alleged  as  follows :  Third  defense.  ''  For  a  fur- 
ther and  third  defense  to  said  amended  complaint,  and  in 
mitigation  of  damages,  the  defendant  alleges  on  informa- 
tion and  beUef  that  at  the  time  of  the  publication  in  said 
newspaper,  called  Nym  Crinkle,  of  the  article  contained 
in  said  amended  complaint,  plaintiflf  was,  and  for  a  long 
time  prior  thereto  had  been,  a  woman  of  bad  character  as 
to  chastity,  and  was  an  unchaste  woman,  and  had  fre- 
quented and  been  an  inmate  of  a  house  of  prostitution  in 
the  city  of  New  York  and  elsewhere,  and  that  she  had 
lived  with  various  men  in  the  city  of  New  York  and  else- 
where as  a  mistress. " 

That  subsequently,  on  motion  of  the  plaintiflf  in  said 
action,  and  on  opposition  of  the  defendant,  an  order  was 
entered,  whereby  it  was  ordered  *^  that  vrithin  five  days 
after  service  of  this  order  upon  the  defendant,  said  defend- 
ant serve  upon  the  plaintiflf  a  bill  of  particulars  of  a  part 
of  the  third  defense  contained  in  the  defendant's  answer 
herein,  specifying  ....  the  name  or  names  of  the 
individual  or  individuals  whose  mistress  plaintiflf  is  therein 
alleged  to  have  been,  together  with  the  date  or  dates  of 
such  alleged  fact." 

That  in  compliance  with  said  order,  the  defendant  in 
said  action  served  a  bill  of  particulai-s,  wherein  it  is  alleged 
as  follows  :  ' '  That  plaintiflf  became  the  mistress  of  Wil- 
liam Perzel  in  the  year  1880,  and  was  and  continued  to  bo 
his  mistress  during  the  months  of  October,  November  and 
December,  1880,  and  ever  since  has  continued  to  be  and 
now  is  his  mistress." 
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The  original  action  was  founded  on  the  article  published 
in  "  Nym  Crinkle,"  a  newspaper  published  in  the  city  of 
New  York,  of  the  issue  of  August  6,  1881.  The  answer  and 
the  bill  of  particulars  in  said  action,  were  signed  by  the 
defendant  Spooner  as  attorney  for  the  defendants  therein, 
and  verified  by  the  defendant  Tousey. 

This  action  is  brought  to  recover  for  a  libel  upon  the 
plaintiff  contained  in  the  statement  of  the  bill  of  particu- 
lars above  set  forth.  The  case  came  on  for  trial  before  a 
jury,  and  on  the  opening  of  the  case  on  motion  of  the 
defendant,  the  court  dismissed  the  complaint,  and  from 
the  judgment  entered  on  such  dismissal,  plaintiff  appeals. 

The  law  is  well  settled  that  a  party,  and  his  attorney 
and  counsel,  conducting  a  judicial  proceeding  are  privileged 
in  respect  to  words  or  writing  used  in  the  course  of  such 
proceeding  reflecting  injuriously  on  others,  when  such 
words  and  wilting  are  material  and  pertinent  to  the  ques- 
tion involved,  and  that  within  such  limits  the  protection 
is  complete,  irrespective  of  the  motive  with  which  they  ai'e 
used  (Marshal  v,  Elsworth,  50  N.  Y,  309) ;  and  malice 
cannot  be  predicated  on  what  is  so  stated  or  written. 

' '  Where  the  matter  is  put  forth  by  a  party  or  his 
attorney  or  counsel,  in  the  com'se  of  the  proceeding,  which 
may  possibly  be  pertinent,  the  court  should  not  and  will 
not  feel  disposed  so  to  regard  it  as  to  deprive  its  author  of 
his  privilege  and  protection.  Where  it  is  fairly  debatable 
whether  the  matter  is  relevant,  we  are  inclined  to  give  the 
counsel  or  the  party  using  the  words  the  benefit  of  the 
doubt  which  may  fairly  exist  as  to  its  pertinency  "  (Warner 
V.  Paine,  2  Sandf,  201).  And  where  a  party  or  his  coim- 
sel  in  the  course  of  a  judicial  proceeding,  used  the  words 
complained  of  in  good  faith,  supposing  them  to  be  perti- 
nent and  without  malice  or  any  intention  of  slandering  or 
libeling  the  plaintiff,  the  defendant  is  protected  (Warner 
r.  Paine,  supra ;  Hastings  v.  Lusks,  22  Wend,  400). 

In  order,  therefore,  to  sustain  the  dismissal  of  the  com- 
plaint in  this  action,  it  must  appear  from  the  complaint 
itself  that  the  words  complained  of  were  written  in  the 
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course  of  a  judicial  proceeding,  and  were  relevant  and 
pertinent  to  the  matter  in  question,  or  that  the  defendant 
used  them  in  good  faith,  supposing  them  to  be  pertinent 
and  without  malice. 

That  the  words  complained  of  were  used  in  the  course 
of  a  judicial  proceeding  is  admitted,  but  it  is  claimed  by 
the  plaintiff  that  they  were  not  pertinent  to  the  contro- 
versy. 

The  third  defense  in  the  original  answer  does  not 
attempt  to  allege  particular  facts.  It  says  that  the  plaintiff 
was,  and  for  a  long  time  prior  thereto  had  been,  a  woman 
of  bad  character  as  to  chastity,  and  that  she  had  Uved 
with  various  men  in  the  city  of  New  York  and  else- 
where as  a  mistress.  The  defendant  for  his  defense  rested 
with  that  allegation.  He  did  not  allege  in  his  answer  that 
the  plaintiff  in  that  action  was  the  mistress  of  the  plaintiff 
here,  or  any  particular  fact  that  could  be  relied  on  upon 
the  trial  to  mitigate  the  damages. 

As  the  allegation  in  the  original  answer  stood,  plaintiff 
in  this  action  would  have  suffered  no  damage,  and  under 
the  rule  laid  down  in  Hatfield  v.  Lasher  (SI  X.  F.  24G), 
particular  facts  could  not  have  been  proven,  at  any  rate 
without  evidence  that  such  facts  were  known  to  the 
defendant  a,t  the  time  of  the  publication  of  the  original 
libel. 

The  plaintiff  in  that  action,  however,  on  application  to 
the  court,  and  notwithstandmg  the  opposition  of  the 
defendant,  obtained  an  order  compelling  the  defendant  to 
specify  the  name  or  names  of  the  individual  or  individuals 
whose  mistress  plaintiff  is  alleged  in  the  answer  to  have 
been.  For  that  order  the  defendants  are  not  responsible. 
It  w^as  made  against  their  objection,  and  they  were  bound 
to  comply  with  its  terms,  and  for  a  failure  to  comply 
therewith  the  court  had  power  to  strike  out  the  answer 
(Gross  V.  Clark,  87  N.  F.  272). 

Can  words  written  which  are  necessary  to  comply 
with  the  terms  of  such  an  order  be  malicious,  or  can 
maUce  be  predicted  of  what  is  so  written  ?    I  think  not. 
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The  service  of  the  bill  of  particulars  was  not  for  the  bene- 
fit of  the  defendant  in  that  action.  It  did  not  aid  his 
defense,  but  was  required  by  the  coiu't  for  the  protection 
of  the  plaintiff  there.  It  was  given  under  compulsion, 
and  every  presumption  of  malice  which  the  law  implies 
from  written  or  spoken  words,  is  rebutted  by  the  existence 
of  such  facts. 

Nor  can  the  allegation  in  the  bill  or  particulars  be  con- 
sidered irrelevant.  The  order  granting  the  biU  of  partic- 
ulars was  an  adjudication  in  that  suit  that  the  defense 
was  relevant,  and  that  for  plaintiff's  protection  the  par- 
ticulars of  the  defense  must  be  specified. 

Under  all  the  Circumstances,  I  am  of  the  opinion  that 
the  allegations  of  the  bill  of  particulars  were  privileged, 
and  the  judgment  should  be  affirmed,  with  costs. 

O'GORMAN,  J.,  concurred. 


LEANDER    K.    BINGHAM,    et    al.,    v.    OSCAR    J. 

MAIGNE. 

Bestraint  of  trade — limit  as  to  space,  etc, — contract  restraining  journeyman 

or  apprentice  from  practice  of  trade. 

The  plaintiffs,  who  were  manufacturers  of  printers*  rollers  and  composition, 
bought  out  a  firm  in  the  same  business,  who,  through  the  combined  skill 
of  defendant  and  a  fellow-workman,  had  become  important  rivals  and 
competitors,  and  at  the  same  time  plaintiffs  induced  the  competing  firm 
to  get  from  each  of  these  w^orkmen  an  agreement,  stated  to  be  on  a  good 
and  valuable  consideration,  not  to  exercise  their  trade  thereafter  **  either 
in  the  city  of  New  York  or  within  a  radius  of  250  miles  therefrom,  so 
long  as  plaintiffs,  their  survivors  or  successors,  shall  continue  such  business 
or  manufacture."  In  this  action  to  restrain  defendant,  one  of  said  work- 
men, from  violating  the  agreement. 

Held,  That  though  a  contract  in  partial  restraint  of  trade,  restricting  it 
within  certain  reasonable  limits  or  times,  and  confining  it  to  particular 
persons,  is  valid  if  founded  upon  a  good  and  valuable  consideration,  the 
contract  in  this  case  is  clearly  unreasonable  as  to  space,  and  is  also 
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against  the  spirit,  if  not  tho  letter,  of  the  state  statute,  making  it  unlaw- 
ful to  accept  from  any  journeyman  or  apprentice  any  contract  that  he 
shall  not  set  up  his  trade  in  any  particular  place. 

Before  Freedman,  J.,  at  Special  Temi. 

Decided  May  2,  1885. 

Motion  for  a  dismissal  of  the  complaint  after  trial  at 
special  term. 

The  action  was  for  an  injunction. 
The  facts  appear  in  the  opinion. 

W,  i2.  Spootier,  for  plaintiffs. 

E.  B.  Cowles,  for  defendant. 

Freedman,  J. — On  or  about  August  17,  1SS2,  tlie 
plaintiffs  firm,  Bingham,  Daley  &  O'Hara,  manufacturers 
of  printers'  rollers  and  composition,  agreed  to  purchase, 
and  did  purchase,  the  business  of  a  rival  firm,  named  W. 
H.  H.  Rogers  &  Co.,  inclusive  of  the  stock,  machinery, 
assets,  contracts  and  good-will  of  the  last  named  business. 
One  of  the  terms  of  the  purchase  was  that  Rogera  &  Co. 
should  procure  the  defendant,  one  of  their  employees,  and 
as  such  having  knowledge  of  some  secrets  relating  to, 
and  possessing  skill  in  the  manufacture  of  printers'  rollei-s 
and  composition,  to  execute,  and  the  said  defendant  did 
execute  to  the  plaintiffs  an  agreement,  whereby  he  bound 
himself,  that  he  would  * '  not  engage,  directly  or  indirectly , 
as  principal,  agent  or  employee,  or  in  any  capacity,  either 
alone  or  in  connection  with  any  person  or  persons,  indi- 
vidually, or  in  any  firm,  association  or  corporation,  or  in 
any  manner  have  to  do  with  the  business  or  manufacture 
of  printers'  rollers  and  composition,  or  in  any  wise  assist, 
support  or  promote  any  other  person  or  persons,  firm, 
association  or  corfK)ration  in  such  business  or  manufac- 
ture, or  allow  such  business  or  manufacture  to  be  in  any 
wise  carried  on,  in  or  in  connection  with  any  establish- 
ment, which  I  may  have  to  do  with  and  be  able  to  control, 
either  in  the  city  of  New  York,  or  at  any  point  within  a 
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radius  of  two  hundred  and  fifty  miles  therefrom,  so  long 
as  said  Bingham,  Daley  &  O'Hara,  their  survivor,  sur- 
vivors or  successors,  shall  continue  in  such  business  or 
manufacture."  The  agreement  expressed  the  receipt  of  a 
* '  good,  valuable  and  sufficient  consideration  "  from  Eogers 
&  Co.,  and  the  receipt  of  one  dollar  from  the  plaintiffs. 

The  action  is  brought  to  restrain  the  defendant  from 
violating  the  said  agreement.  All  claim  for  damages  hav- 
ing been  waived,  and  there  being  no  controversy  as  to  the 
facts  as  stated,  the  right  of  the  plaintiffs  to  injunctive 
relief  depends  upon  the  validity  of  the  agreement  sought 
to  be  enforced,  and  the  presentation  of  a  sufficient  equity 
calling  for  its  enforcement. 

The  defendant  denies  the  existence  of  a  sufficient 
equity,  and  insists  that  the  agreement  is  invalid  (1), 
because,  upon  its  face,  it  is  in  restraint  of  trade  ;  and  (2), 
because,  in  substance,  it  is  against  the  statute  law  of  this 
state. 

At  common  law,  persons  competent  to  contract  are 
free  to  make  their  contracts  to  suit  themselves,  and  the 
law  does  not  restrict  them  except  to  prevent  injury  to  the 
public.  But  any  contract,  although  not  expressly  prohib- 
ited by  positive  law,  which,  in  its  operation,  would  injure 
the  public,  or  which  contravenes  any  established  interests 
of  society,  or  confficts  with  the  morals  of  the  times,  is 
void.  The  promotion  of  the  public  welfare  is  the  first 
consideration  of  the  law.  That  contracts  in  restraint  of 
trade,  which  embrace  the  entire  kingdom  or  state,  are 
void,  is  a  doctrine  coeval  with  the  common  law.  It  is 
said  to  have  sprung  from  the  EngUsh  law  of  apprentice- 
ship (2  Parsons  Contr,  7th  ed.  751).  It  was  also  a  prin- 
ciple of  the  Roman  law  {Puff,  hb.  5,  c.  2,  §§  3,  21  H. 
VII.  20,  cited  in  Mitchell;.  Reynolds,  1  SmitKs  L.  C.  709  ; 
S.  C,  1  P.  Wms,  181). 

The  reasons  for  the  rule  are  stated  by  Seldex,  J.,  in 
Lawrence  v.  Kidder  (10  Barb,  641),  to  be  as  follows,  viz  : 
''  The  welfare  of  a  state  is  advanced  by  the  increase  of  its 
productive  industry.     It  is  important,  therefore,  that  each 
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of  its  citizens  should  be  free  to  employ  himself  in  that 
department  of  labor  in  which  his  personal  efforts  will  be 
likely  to  add  most  to  the  aggregate  productions  of  the 
country.     This  is  the  first  and  leading  I'eason  for  the  rule 
in  question.    But  there  is  another.     The  convenience  of 
the  public  requires  that  all  the  various  trades  and  employ- 
ments of  society  should  be  pursued  each  in  its  due  propor- 
tion— a  result  with  which  the  exclusion  of  any  individual 
from  his  accustomed  pursuits  has  a  tendency  to  interfere." 
Originally,  the  rule  was  that  all  contracts  in  restraint  of 
trade,  though  limited  in  their  operation,  were  void.     And 
especially  if  the  restraint  was  general  and  imlimited  in 
respect  to  space,  the  contract  was  absolutely  void,  no 
matter  how  much  it  was  limited  in  respect  to  time.     As 
civilization  advanced,  commerce  extended,  and  the  social 
conditions  changed,  the  rule  became  less  stringent.     Th(5 
modem  rule  is  that  a  contract  in  partial  restraint  of  trade, 
restricting  it  within  certain  reasonable  limits  or  times,  or 
confining  it  to  particular  persons,  is  valid,  if  f  oimded  upon 
a  good  and  valuable  consideration,  and  the  test  of  the  rea- 
sonableness of  any  restriction  is,  whether  it  is  such  as 
only  affoitis  a  fair  protection  to  the  party  in  whose  favor 
it  is  made,  and  at  the  same  time  does  not  miUtate  against 
the  pubhc  interest  (Dunlop  v.  Gregory,  10  N.   Y.  241  ; 
Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  Super.  Ct. 
442,  and  cases  there  cited).    But  the  reasonableness  must 
be  made  to  appear.    Nothing  will  be  presumed  in  favor  of 
such  a  contract.    It  is  presumptively  void,  and  the  reasons 
and  the  facts  which  render  it  valid,  must  be  shown  by  the 
party  seeking  to  enforce  it  (Ross  v,  Sadgbeer,  21  Wend. 
166). 

In  the  case  at  bar  the  contract  is  clearly  unreasonable 
as  to  space.  The  space  covered  by  the  contract  includes 
about  three-fourths,  if  not  nine-tenths,  of  the  territory  of 
the  state  of  New  York,  the  entire  states  of  Connecticut, 
Rhode  Island,  Massachusetts,  New  Jersey  and  Delaware, 
and  portions  of  the  states  of  Vermont,  New  Hampshire, 
Maine,  Pennsylvania,  Maryland  and  Virginia. 
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That  the  contract  would  be  void  beyond  doubt  in  the 
states  entirely  covered  by  it,  has  been  imphedly  conceded 
by  the  plaintiffs,  but  they  insist  that  this  is  not  a  matter 
of  which  the  courts  of  New  York  will  take  cognizance,  as 
long  as  they,  the  plaintiffs,  are  willing  to  confine  them- 
selves to  the  enforcement  of  the  contract  within  the  ter- 
ritorial limits  of  New  York  ;  and  they  consequently  pray 
for  only  an  injunction  embracing  those  parts  of  this  state 
Avhich  are  covered  by  the  contract.  Under  the  decisions 
of  Saratoga  Co.  Bank  v.  King  (44  N.  Y.  87),  and  Amot 
V,  Pittston  &  Elmira  Ooal  Co.  (68  N.  F.  558),  it  may 
be  a  question  whether  the  point  thus  taken  by  the  plaint- 
iffs is  tenable.  But  it  is  not  necessarv  to  determine  it, 
for  the  contract  covers  too  large  a  territory  even  in  the 
state  of  New  York. 

The  restraint  practically  embraces  almost  the  entire 
state,  for  out  of  sixty  counties  it  leaves  to  the  defendant 
only  the  comparatively  insignificant  ones  of  Niagara, 
Orleans,  Genesee,  Erie,  Wyoming,  Chautauqua  and  Cat- 
taraugus, and  parts  of  the  counties  of  Monroe,  St.  Law- 
rence, Frankhn,  Clinton,  Livingston,  Jefferson  and  Alle- 
gany, and  out  of  all  the  important  cities,  it  leaves  to  the 
defendant  only  Rochester  and  Buffalo.  Upon  this  point, 
therefore,  the  case  is  fully  covered  by  the  decision  in 
Lawrence  v,  Kidder  (10  Barb.  641),  in  which  case  the 
restraint  extended  to  the  territory  of  the  state  west  of 
Albany,  and  the  decision  of  Homer  v.  Graves  (7  Bing.  735), 
in  which  case  the  agreement  was  that  a  dentist  would 
abstain  from  practicing  his  profession  within  one  hundred 
miles  of  the  city  of  New  York. 

The  contract  is  also  against  the  spirit,  if  not  the  letter, 
of  the  statute  of  this  state,  which  provides  as  follows, 
viz  :  ''No  person  shall  accept  from  any  journeyman  or 
apprentice  any  contract  or  agreement,  nor  cause  him  to 
bo  bound  by  oath  or  otherwise,  that  after  his  term  of  ser- 
vice expired  such  journeyman  or  apprentice  shall  not  set 
up  his  trade,  profession  or  employment,  in  any  particular 
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place,  shop,  house  or  cellar,  &c."  (III.  E.  S.  6th  ed.  p. 
180,  §  51  [§  39],  7th  ed.  Vol.  lU.  p.  2353,  §  39). 

The  statute,  as  will  be  seen,  applies  not  merely  to 
employers,  but  to  every  person^  and  the  next  section 
imposes  a  penalty  upon  ^*  every  person  accepting  such 
agreement."  The  defendant  was  what  Mr.  Bingham, 
cne  of  the  plaintiflfs,  in  his  testimony,  called  ''  a  journey- 
man roller-maker,"  in  the  roller  factory  of  Rogers  &  Co., 
and  this  admission  is  sufficient  for  the  purposes  of  this 
action,  in  which  the  plaintiffs  invoke  the  powers  of  a  court 
of  equity,  even  if  under  a  prosecution  under  the  statute 
it  were  necessary  to  show  that  the  defendant  regularly 
learned  the  trade  of  roller- making,  &c.,  as  an  apprentice, 
and  in  due  course  of  time  became  a  journeyman.  For 
present  purposes,  it  is  quite  sufficient  to  treat  the  statute 
as  a  re-enactment  of  the  common  law  doctrine  relating  to 
contracts  in  restraint  of  trade  made  by  apprentices  or 
journeymen. 

The  considerations  so  far  stated  increase  in  force  when 
the  plaintiff 's  case  is  considered  as  a  whole.  The  business 
of  the  plaintiffs'  firm  consists  in  manufacturing  printers' 
rollers,  and  a  composition  with  which  they  are  covered. 
In  that  business  they  are  liable  to  competition  from  other 
firms.  Each  firm,  including  that  of  plaintiffs,  has  its 
own  processes  concerning  the  use  of  certain  materials  and 
the  proportions  in  which  they  are  used,  and  each  claims 
superiority  for  its  own  products  in  consequence  of  the 
processes  employed.  The  plaintiffs  concede  that  there  is 
nothing  about  their  processes  which  was,  or  can  be  pat- 
ented, and  that  there  are  other  firms  which  know  of  such 
processes.  One,  Jonas  R.  Cole,  while  employed  by  tlie 
plaintiffs,  became  acquainted  with  the  processes  of  the 
plaintiffs,  and,  upon  being  discharged,  he  entered  the 
employ  of  Rogers  &  Co.  The  defendant  then  was  in  the 
employ  of  Rogers  &  Co.,  and  in  that  he  subsequently 
acquired  the  knowledge  which  Cole  had.  In  the  course 
of  time,  both  Cole  and  the  defendant  became  quite  skilled 
in  the  manufacture  of  rollers  and  the  composition  with 
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which  they  were  to  be  covered,  and  their  combined  skill 
gave  importance  to  Rogers  &  Co.,  as  rivals  and  competi- 
tors of  the  plaintiffs.  To  overcome  this  rivalry  and  com- 
petition, the  plaintiffs  bought  out  Rogers  &  Co.,  but, 
instead  of  taking  Cole  and  the  defendant  into  their 
employ,  they  induced  Rogers  &  Co.  to  get  from  each  of 
them  an  agreement  not  to  exercise  their  trade  thereafter. 
For  all  that  appears,  it  is  the  only  trade  from  which  either 
of  them  can  gain  a  livelihood.  On  the  other  hand^  there 
is  no  evidence  that  the  facilities'of  the  plaintiffs  for  sup- 
plying  all  the  demands  of  the  entire  trade  are  sufficient 
for  the  territory  covered  by  the  contract,  nor  is  there  any 
evidence  of  an  adequate  consideration  beyond  what  ap- 
pears upon  the  face  of  the  instrument.  As  nothing  is 
presumed  in  favor  of  a  contract  of  this  kind,  and  the 
burden  of  showing  the  reasons  and  the  facts  making  it 
vahd,  rcc^ts  upon  the  party  seeking  to  enforce  it,  the 
plaintiffs  have  failed  to  make  out  a  case  which  calls  for 
the  interference  of  a  court  of  equity.  Whatever  reasons 
may  exist  in  favor  of  a  contract  between  vendor  and 
vendee,  or  between  partners  agi^eeing  upon  a  dissolution, 
whereby  the  good- will  of  a  business  purchased,  or  taken 
and  accepted  as  a  valuable  part  of  the  business,  is  pro- 
tected against  subsequent  acts  of  the  vendor  or  the  retir- 
ing partner  in  derogation  of  the  sale  or  the  settlement,  or 
which  may  be  urged  in  favor  of  patented  inventions, 
have  no  appUcation  to  the  case  at  bar,  which  is  the  case 
of  an  employee  who  is  sought  to  be  condemned  to  idle- 
ness so  long  as  the  plaintiffs  and  their  survivors  or  suc- 
cessors shall  continue  in  the  business,  which  would 
practically  prohibit  the  defendant  forever.  To  enforce 
such  a  contract  would  make  the  individual  as  well  as  the 
public  suffer  injury,  for  the  capacity  of  an  individual  to 
produce  is  not  only  a  source  of  gaining  a  liveUhood  for 
himself,  but  constitutes  his  value  to  the  public. 
The  complaint  must  be  dismissed,  with  costs. 
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THE  METEOPOUTAN  CONCERT  Co.  (limited),  Appel- 
LAOT,  V.  HENRY  E.  ABBEY  and  EDWARD  G.  GIL- 
MORE,  Respondents. 

£e»  adjudicata — when  judgment  is  not. — Corporation  organized  under  chap- 
ter 611,  laws  1875 — leases  by. — Ultra  vires — imperatice  necessity — burden 
of  proof  of 

When  a  question  is  not  in  issue  on  the  pleadings,  and  would  not  have 
been  ayailable  as  a  defense  if  it  had  been  in  issue,  a  judgment  in  the 
action  against  the  defendant  will  not  be  res  adjudicata  on  that  question 
in  a  subsequent  action  when  it  is  in  issue  and  is  available  as  a  defense. 

Thus  where  an  action  was  brought  bj  a  corporation  lessor  against  the  lessee 
for  the  rent  reserved  by  the  lease,  which  fell  due  during  the  lessee's 
actual  occupancy,  and  the  question  of  the  invalidity  of  the  lease  was  not 
in  issue  on  the  pleadings,  and  judgment  went  against  defendant,  Heldy 
in  a  subsequent  action  to  recover  rent  for  a  period  ensuing  the  lessee's 
abandoning  the  occupancy,  in  which  the  invalidity  of  the  lease  was  raised 
on  the  pleadings,  that  the  former  judgment  was  not  res  adjudicata  on  the 
question  of  the  validity  of  the  lease,  since  it  was  not  in  issue  in  the  first 
action,  and  even  if  it  had  been  pleaded  therein,  it  would  not  have  been 
available  as  a  defense  thereto,  whereas  in  the  second  action,  the  inval- 
idity was  pleaded,  and  such  invalidity  constituted  a  defense. 

The  power  to  sell  and  convey,  given  by  §  2,  chapter  611  of  the  laws  of 
1875,  to  corporations  organized  under  it,  does  not  include  a  power  to 
lease,  therefore— as  by  §  3  of  Part  L  R.  S.,  chap.  18,  title  3,  no 
corporation  can  possess  or  exercise  any  corporate  power  except  such 
as  shall  be  necessary  to  the  powers  granted — the  making  of  a  lease 
by  such  a  corporation,  of  all  its  property,  unless  it  be  by  reason  of  imper^ 
ative  necessity,  is  ultra  vires,  and  the  lease  is  void.  In  such  a  case,  it 
rests  on  the  corporation  to  show  the  imperative  necessity. 

In  the  case  at  bar,  plaintiff  corporation,  being  the  lessee  of  certain  premises, 
made  a  sublease  to  defendant  Held,  that  in  absence  of  proof  by  plaintiff 
that  the  premises  could  not  be  disposed  of  except  by  way  of  lease,  the 
sublease  was  void.  Held  further,  the  business  of  plaintiff  being  to  give 
musical  entertainments,  and  the  sublease  being  of  the  only  property  it 
possessed,  and  it  not  having  given  any  musical  entertainments  or  per- 
formed any  legitimate  corporate  act  for  some  years,  that  evidence  as  to 
reasons  for  ceasing  to  give  entertainments  was  immaterial  and  irrele- 
vant 
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Appeals  from  two  judgments  entered  on  the  report  of 
a  referee,  dismissing  the  plaintiff's  complaints. 

The  facts  appear  in  the  opinion. 

Davenport  &  Leeds,  attorneys,  and  John  S.  Davenport^ 
of  counsel  for  appellant,  argued  : — I.  The  power  to  sublet 
is  necessary  to  the  exercise  of  the  business  power  of  the 
corporation.  A  business  corporation  must,  of  necessity, 
do  a  vast  variety  of  acts,  any  one  of  which,  if  done  by  it 
repeatedly,  and  as  a  business,  would  be  in  violation  of  its 
charter  and  in  excess  of  its  powers.  If  a  man  were 
charged  with  the  conduct  of  carrying  on  a  concert  busi- 
ness, with  the  general  statement  that  he  had  all  the 
authority  necessary  to  carry  on  that  business  and  no 
other,  and  he  were  to  hire  a  hall  at  a  rent  which  proved 
ruinous  for  that  business,  he  could  not  excuse  himself 
from  a  charge  of  willful  neglect  if  he  stopped  the  business, 
left  the  haU  idle  and  simply  wasted  the  capital  in  paying 
the  rent,  instead  of  subletting  the  hall  and  hiring  a 
cheaper  one,  on  the  ground  that  his  principal  had  given 
him  no  authority  to  do  such  an  act  ;  and  no  more  could 
these  directors,  if  they  had  not  sublet.  The  ruling  that 
the  sublease  in  this  case  is  ultra  vires ,  produces  substan- 
tially the  above  result.  It  says  to  the  directors,  you  had 
no  power  to  do  anything  but  pay  the  rent,  if  you  could 
not  sell  the  lease,  and  yet  you  had  power  to  do  anything 
neccssaiy  to  carry  on  the  business.  There  is  nothing  in 
the  facts,  in  the  statute,  or  in  any  decision  cited,  to  mark 
an  isolated  act  of  subletting  an  unnecessary  hall  as  dis- 
tinct from  any  other  of  the  thousand  and  one  imclassified 
acts  which  any  business  corporation  may  find  it  necessary 
to  do.  Tor  example',  •  the  corporation  might  employ  a 
musical  dii-ector  fdr'five  years,  and  finding  him  too  high- 
priced,  agree  to  sublet  him  to  some  one  who  would  pay 
the  major  part  of  his  salary.  Would  it  not  be  absurd  to 
say  that  such  an  act  was  not  necessary  to  the  ' '  exercise 
of  the  power  to  carry  on  its  business  ?" 

n.  The  presumption  is  that  the  corporation  was  acting 
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legally.     Assuming  that  subletting  has  nothing  mysteri- 
ous about  it  to  distinguish  it  from  any  other  of  the  innu- 
merable acts  which  a  business  corporation  may  be  able  to 
do,  this  judgment  can  only  be  sustained  on  the  theory 
that  when  a  corporation  does  one  of  those  acts,  it  is  pre- 
sumptively violating  the  law.     If  this  is  correct,  the  posi- 
tion of  a  director  in  such  a  corporation  is  such  that  no 
responsible  man  could  accept  it.     He  must,  every  day,  do 
a  vast  number  of  things  under  the  general  power  of  what 
is  necessary.     He  must,  because  it  would  be  negligence 
not  to.     But  he  must  also  take  the  risk  of  their  being 
necessary,  and  must  always  be  ready  with  sufficient  evi- 
dence of  the  environment  of  the  act,  or  be  held  guilty  of 
a  breach  of  trust.     He  is  put,  also,  in  the  position,  utterly 
unknown  to  our  law  in  all  other  cases,  of  being  required 
to  act,  and  yet  on  the  one  hand  without  the  protection  of 
the  usual  presumption  that  a  man  acts  legally,  and  on  the 
other  of  having  the  existence  of  facts  presumed  in  order 
to  chai'ge  him  with  illegality  ;  namely,  if  the  directors 
sublet  the  hall,  which  hall,  as  foimd  by  the  referee,  was 
not  necessary  to  the  general  business  of  the  corporation, 
the  law  will  presume  that  they  could  have  sold  the  lease, 
or  that  they  could  have  gone  on  and  done  business  profit- 
ably in  the  hall ;  that  they  could  have  profitably  and  prop- 
erly exercised  their  powere  under  that  specific  lease.     The 
proposition  that  the  law  will  accept  such  \dolent  presump- 
tions of  fact,  and  on  those  presumptions  call  upon  a  man 
to  prove  himself  not  guilty,  is  astounding.     On  the  other 
hand,  the  presumption  that  an  act  which  might  be  neces- 
sary under  ceilain  circumstances,  if  done,  was  done  in 
good  faith,  and  under  such  circumstances  as  not  to  bo 
Ul^aJ,  is  a  mere  refusal  to  presume  that  the  directors 
committed  a  breach  of  trust.     There  is  no  authority  to 
the    contrary,    and   we   cite   several   directly    in    point 
(Farmers'  L.  &  T.  Co.  v.  Clowes,  3  N.  Y.  470  ;  Chatauqua 
Co.   Bank  v.  Eisley,  49  Ih.  381  ;  De  Groff  v.  Am.   Lin. 
Thread  Co.,  21  lb.  124 ;  Farmers'  Loan  &  Trust  Co.  v. 
Curtis,  7  lb.  466). 
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III.  The  permission  to  sell  is  not  a  prohibition  to  lease. 
The  statute  says,  *'  may  sell  and  convey."  Further  on  it 
says,  with  regai'd  to  property  taken  for  a  debt,  ^'  must 
sell  within  three  years  imless  allowed  a  longer  time  by 
the  court."  Clearly  the  mandatory  character  of  the 
second  provision  indicates  the  purely  permissive  character 
of  the  first ;  otherwise,  there  is  no  reason  for  it.  There- 
fore the  statute  cannot  be  construed  to  mean  that  a 
corporation  must  immediately  seU  unutiUzed  property, 
and  cannot  be  permitted  to  lease  it  if  the  best  judgment 
requires  it.  H  it  does,  then  such  a  corporation  must 
always  sell  its  property,  with  notice  to  the  buyer  that  it 
cannot  hold  it  for  a  better  market  without  great  loss, 
because  it  may  not  lease  it. 

IV.  The  referee  presumes  the  lease  unnecessary,  and 
refuses  to  aUow  evidence  against  the  presumption.  The 
referee  excluded  the  question,  ''  Can  you  state  any  reason 
for  the  company's  ceasing  to  give  entertainments  in  this 
particular  hall  ?"  If  the  burden  is  with  the  plaintiff  to 
show  the  facts  justifying  this  special  act,  that  question  is 
clearly  calculated  to  caU  out  a  fact  showing  it.  The 
answer  might  have  been,  "the  hall  is  expensive,  or  ill 
adapted,"  or  "we  determined  to  go  elsewhere  to  another 
city."  Thus  we  are  neither  allowed  to  presume  that  the 
act  is  right,  nor  to  take  up  the  biu'den  of  showing  that  it 
is  not  wrong.  Certainly,  we  must  be  allowed  one  or  the 
other  of  these  rights,  or  else  the  court  must  hold  that 
under  no  circumstances  whatever  can  a  business  corpora- 
tion sublet  property  which  it  has  hired  by  mistake,  if  the 
judgment  is  to  stand. 

V.  Statutes  like  this  have  been  repeatedly  construed 
with  liberaUty  rather  than  hamper  such  corporations 
(Brown  v.  The  Winisimet  Co.,  11  Allen,  326  ;  Simpson  v. 
The  Westminster  P.  H.  Co.,  H,  L.  C.  712  ;  Barry  v.  The 
Merchants'  Ex. ,  1  Sandf.  Ch.  280  ;  Matter  Howe,  1  Paige, 
214 ;  Old  Colony  R.  R.  v,  Evans,  6  Oray,  25 ;  Carpenter 
V.  The  B.  H.  G.  M.  Co.,  65  N.  Y.  48).  The  referee  dis- 
misses these  cases  with  the  remark  that  it  appeared  there 
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that  they  were  only  * '  temporary.  ■ '  We  submit  this  is  a 
mistake.  No  case  is  cited  forbidding  a  sub-lease  under  any 
or  all  circumstances. 

VII.  The  question  of  ultra  vires^  depending  thus  upon 
the  fact  whether  the  lease  was  necessary  to  the  cariying 
of  the  plaintiff's  business,  it  is  res  adjudicata  in  the  two 
actions  where  rent  was  recovered,  for  it  appears  by  the 
findings  that  in  one  of  those  actions  the  defendants  aban- 
doned the  possession  of  the  premises  before  they  put  in 
their  answer,  and  being  out  of  possession,  they  were  not 
prevented  from  pleading  the  defense  of  vJtra  vires.  The 
issue  of  the  validity  of  the  lease  was  tendered  to  them  on 
all  grounds,  and  failing  to  take  issue  when  they  might 
have  done  so,  they  are  precluded  from  questioning  the 
validity  of  that  judgment,  and  setting  up  any  defense 
which  calls  in  question  the  correctness  of  its  conclusions. 
We  find  the  rule  as  to  former  adjudication  stated  in  the 
following  cases  (MaJlory  v.  Horan,  4:9  N.  F.  11 ;  Tuska  i\ 
O'Brien,  68  lb.  446  ;  White  v.  Merritt,  7  lb.  352).  A  fail- 
ure to  set  up  a  defense  does  not  prevent  its  adjudication 
inferentially  (Davis  v.  Talcott,  12  N.  Y.  184).  Further, 
even  if  they  had  not  been  out  of  possession,  they  still 
could  have  surrendered  possession  before  pleading,  so  that 
their  neglect  to  set  up  the  defense  was,  in  either  case, 
voluntary. 

George  L.  RtveSy  attorney,  and  of  counsel  for  respond- 
ent Abbey  ;  A.  J.  Dittenhoefer,  attorney,  and  of  counsel 
for  respondent  Gilman,  argued  : — I.  The  defendants  are 
not  concluded  by  the  judgments  in  actions  1  and  2 
(Duchess  of  Kingston's  Case,  2  Smith's  L.  C.  784  ;  Packet 
Co.  V.  Sickles,  9  Wall  592  ;  Aurora  City  v.  West,  7  Wall. 
106  ;  Vaughan  v.  O'Brien,  39  How.  Pr.  519  ;  Palmer  v. 
Hussey,  87  N.  Y.  303  ;  Dawley  v.  Brown,  79  lb.  390  ; 
Hasten  v.  Olcott,  22  Hun,  587  ;  Goucher  v.  Clayton,  11 
Jur.  N.  S.  107  ;  Russell  v.  Place,  94  U.  S.  606  ;  Mason's 
Executors  v.  Alston,  9  iV;  F.  28  ;  Campbell  v.  Butts,  3  lb 
173 ;  Davis  v.  Talcott,  12  lb.  184  ;  Campbell  v.  Consalus, 
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25  76.  G13  ;  Burdick  v.  Post,  12  Barb.  168  ;  6  iV:  F.  522  ; 
Ferguson  v.  Mass.  Mutual  Life  Ins.  Co.,  22  Hun^  320  ; 
Schwinger  v.  Eaymond,  83  N.  Y.  192  ;  Cromwell  v. 
County  of  Sac,  94  U.  S.  351 ;  Hewlett  v.  Tarte,  10  C.  B. 
\N.  S,]  813  ;  Stowell  v.  Chamberlain,  60  N.  Y.  272 ;  Van 
Alstyne  v.  I.  P.  &  C.  R.  R.  Co.,  34:  Barb.  28  ;  Weed  r. 
Burt,  78  N.  Y.  191  ;  Perry  v.  Dickinson,  85  lb,  354).  The 
cases  of  Ballenjie  v.  Cragin,  31  Barb.  534  ;  Blau'  v.  Bart- 
lett,  T5  N.  Y,  150  ;  Newton  v.  Hook,  48  lb.  6T6  ;  Embury 
V.  Conner,  3  lb.  511,  522  ;  Jordan  v.  Van  Eppes,  85  lb. 
427  ;  Tysen  v.  Tompkins,  10  Dalyy  244,  commented  on. 

The  plaintiff's  counsel  on  the  trial  attempted  to  make 
a  distinction,  which  does  not  seem  to  be  based  on  any 
reported  case,  between  defenses  which  do  and  defenses 
which  do  not  involve  the  validity  of  a  contract.  This 
theory  appears  to  rest  upon  an  entire  misconception  of  the 
law  of  res  adjudicata,  and  is  distinctly  contraiy  to  the 
cases  of  Goucher  v.  Clayton,  and  Cromwell  v.  County  of 
Sac,  and  has  been  repudiated  by  this  com-t  in  Hughes  i\ 
Alexander  (5  Duer,  488). 

II.  The  agreement  of  September  27,  1881,  is  tdtra 
vires  of  the  plaintiff  corporation.  It  was  so  under  its 
charter  powers  (Chap.  611,  laws  1875,  §  2,  subd.  6  ;  Ash- 
buiy  Co.  V.  Riche,  7  H.  L.  653 ;  Thomas  v.  Railroad  Co., 
101  U.  S.  71 ;  RusseU  v.  Topping,  5  McLean,  194  ;  Pacific 
R.  R.  Co.  V.  Seeley,  5  Mo.  212).  It  is  true  that  it  has  been 
frequently  held  that  where  a  corporation  possesses  land 
or  other  propeity,  and  does  not  need  the  whole  of  such 
property  in  its  business  at  any  particular  time,  it  may 
temporarily  lease  the  property  thus  unemployed.  It  is  in 
all  such  cases  essential  that  the  use  so  made  should  be 
merely  temporary  and  strictly  incidental  to  the  principal 
business  of  the  company  (Brown  v.  Winimisset  Co.,  11 
Allen,  326  ;  Forrest  v.  Manchester,  &c.  Ry.  Co. ,  30  Beav, 
40  ;  Simpson  v.  W.  P.  Hotel  Co.,  8  H.  L.  Cos.  712).  This 
rule  would  apply  to  the  case  at  bar  if  the  lease  in  question 
had  been  of  one  room  in  the  building  or  of  the  restau- 
rant. 
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The  agreement  was  ultra  vires  under  general  rules  of 
laws  (Thomas  v.  Railroad  Company,  101  U.  S.  71 ;  Blacli 
V.  Del.  &  R.  Canal  Co.,  22  N.  J.  Eq.  130  ;  Atlantic  & 
Pacific  Co.  V.  Union  Pac.  Co.,  1  McCrary  Rep.  641 ;  N. 
Y.  Firemen's  Co.  v.  Ely,  5  Comi,  573  ;  1  Potter ^  Law  Cor, 
111,  n.  ;  Ashbury  R.  R.  Co.  v.  Riche,  7  H.  L.  053  ;  E.  A. 
R.  Co.  V.  E.  C.  R.  Co.,  11  C.  B.  775 ;  Pierce  v.  Madison  & 
Ind.  Co.,  21  How.  U.  S.  441  ;  Bank  of  Augusta  v.  Earl, 
13  Pet.  519 ;  Perrin  v.  Ches.  Co.,  9  How.  U.  S.  172  ; 
Hoagland  v.  Hannibal  Co.,  39  Mo.  441  ;  Susquehanna  & 
Penn.  Co.,  8  Oill  &  J.  248  ;  Sumner  v.  Marcy,  3  Woodb. 
&  Min.  105  ;  Russell  v.  Topping,  5  McLean^  134  ;  South 
Yorkshire  Co.  v.  Great  Southern  Co.,  9  Exch.  55  ;  Bate- 
man  V.  Ashton-under-  Lynn,  3  H.  &  N.  323  ;  Noi-wich  v. 
Xorwalk  Co.,  4  El.  &  Bl.  397 ;  Hawk  v.  Eastern  Co.,  1 
De  G.  F.  &  J.  737 ;  New  Orleans  Co.  v.  Ocean  Co.,  26 
Am.  B.  90 ;  Pacific  R.  R.  Co.  v.  Seeley,  45  Mo.  212  ; 
Copeland  v.  Citizens'  Gaslight  Co.,  61  Barb.  60  ;  Adriance 
V.  Rome,  52  lb.  399  ;  Brady  v.  Mayor,  16  How.  432  ; 
Prothingham  v.  McArdle,  6  Hun,  366  ;  Taylor  v.  Earle,  8 
lb.  1  ;  York  Co.  v.  Winans,  17  How.  [U.  S.]  SO  ;  Abbot 
V.  American  Hard  Rubber  Co.,  33  Barb.  578). 

Under  section  1785  of  the  Code,  which  is  simply  a 
re-enactment  of  previous  statutes,  an  action  to  procure 
a  judgment  dissolving  a  corporation  and  forfeiting  its  cor- 
porate rights  and  franchises  may  be  maintained  *'  where 
the  corporation  has  suspended  its  ordinary  and  lawful  bus- 
iness for  at  least  one  year."  Now,  surely  this  company 
had  no  power  to  grant  a  lease  of  this  hall  for  three  years 
and  do  nothing  during  that  period  but  collect  the  rent 
(Conro  V.  Port  Henry  Iron  Company,  12  Barb.  27  ;  Cope- 
land  V.  Citizens'  Gas  light  Company,  61  Barb.  60). 

ni.  These  actions  being  for  the  recovery  of  rent  for 
the  unexecuted  portion  of  the  term,  ultra  vires  is  a  defense 
{Greenes  Brice^s  Ultra  Vires,  607  ;  Thomas  v.  Railroad 
Co.,  707  U.  S.  71).  In  Woodruff  v.  Erie  Railway  Co.  (2:) 
Hu7i,  246 ;  S.  C,  reversed,  93  N.  Y.  609),  the  court  of 
appeals  held  that  defendants  having  had  the  use  of  the 
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property  during  the  whole  of  the  time  for  which  rent  was 
demanded,  was.  estopped,  at  least  so  far  as  the  contract 
had  been  executed^  from  setting  up  the  defense  of  ultra 
vires ;  the  court  relying  on  the  analogy  of  a  tenant  not 
being  permitted  to  dispute  the  title  of  his  landlord.  To 
the  same  effect  are  Dinsmore  v,  A.  &  P.  R.  R.  Co.,  46 
How.  Pr,  193 ;  President  of  Union  Bridge  Co.  v.  T.  &  L. 
R.  R.  Co.,  7  Lans.  240;  U.  P.  R.  R.  Co.  v,  W.  U.  Tel. 
Co.,  1  McCrary,  651.  As  above  stated,  the  court  of 
appeals,  in  Woodruff  v.  Erie  Railroad  Co. ,  suggest  the 
analogy  of  the  rule  forbidding  the  tenant  to  dispute  his 
landlord's  title.  But  that  inile  is  certainly  consistent  with 
the  position  we  assume,  for  it  is  well  settled  that  the 
estoppel  lasts  only  so  long  as  the  possession  continues 
(Jackson  v.  Spear,  7  Wend.  400  ;  Tompkins  v.  Snow,  63 
Barb.  525  :  Prevot  v.  Lawrence,  51  N.  Y.  219  ;  Temtt  v. 
Cowenhoven,  79  lb.  400  ;  Sedgwick  &  Waifs  Trial  Title 
to  Land,  §  362). 

It  seems  to  be  weU  settled  that  when  a  tenant  goes  into 
possession  under  a  lease  void  under  the  statute  of  frauds, 
he  may  move  out,  and  cannot  be  held  for  rent,  except  for 
the  time  while  he  was  in  possession  (Thomas  v.  Nelson, 
69  N.  Y.  118  ;  Smith  v.  Gtenet,  N.  F.  Daily  Reg.  Nov.  10, 
1884 ;  Prial  v.  Entwistle,  10  Daly,  398). 

The  foregoing  cases  not  only  establish  the  rule  that  the 
defendants  can  set  up  the  defense  of  ultra  vires  in  an 
action  for  the  rent  during  the  period  while  they  were  out 
of  possession  ;  but  they  also  settle  it  as  the  rule  that  the 
defendants  cannot  interpose  that  defense  to  an  action 
brought  to  I'ecover  rent  for  the  period  while  they  were  in 
possession.  In  other  words,  that  the  defense  of  idtra 
vires  is  available  in  actions  4  and  6,  but  not  in  actions  1 
and  2  (Woodruff  v.  Erie  Railway  Co.,  93  N.  Y.  609). 

By  THE  Court. — O'Gorman,  J. — These  actions  are  two 
of  a  series  of  actions  brought  by  the  plaintiff  company 
against  the  defendants  to  recover  rent  for  premises  situ- 
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ated  at  the  comer  of  Broadway  and  Forty-first  street,  in 
this  city,  known  at  the  time,  as  the  ' '  Metropolitan  Con- 
cert Hall." 

Of  these  actions,  two,  numbered  for  convenience  sake, 
1  and  3,  were  brought  to  recover  rent  which  accrued  for 
the  use  and  occupation  of  the  premises  by  defendants, 
prior  to  January  31,  1882,  under  a  lease  made  by  the 
plaintiff  to  them  on  September  26,  ISSl.  These  two 
actions  were  tried,  inquests  taken,  and  judgments  duly 
entered  for  the  plaintiff,  which  judgments  were  sustained 
by  the  general  term  of  this  court  and  finally  by  the  court 
of  appeals,  and  were  paid  by  the  defendants,  with  interest 
and  costs. 

The  two  actions  now  at  bar,  numbered  4  and  6,  were 
brought  to  recover  rent  claimed  by  plaintiff  to  be  due 
it  by  defendants  under  the  covenants  of  the  said  lease, 
for  periods  subsequent  to  January  31,  1882,  during 
which  periods  the  defendants  did  not  use  or  occupy  the 
premises,  but  had  previously  vacated  and  abandoned 
them.  These  actions  were  referred  to  a  referee  to  hear 
and  determine,  who  made  his  report,  dismissing  the  com- 
'  plaints  in  both  actions,  and  from  the  judgments  entered 
on  this  report,  appeals  are  taken. 

There  are  but  two  material  questions  which  need  now 
to  be  discussed.  The  first  question  is  whether  the  vaUd- 
ity  of  the  lease  from  the  plaintiff  company  to  the  defend- 
ants was  adjudicated,  in  the  aflBrmative,  in  the  fu-st 
actions,  1  and  3,  so  that  defendants  are  now  estopped 
from  denying  its  vahdity.  The  second  question  is  whethei* 
the  referee,  assuming  that  that  question  as  to  the  valid- 
ity of  the  lease  was  open  for  discussion,  eiTed  in  holding 
as  he  did,  that  the  lease  was  invalid. 

The  question  of  the  validity  of  the  lease  was  not 
adjudicated  in  the  two  first  actions.  It  was  not  in  issue 
in  the  pleadings,  and  if  it  had  been  pleaded  by  .the  defend- 
ants, and  in  issue,  it  would  not  have  been  of  any  avail  as 
a  defense  in  those  actions.  Those  actions  were  brought 
to  recover  rent  for  the  use  and  occupation  of  the  prem- 
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ises,  during  periods  when  the  premises  were  m  fact  used 
and  occupied  by  defendants,  in  execution  of  the  contract 
of  lease,  and  defendants  were  therefore  estopped  from 
questioning  the  power  of  the  lessor  to  make  the  lease 
(Whitney  Ai-ms  Co.  v.  Barlow,  63  N.  F.  62). 

As  to  the  second  question,  the  referee  held  that  neither 
by  the  law  of  its  incorporation,  nor  by  the  general  law  of 
this  state  affecting  business  corporations,  was  any  power 
vested  in  the  plaintiff  to  lease  the  premises  ;  and  that  it 
did  not  appear  that  the  lease  was  merely  temporary  and 
incident  to  the  general  business  of  the  plaintiff,  and  on 
that  ground  he  dismissed  the  complaints.  He  bases  his 
opinion  on  section  2,  subd.  6,  chapter  611,  laws  of  1875, 
under  which  the  plaintiff  corporation  was  organized,  by 
which  it  was  empowered  "to  purchase,  hold  and  possess 
so  much  real  and  personal  estate  as  shall  be  necessary  for 
the  transaction  of  its  business,  and  to  sell  and  convey  the 
same  when  not  required  for  the  uses  of  the  corporation  ;" 
and,  also,  on  section  3  of  1  R.  S.  chap.  18,  title  3,  which 
provides,  that  in  addition  to  the  powers  expressly  given, 
"no  corporation  shall  possess  or  exercise  any  corporate 
powers  except  such  as  shall  be  necessary  to  the  exercise 
of  the  powers  so  enumerated  and  given."  The  referee 
held  that  these  provisions  were  exclusive,  and  operated 
as  a  prohibition  of  the  exercise  of  other  and  distinct 
powers,  of  which  he  held  the  power  to  lease  would  bo 
one. 

The  facts  are  briefly  these  :  The  plaintiff  corporation 
was  not  the  owner  in  fee  of  the  premises  leased  by  it 
to  the  defendants,  but  only  the  lessee,  paying  a  ground 
rent  therefor  of  $15,400  per  annmn,  together  with  taxes, 
assessments,  and  water  rents.  The  right  of  the  plaintiff 
corporation  to  take  and  hold  the  premises  under  this  lease 
was  not  questioned.  The  lease  itself  was  not  produced  at 
the  trial,  and  it  did  not  appear  for  what  term  it  was  to 
continue.  The  plaintiff  company  occupied  the  pi-emises 
as  a  concert  hall,  down  to  September,  1881,  and  have  not 
given  any  concerts  or  musical  entertainments  there  since 
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October  31,  1881.  On  September  26,  1881,  it  executed 
a  lease  to  the  defendants,  which  is  in  evidence,  whereby 
it  leased  the  premises  to  them  for  a  period  of  two 
months,  commencing  on  October  1,  1881,  at  a  rent  of 
$2,500  per  month,  payable  in  advance,  with  a  provision  in 
the  lease  that  the  defendants  should  be  entitled  to  an 
option,  to  be  determined  on  or  before  November  1,  1881, 
of  a  further  lease  for  the  period  of  one  year,  commencing 
on  December  then  next,  at  a  rent  of  $600  per  week,  paya- 
ble in  advance,  defendants  to  have  a  further  option  at  the 
expiration  of  that  period,  for  a  further  lease  of  two  years 
at  a  weekly  rent  of  $750  per  week,  payable  in  advance, 
thus  giving  to  defendants  the  right  to  occupy  and  use  the 
premises  for  a  term  of  three  years.  The  defendants 
entered  into  possession  of  the  premises  on  October  1,  1881, 
and  made  various  alterations  therein,  to  render  them 
suitable  to  operatic  or  dramatic  performances.  The  name 
was  changed  from '^  Metropolitan  Concert  Hall  "to  the 
'*  Casino."  Defendants,  exercised  the  option  to  extend 
the  lease  for  one  year  from  December  1,  1881,  at  the  rate 
of  $600  per  week,  and  occupied  the  premises  until  January 
31,  1882,  and  have  paid  rent  for  the  same.  On  that  day, 
they  vacated  and  abandoned  the  premises,  and  the  present 
actions  are  brought  to  recover  rent  accruing,  under  the 
covenants  of  the  lease  to  them  for  seven  months  subse- 
quent to  January  31,  1882. 

Plaintiff  did  not  own  or  possess  any  real  or  chattel 
property  other  than  these  premises,  and,  since  making 
the  lease  to  the  defendants,  plaintiff  has  practically 
ceased  to  perform  any  of  the  corporate  functions  provided 
for  in  its  charter,  and  if  it  had  been  in  its  power,  under 
the  provisions  of  the  lease  to  it,  to  sell  the  premises,  or  its 
interest  therein  as  lessee,  it  would  have  been  justified 
under  the  charter  in  doing  so. 

The  lease  to  the  plaintiff  not  having  been  produced, 
it  cannot  be  presumed  that  it  contained  any  provision 
prohibiting  the  sale  of  the  lease,  or  requiring  the  consent 
of  the  lessor  to  such  sale,  or  that  any  special  reason 
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existed,  requiring  the  execution  of  a  sub-lease  to  the 
defendants  in  order  to  relieve  the  plaintiff  from  the  con- 
tinued payment  of  the  annual  rent  provided  for  in  that 
lease. 

The  referee  held,  that  the  possession  of  the  premises 
was  not  a  necessary  incident  to  the  continuing  of  the 
plaintiff's  business  as  provided  for  in  its  charter. 

There  is  no  evidence  that  the  lease  by  plaintiff  to 
defendants  was  necessary  in  order  to  carry  out  any  cor- 
porate purpose,  or  for  the  execution  of  any  corporate 
powers,  or  even  to  save  the  corporation  from  any  pecuni- 
ary loss  ;  and  it  cannot  be  successfully  contended  that  the 
plaintiff  had,  under  the  terms  of  their  charter,  any  legal 
power  to  lease  the  premises  merely  for  the  purpose  of  gain 
or  profit  to  the  corporation  therefrom. 

Unless  then,  the  power  to  ^^  sell  and  convey  ^^  clearly 
included  a  power  to  lease,  the  plaintiff's  lease  of  the  prem- 
ises was,  at  least  in  the  absence  of  all  proof  of  imperative 
necessity  for  the  act,  ultra  vires  ^nd  void. 

The  cases  cited  on  the  part  of  the  plaintiff  (Simpson 
r.  Westminster,  &c.,  H.  L.  712,  and  Featherston  Hough 
V.  Lee  Moore,  H.  L.  1  Eq,  318,  329),  do  not  seem  to  me  to 
apply  to  the  case  at  bar.  The  facts  in  these  cases  showed 
necessity,  justifying  leases  by  the  corporation,  and  it  does 
not  appear  that  there  were  provisions  in  their  charters 
prohibiting  their  action. 

If  there  were,  in  fact,  any  imperative  necessity  for 
plaintiff  executing  this  sub-lease  to  the  defendants,  the 
l^urden  of  proving  the  existence  of  such  necessity  was  on 
the  plaintiff. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  the 
referee  eri'ed  in  excluding  testimony  as  to  the  plaintiff's 
reasons  for  ceasing  to  give  entertainments  in  these  prem- 
ises. It  is  not  apparent  how  any  answer  to  that  question 
could  tend  to  relieve  plaintiff  from  the  difficulty  of  its 
case.  In  the  face  of  the  fact,  that  the  plaintiff  company 
had  no  other  property,  real  or  personal, — that  it  had 
not,  since  October  1,  ISSl,  given  any  musical  entertain- 
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ments  anywhere,  or,  as  far  as  appears,  performed  any 
legitimate  act ;  and  that  its  lease  to  the  defendants  of 
the  only  property  the  plaintiflf  possessed  rendered  its 
performance  of  any  corporate  act  impossible — no  evidence 
as  to  the  reasons  for  ceasing  to  give  entertainments  in 
the  premises  in  question  could  be  material  or  i*elevant. 

I  am  of  opinion,  that  in  the  absence  of  sufficient  proof, 
that  unless  by  way  of  lease  the  plaintiff  could  not  have 
disposed  of  the  premises  in  question,  the  lease  made  by 
it  to  the  defendants  is  illegal  and  void,  and  that  as  far 
as  the  plaintiff's  claims  for  rent  in  the  present  actions  are 
concerned,  the  defendants  cannot  be  held  liable  to  pay 
rent  thereunder. 

The  judgments  should  be  affirmed,  with  costs. 

Truax,  J.,  concurred. 


WILLIAM  JARVIS,  Be8P0NI>ent,  v,  CHARLES 
BAXTER,  ET  AL.,  Appellants. 

Adjoining  oteners— rights  and  duties. — Private  nuisance— all  concerned  in 
liable. — Circumstantial  evidence,  proof  of/acts  from  which  it  is  pe^rfniittti' 
hit  for  the  jury  to  find  a  resulting  fact. 

Defendant  Fenton  was  the  owner  of  a  lot,  on  which  he  caused  a  building 
to  be  erected.  He  was  to  furnish  the  material,  defendant  Baxter  was 
architect  and  superintendent,  and,  as  agent  of  Fenton,  bought  the 
materials  that  were  used,  and  defendant  Whalen  was  the  mason  and 
builder.  By  reason  of  the  inferior  quality  of  the  materials  used  in  the 
building,  and  the  improper  and  unsafe  manner  in  which  it  was  con- 
structed, a  large  portion  of  the  west  wall  fell  on  plaintiffs  house  erected 
on  the  adjoining  lot,  and  damaged  it  and  the  furniture  therein.  Held, 
that  all  the  defendants  were  liable  for  the  damage  thus  caused. 

Dunham,  one  of  the  witnesses,  testified  to  finding  in  the  plaintifTs  back 
yard,  some  mortar,  which  he  produced ;  that  it  was  picked  up  right  by 
the  side  of  the  wall  of  the  building  which  was  on  the  lot  of  defendant 
Fenton,  which  wall  extended  beyond  plaintiff^s  rear  wall;  that  he  found 
brick  and  paid  mortar  lying  there ;  that  it  appeared  as  if  a  portion  of  the 
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wall  above  had  fallen.    Eeld^  competent,  as  the  jury  might  find  from 
it  that  the  mortar  came  from  the  wall  which  felL 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ingraham,  J  J. 

Decided  May  18,  1885. 

Appeal  from  judgment  in  favor  of  plaintiff  entered  on 
verdict  of  jury. 

The  facts  appear  in  the  opinion. 

Thomas' Darlington^  for  appellants  Fenton  and  Whalen, 
W.  J,  Birdsally  for  Baxter. 

Oeorge  W,  Cotterelly  for  respondent. 

By  the  Court. — Ingraham,  J. — The  defendants  were 
jointly  engaged  in  the  erection  of  a  building — Whalen  as 
mason  and  builder,  Fenton  as  owner,  and  Baxter  as 
architect  and  superintendent, — a  portion  of  the  west  wall 
of  which  fell  upon  plaintiff's  house,  erected  on  the  adjoin- 
ing lot,  and  caused  damage,  to  recover  which  this  action 
is  brought. 

There  was  evidence  tending  to  show  that  the  material 
used  in  the  construction  of  the  building  was  of  an  inferior 
quality,  and  that  the  building  was  constructed  in  an  im- 
proper and  unsafe  manner,  and  that  in  consequence  of 
the  use  of  such  materials  and  such  imperfect  manner  in 
which  the  building  was  erected,  the  building  fell. 

By  the  agreement  between  Fenton  the  owner,  and 
Whalen,  Fenton  was  to  furnish  the  material  required  for 
the  building,  and  the  materials  used  were  purchased  by 
Baxter  as  agent  for  Fenton. 

That  the  use  of  property  in  such  a  way  as  to  cause  an 
injury  to  property  adjoining,  is  a  private  nuisance,  and 
all  who  join  in  the  erection  or  maintenance  of  such 
nuisance  are  liable  for  aU  injuries  caused  thereby,  is  well 
settled. 

In  Heeg  v,  Licht  (80  N,  F.  579),  a  private  nuisance  is 
defined  to  be  *'  anything  done  to  the  hurt  or  annoyance 
to  the  lands,  tenements  and  hereditaments  of  another. 
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Any  unwarrantable,  unreasonable  or  unlawful  use  by  a 
person  of  his  own  property,  real  or  personal,  to  the  injury 
of  another,  comes  within  this  definition,  and  renders  the 
owner  or  possessor  liable  for  all  damages  arising  from 
such  use."  Building  a  house  in  such  a  way  and  of  such 
poor  material  that  it  falls  and  injures  the  adjoining  prop- 
erty, would,  under  this  rule,  be  a  private  nuisance. 

In  Hay  v.  Cohoes  Co.  (2  N.  Y.  159),  it  appeared  that 
the  defendant,  in  excavating  a  canal  upon  land  of  which 
defendant  was  the  owner,  caused  a  large  quantity  of 
earth  and  rock  to  f aU  upon  plaintiff's  land,  which  caused 
damage,  and  in  holding  it  liable,  the  couri  said,  ' '  a  man 
may  prosecute  such  business  as  he  chooses  upon  his  prem- 
ises, but  he  cannot  erect  a  nuisance  to  the  annoyance  of 
the  adjoining  proprietor,  even  for  the  purpose  of  a  lawful 
trade.  He  may  excavate  a  canal,  but  he  cannot  cast  the 
dirt  and  stones  upon  the  land  of  his  neighbor  either  by 
human  agency  or  the  force  of  gunpowder.  If  ho  cannot 
construct  the  work  without  the  adoption  of  such  means, 
he  must  abandon  that  mode  of  using  his  property,  dr  be 
held  responsible  for  all  damages  resulting  therefrom." 
And  in  Tremain  v.  Cohoes  Co.  (2  N.  Y.  163),  the  court 
held  that  the  evidence  offered  by  the  defendant  to  prove 
that  the  work  was  done  in  the  best  and  most  careful 
manner,  was  irrelevant  and  of  no  consequence. 

The  court  left  it  to  the  jury  to  say  whether  or  not  the 
defendants  built  the  house  as  required  by  the  building 
law,  and  the  jury  by  their  verdict  have  found  that  they 
did  not,  and  that  the  injury  was  caused  by  the  failure  of 
the  defendants  to  so  construct  the  buildings. 

It  is  well  settled  that  the  creator  of  a  nuisance,  or  one 
who  more  remotely,  either  by  negligence  or  design, 
furnishes  the  means  and  facilities  for  the  commission  of 
any  injuiy  to  another  which  could  not  have  been  done 
without  them,  is  equally  responsible  with  the  actual 
wrongdoer  (Anderson  v,  Dickie,  26  How.  105). 

I  am  of  opinion  that  Dunham's  testimony  as  to  finding 
the  mortar  in  the  back- yard  of  the  plaintiff  was  com- 
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petent.  The  facts  he  stated  would  have  permitted  the 
jury  to  find  that  the  mortar  was  picked  from  a  place 
where  it  would  likely  be  dropped  from  the  wall  as  it  fell, 
there  being  no  evidence  that  would  otherwise  account  for 
it  being  in  the  back- yard,  as  the  jury  might  find.  The 
mortar  in  the  state  in  which  it  was  found,  would  enable 
a  jury  by  the  aid  of  witnesses  to  say  what  had  been  its 
constituents  from  the  first.  If  Dunham  said  that  there 
had  been  not  sufficient  lime  in  it  in  the  beginning,  theie 
was  no  uncontrovertible  evidence,  that  even  if  a  great 
deal  had  been  washed  out,  it  was  impossible  for  an  expert 
to  calculate  how  much  there  had  been  at  first. 

The  defendant  Fenton  gave  such  an  account  of  his 
relation  to  Baxter,  that  it,  coupled  with  other  facts  in  the 
case,  shows  that  neither  could  have  been  harmed  by 
pressing  an  inquiry  as  to  whether  they  occupied  the  same 
office. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred;  Truax,  J.,  dissented. 


LAWEENCE  J.  CALLANAN,  et  al..  Respondents,  v. 
GEORGE  F.  GILMAN,  Appellant. 

Side-walk — obstruction  of,  substantiaUy  continitous— public  nuisance. — Spe- 
cial damage — slight  evidence  qfy  will  sustain  injunction  against^  at  suit  of 
private  citizen.  — Order  not  appealable  under  §  1816  CodCy  by  including  in 
notice  of  appeal  from  judgment. 

A  plankway  forming  a  continuous  bridge  across  a  sidewalk  and  totally 
obstructing  it  during  a  greater  part  of  every  business  day,  is  a  public 
nuisance. 

A  private  citizen  may  have  an  injunction  against  such  a  nuisance  on  show- 
ing special  damage. 

But  slight  evidence  of  special  damage  will  uphold  a  judgment  for  an  injunc- 
tion against  such  a  nuisance. 

In  such  a  case/  an  injunction  against  obstructing,  by  any  plankway  or 
bridge,  or  the  like,  extending  across  the  sidewalk  and  elevated  above, 
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and  against  hindering  the  plaintiffs,  their  employees  and  customers  from 

having  free  use  and  passage  along  the  sidewalk  in  front  of  defendant's 

premises,  is  not  too  broad. 
An  order  made  in  an  action  tried  before  a  judge  without  a  jury,  after  the 

filing  of  his  decision,  denying  a  motion,  made  after  such  filing,  to  amend 

the  answer,  does  not  aifect  the  final  judgment,  and  is,  therefore,  not 

appealable  under  §  1316. 
Semble,  the  proposed  amendment  being  to  remedy  a  supposed  defect  in  the 

denials,  and  both  parties  on  the  trial  having,  on  the  trial,  treated  the 

denials  as  sufiicient,  an  amendment  was  unnecessary. 

Before  Sedgwick,  Ch.  J. ,  O'Gorman  and  Ingraham,  J  J. 

Decided  May  18,  1886. 

Appeal    from  judgment  awarding  the  plaintiffs  an 
injunction. 

Plaintiffs'  evidence  as  to  the  special  damages  suffered 
by  them  from  the  nuisance  enjoined,  in  addition  to  that 
referred  to  in  the  opinion  of  Judge  O'Gorman,  was  as 
f ollow^s  :  One  of  the  plaintiffs  testified,  * '  We  think  a  great 
portion  of  our  customers  come  to  our  store  from  Broad- 
way along  the  southerly  side  of  Vesey  street.  I  have  seen 
the  effect  of  this  bridge  on  pedestrians.  The  effect  has 
been  to  stop  them,  and  it  is  my  strong  impression  that  it 
drives  a  good  many  of  them  to  the  other  side  of  the  street. 
It  has  prevented  our  customers  coming  to  the  store. 
Mr.  Hanshaw  "  (whose  evidence  is  referred  to  by  Judge 
O'GrORMAN)  "  and  his  partner.  If  I  thought  it  necessary  I 
could  name  several.  I  have  not  been  able  to  transact  my 
business  with  the  same  convenience  to  myself  and  my 
employees  since  this  obstruction  as  I  did  before.  I  com- 
plained to  Captain  Berghold  of  this  obstruction,  because 
it  was  a  decided  detriment  to  my  business,  and  is  in  my 
opinion,  a  decided  loss  to  all  owners  of  property  on  the 
street,  and  a  detriment  to  the  business  interests  of  the 
street.  The  injury  to  me  was  great.  I  cannot  tell 
whether  my  business  increased  or  decreased  between  July 
9,  1883,  and  August  13,  1883.  There  is  no  question  at  all 
but  that  travel  has  been  diverted  by  the  use  of  this 
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bridge."  Another  of  the  plaintiffs  testified,  '^  The  effect 
of  this  obstruction  on  pedestrians  is  very  bad.  We  have 
had  numerous  complaints  from  our  customers  as  to  its 
being  a  positive  obstruction.  It  is  an  obstiTiction  across 
the  sidewalk,  and  quite  a  number  of  our  customers  come 
down  the  other  side  of  the  street  rather  than  go  over  the 
obstruction.  I  cannot,  at  this  moment,  name  any  cus- 
tomers who  complained  of  this  plank."  There  was  con- 
siderable evidence  to  the  effect  that  travel  was  diverted  by 
reason  of  the  bridge. 

The  original  answer  denied  each  allegation  of  the 
complaint  ''except  those  thereinafter  admitted,  qualified 
or  explained."  After  the  filing  of  the  decision  of  the 
judge,  defendant  moved  to  amend  the  answer  so  as  to 
deny,  in  the  mode  required  by  the  Code,  certain  of  the 
allegations  of  the  complaint,  the  evidence  as  to  which,  on 
both  sides,  had  been  fully  heard  on  the  trial.  The  motion 
was  denied. 

Other  facts  appear  in  the  opinion. 

Abbett  &  Fuller,  attorneys,  and  of  counsel  for  appel- 
lant, on  the  questions  considered  in  the  opinions,  argued  : 
— I.  The  plaintiffs  failed  to  establish  that  defendant  was 
maintaining  a  pubUc  nuisance,  (a)  The  bridge  was  a  tem- 
poraiy  and  partial  obstruction  necessitated  by  business, 
and  was  not  unlawful  in  itself  ;  and,  therefore,  not  a  pub- 
lic nuisance  ( Wood  on  Nuisances,  §  259,  and  cases  cited, 
§  801  ;  People  v.  Cunningham,  1  Den,  524).  There  is  a 
very  substantial  distinction  between  encroachments 
amounting  to  a  purpresture,  and  a  temporary  and  partial 
obstruction  necessitated  by  the  business  of  the  community. 
And  this  distinction  is  well  shown  by  such  cases  as  Knox 
V.  Mayor  (55  Barb,  40-1:);  Trenor  v.  Jackson  UQ.Hotv. 
389);  Ely,  Mayor,  t\  Campbell  (59  How.  Pr.  333);  Law- 
rence V.  Mayor  {2  Barb,  577);  Howard  v,  Bobbins  (1  Lans, 
63);  Alb.  L.  J.  vol.  20,  p.  183.  This  bridge  is  used  by 
authority  of  the  board  of  aldermen  {Corporation  Ord., 
rev.  1880,  p.  138,  §  21  ;  p.  223,  §  285).     The  legislatiu-e  has 
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conferred  upon  the  city  government  the  power  to  decide 
what  is  a  reasonable  and  proper  use  of  the  streets.  Acts 
may  be  authorized  by  such  government  which,  without 
its  authority,  might  be  prohibited.  This  is  required  by 
public  necessity.  Thus,  it  is  well  settled  that  ''  the  legis- 
lative authority  is  competent  to  declare  the  uses  to  which 
highways  may  be  appropriated,  and  to  impart  to  municipal 
corporations  both  permissive  and  restraining  powers  over 
the  subject  matter.  If  neither  the  constitution  nor  the 
laws  have  been  transcended  in  a  given  case,  no  individual 
can  sustain  a  suit  against  a  party  exercising  a  right  by 
competent  authority.  The  aid  of  an  injunction  cannot  be 
invoked  to  prevent,  nor  will  an  action  he  to  redress,  con- 
sequential injuries  necessarily  resulting  from  the  lawful 
exercise  of  a  right  gi*anted  by  the  sovereign  power  of  a 
state,  or  conferred  by  competent  municipal  authority" 
(WiUiams  v.  N.  Y.  Central  E.  R.  Co.,  18  Barh.  232).  The 
reversal  of  this  case  upon  appeal  (16  iV.  Y.  Ill),  was  upon 
the  ground  that  no  lawful  right  had  been  given,  and  that 
equity  might  be  invoked  to  prevent  a  multipUcity  of  suits. 
Broad  as  are  the  powers  of  courts  of  equity,  they  cannot 
interfere  with  the  fair  exercise  of  discretion  lawfully  given 
to  the  city  government  (Leigh  v.  Westervelt,  2  Duer^  61S  ; 
High  Injunctions,  §  767  [2 ed.],  and  cases  cited;  People 
ex  reL  Murphy  v.  Kelley,  76  N.  F.  475).  A  public  nui- 
sance must  be  occasioned  by  acts  done  in  violation  of  law. 
A  work  which  is  authorized  by  law  cannot  be  a  nuisance 
(Hinchman  v.  Paterson  Horse  R.  R.  Co.,  17  N.  J,  Eq,  77  ; 
Bordentown  &.S.  Amboy  Turnpike  Co.  v.  Camden  & 
Amboy  R.  R.  Co.,  2  Harr.  314  ;  Davis  t;.  Mayor,  14:  K  F. 
506  ;  Wood  on  Nuisances^  §§  746,  750,  and  cases  cited  ; 
also  §  753  ;  Hatch  v.  Vermont  Central  R.  R.  Co.,  25  Vt. 
67).  The  Penal  Code  (§  3S5,  subd.  3),  preserves  this  dis- 
tinction. The  argument  of  the  plaintiffs  and  opinion  of 
the  judge  at  special  term  are  based  upon  a  conception  of 
the  purposes  and  uses  of  streets  in  this  city,  which,  we 
resi)ectfully  submit,  is  erroneous.  It  is  a  well  known 
fact,  and  one  shown  by  the  evidence  in  this  case,  that  this 
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city  is  built  in  a  rather  unscientific  way,  and  the  streets  are 
not  mere  passage  ways,  but  may  more  fitly  be  called  the 
arteries,  through  which  the  trade  and  travel,  which  are  the 
blood  of  commercial  cities,  are  designed  to  flow.  Proposi- 
tions, which  were  true  generations  ago,  when  applied  to 
a  provincial  city  of  England,  are  not  true  now  of  New 
York  city  with  its  large  population,  cramped  by  the  form 
of  the  wedge  on  which  it  is  built.  The  streets  have  been 
laid  out  and  may  be  used  for  all  the  purposes  of  communi- 
cation, loading  and  receiving  goods,  and  the  necessary 
transaction  of  the  immense  business  of  a  great  mercantile 
centre.  They  are  not  solely  to  walk  over,  and  the  rights 
of  pedestrians  to  the  sidewalk  are  not  so  absolute  but 
that  they  must  give  way  to  public  necessity  or  convenience, 
especially  when  there  is  provided  a  convenient  and  proper 
passageway  over  the  adjoining  vault  lights,  which  are 
very  sUghtly  elevated  and  five  feet  wide.  How  much  less 
incovenience  than  if  the  defendant  backed  his  cart  across 
the  walk,  as  he  might  properly  do.  In  Matthews  r.  Kel- 
sey  (58  3Ie.  56),  this  question  is  discussed,  and  it  is  there 
held,  that  for  the  purpose  of  unloading  a  car  of  flour,  a 
merchant  whose  store  is  on  the  street  may  use  skids  tem- 
porarily elevated  above  the  gi'ound,  and  extending  from 
the  car  door  fifty  feet  from  the  store,  provided  there  is 
ample  room  between  the  car  and  the  opposite  side  of  the 
street  to  accommodate  the  travel  of  the  street. 

II.  But  even  if  the  plank  did  constitute  a  public  nui- 
sance, the  plaintiffs  did  not  sufi^er  special  damage  from  its 
maintenance.  "No  person  can  maintain  an  action  for 
damages  from  a  common  nuisance  where  the  injury  and 
damages  are  common  to  all "  {Wood  on  Nuisances^  §  618  ; 
1  Cokeys  Inst.  56,  note'  a).  Mere  obstruction  is  not  suffi- 
cient (W'^oorf  on  Nuisances,  §  632;  Baxter  v.  Winooski 
Turnpike  Co.,  22  Vt.  114;  Hutchinson  v.  Railroad  Co., 
28  lb.  142  ;  Iveson  v.  Moore,  Ld.  Baym.  486  ;  Rose  v. 
Miles,  4  M.  &  S.  101  ;  Greasley  v.  CodUng,  2  Bing.  263). 
The  damage  ' '  must  be  of  a  different  character,  special  and 
apart  from  that  which  the  pubUc  in  general  sustain,  and 


CALL  AN  AN  i^.  OILMAN.  117 

Appellant's  pointR. 

not  such  as  is  common  to  every  person  who  exercises  the 
right  that  is  injured."  *'It  is  not  enough  that  he  has 
sustained  more  damage  "  {Wood  on  Nuisances,  §  611),  and 
cases  cited ;  Pierce  v.  Dart,  7  Cow.  609  ;  Doohttle  r.  Super- 
visors of  Broome  Co.,  18  N.  Y.  155  ;  McCowan  v.  White- 
sides,  31  Ind. ;  2  Alb.  L.  J.  32).  It  will  not  suffice  that 
the  pei'son  complaining  merely  showed  a  violation  of  his 
rights.  He  must  show  such  a  violation  as  is  or  will  be 
attended  by  serious  damage  (Bigelow  r.  Hartford  Bridge 
Co.,  14  Conn.  565  ;  Pen.  Code,  ^  385,  386),  The  proper 
measure  of  damages  (for  maintaining  a  nuisance)  is  the 
difference  between  the  rental  value,  free  from  the  effects 
of  the  nuisance  for  which  damages  were  claimed  and  sub- 
ject to  it  (Jutte  V.  Hughes,  67  N.  Y.  271 ;  Francis  v. 
Schoellkopf,  53  26.  152 ;  Knox  v.  Mayor,  &c.,  55  Barb. 
404).  The  plaintiffs  themselves  testify  that  there  has 
been  no  decrease  of  rental,  or  in  the  value  of  property  in 
the  neighborhood.  Not  one  witness  gives  the  faintest 
intimation  of  a  contrary  opinion.  Evidence  of  special 
damages,  other  than  these,  was  inadmissible,  and  proper 
exception  was  duly  taken  by  defendant  at  the  trial.  This 
evidence  should  have  been  excluded,  and  plaintiffs'  case  is 
then  bare  of  any  evidence  of  special  damage  {Bliss^  Code, 
293,  notes  /,  m,  n,  p,  r  and  t ;  Green  v.  N.  Y.  C.  &  H.  R. 
E.,  12  Abb.  N.  S.  124 ;  HaUock  v.  Miller,  2  Barb.  630  ; 
Tobias  v.  Harland,  4  Wend.  537  ;  Havemeyer  v.  Fuller, 
60  Hmv.  Pr.  322  ;  Bergman  v.  Jones,  94  N.  Y.  51).  Even 
with  this  evidence,  however,  the  only  proof  of  loss  is  the 
temporary  loss  of  one  customer,  who  has  returned  and 
still  trades  with  plaintiffs.  That  customer  bought  goods 
also  of  other  grocers  while  the  injunction  was  in  force, 
and  plaintiffs  fail  to  show  any  difference  in  amount  of 
business  by  reason  of  the  alleged  obstruction. 

m.  The  court  could  not,  in  this  action,  grant  the 
reUef  prayed  for  and  set  forth  in  the  judgment,  (a.)  If  a 
private  action  could  be  maintained,  it  should  have  been 
an  action  of  nuisance,  not  a  suit  for  injunction.  The  leg- 
islature has  provided  a  complete  remedy  by  the  action  of 
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a  nuisance  (§§  1660-1663,  Code  of  Civ.  Proc.)]  and  there- 
fore a  court  of  equity  should  refuse  to  entertain  an  action 
to  enjoin  and  abate  such  a  nuisance  (Remington  v.  Foster, 
42  Wis.  60S).     (6.)  Again,  ''  If  the  injuiy  is  trifling,  ^d 
the  nuisance  temporary,  and  the  party  has  an  adequate 
i^medy  at  law,  the  courts  will  sometimes  refuse  to  inter- 
fere, when  the  inconvenience  and  damage  resulting  to  the 
defendant  will  be  greater  by  its  interference  than  the 
injury  to  the  plaintiff  will  be  if  the  remedy  is  denied 
( Wood  on  Nuisances,  §  799,  and  cases  cited).     Under  the 
principles  of  the  following  authorities,  the  action  is  not 
sustainable  (Parker  v.  Winnepiseoggee  L.  C.  &  W.  Co.,  2 
Black,  545  ;  HamUton  v.  N.  Y.  &  Harlem  E.  R  Co.,  9 
Paige  Ch.  173  ;  Bliss'  Code  [2  ed.]  543,  §  629,  notes  n,  o,  p, 
q,  r,  s;  Wood  on  Nuisances,  817,  note  §§  778,  780,  785  ; 
Child  V.  Douglas,  5  D.  M.  &  Q.  741  ;  Story's  Equity  [12 
ed.]  §  924,  and  cases  cited  ;  High  on- Injunctions  [2d  ed.], 
§  844,  and  §§  761-763  and  cases  cited  ;  Higbee  v.  Camden 
&  Amboy  E.  E.  Co.,  20  N.  J.  435).    Unless  the  equities 
'  are  clearly  estabhshed,  a  court  of  equity  should  not  inter- 
fere until  after  a  trial  and  verdict  by  the  jury.    Whether 
a  particular  use  is  an  unreasonable  use  and  a  nuisance,  is 
a  question  of  fact  to  be  judged  of  from  the  circumstances 
of  each  case  by  the  jury  {Wood  on  Nuisances,  %  251 ; 
'Wetmore  v.  Tracy,  14  Weyid.  250  ;  Com.  v.  King,  13  Mete. 
\_Mass.']  115  ;  Harlow  v.  State,   1  Iowa,  439  ;  Angel  on 
Highways,  206  ;  Ladie  v.  Arnold,  1  Salk.  168  ;  Harrower 
V.  Eitson,  37  Barh.  301  ;   1  Hawk.  P.   C.  76,   §§  48-60 ; 
James  v.  Hay  ward,  Cro.  Car.  184  ;  Eogers  v.  Eogers,  14 
Wend.  131).     Thus,  the  Code  provides  that  actions  for  a 
nuisance  shall  be  tried  by  a  jury  {Code  Civ.  Proc.  §  968  ; 
Hudson  V.  Caryl,  44  N.  Y.  553).     Equity  w^ill  refuse  to 
interfere  where  a  summary  remedy  is  provided  for  abate- 
ment by  municipal  authorities  of  all  nuisances  (Powell  v. 
Foster,  59  Ga.  790). 

IV.  The  motion  to  amend  the  answer  nunc  pro  tunc 
should  have  been  granted  (§  723  Code  Civ.  Proc ;  Louns- 
bury  V.  Purdy,  18  N.  F.  515  ;  Burley,  Eecr.  v.  Grerman 
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American  Bank,  111  U.  S.  B.  216  ;  Hatch  v.  Central 
National  Bank,  78  N.  Y.  487).  The  object  of  the  provis- 
ion is  that  the  pleadings  may,  by  such  amendment,  show 
the  questions  that  were  actually  htigated.  And  the 
amendment  accomplishes  in  form  what  the  appellate  court 
will  do  even  without  such  formal  correction  (McKenzie  v. 
Ward,  58  JV:  F.  541  ;  Tisdale  v,  Morgan,  7  Hun,  585). 

V.  The  order  may  be  reviewed  on  this  appeal  (g§  1301- 
1316,  Code  Civ.  Proc.) 

Edwin  M,  Wight,  attorney,  and  of  counsel  for  respon- 
dents, ai'gued  : — I.  The  law  of  this  case  was  well  stated 
by  the  trial  judge  in  his  opinion,  in  which  he  cited  :  Luce 
x\  Alexander,  49  Sup.  Ct.  202  ;  Clark  v.  Dillon,  4  N.  Y. 
Cii\  Pro.  245 ;  Davis  v.  The  Mayor,  &c.,  14  N.  Y.  506  ; 
Tremor  v.  Jackson,  15  Abb.  N.  S.  115  ;  Ely  v.  Campbell, 
50  How.  333  ;  People  v.  Mayor,  59  lb.  277  ;  People  v. 
Mayor,  Daily  Reg.  April  23,  1884 ;  Metropolitan  Tel.  Co. 
V.  Colwell  Lead  Co.,  Daily  Reg.  Aug.  13,  18S4.  In  addi- 
tion to  those  cases,  see  also  Hart  v.  Mayor,  9  Wend.  571  ;^ 
People  V.  Cunningham,  1  Den.  524 ;  Knox  t\  Mayor,  55 
Barb.  405  ;  People  v.  Kerr,  27  N.  Y.  188  ;  Moore  v.  Jack- 
son, 2  Abb.  N.  C.  211  ;  Greene  v.  N.  Y.  C.  &  H.  R.  K.,  12 
lb.  124 ;  Com.  v.  Passmore,  1  Serg.  &  R.  219  ;  Rex  v. 
Jones,  3  Camp.  230  ;  Wood  on  Nuisances,  ch.  25  ;  Tuttle 
V.  Brush,  &c.  Cq.,  50  Super.  Ct.  464  ;  Hallock  v.  Bar- 
anski.  Daily  Reg.  Aug.  9,  1884  ;  Tiffany  v.  U.  S.  lUu- 
minating  Co.,  Daily  Reg.  April  9,  1S84. 

II.  Any  person  injuriously  affected  by  a  public 
nuisance  may  maintain  an  action  to  restrain  it  (Knox  r. 
Mayor,  55  Barb.  405). 

III.  The  bridge  in  question  constitutes  a  nuisance, 
public  and  private  {Wood  on  Nuisances,  §  259).  It  is 
doubtful  if  equity  will  sanction  in  a  great  pubUc  thorough- 
fare, the  carrying  on  of  a  business  differing  wholly  in 
character  from  its  immediate  surroundings,  so  as  to 
greatly  inconvenience  such  surroundings,  even  when  the 
business  is  conducted  with  the  most  scrupulous  regard  for 
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the  rights  of  others  consistent  with  such  business  (Heeg 
V.  licht,  80  N,  Y.  579,  and  cases  cited) ;  but,  when,  as  in 
this  case,  defendant  brings  into  a  retail  business  street  a 
depot  of  distribution  for  about  130  stores  in  various 
parts  of  the  countr}',  requiring,  by  its  very  natru:e,  much 
moving  of  goods  to  and  from  wagons  in  the  street,  and, 
instead  of  doing  that  business  in  a  way  to  obstruct  the 
sidewalk  as  httle  as  possible,  bridges  the  same,  necessarily 
obstructing  it  entirely,  and  maintains  such  bridge,  as  in 
this  case,  he  is  without  any  shadow  of  excuse,  and  the 
com't  will  restrain  the  maintenance  of  such  a  structure. 

IV.  The  motion  to  dismiss  the  appeal  from  the  order- 
denying  the  motion  to  amend  the  answer  should  be 
granted  under  the  provisions  of  section  1316,  limiting  the 
class  of  orders  which  are  brought  up  for  review  by  an 
appeal  from  a  final  judgment.  They  must  "necessarily 
affect  the  final  judgment "  (Hunt  v.  Chapman,  02  X.  Y. 
333  ;  Thurber  t\  H.  B.  M.  &  F.  R.  R.  Co.,  60  i6.  326). 

By  the  Court. — Ingraham,  J. — The  court  below 
found,  as  matter  of  fact,  that  plaintiff"  Callanan  is  the 
owner,  and  that  the  plaintiffs  as  copartners  are  the  lessees 
of  the  premises  No.  41  Vesey  street,  and  that  plaintiffs 
and  their  predecessors  in  business  have  carried  on  business 
as  wholesale  and  retail  grocers,  at  such  place,  for  upwards 
of  forty  years ;'  that  defendant  has  constructed  and 
maintained,  during  a  considerable  portion  of  the  business 
hours  of  each  day,  in  front  of  the  building  occupied  by 
him,  Nos.  35  and  37  Vesey  street,  a  plankway  or  bridge, 
one  end  resting  on  the  stoop  of  the  building  occupied  by 
defendant,  and  the  other  end  resting  on  a  wooden  horse 
or  rest  in  the  roadway  of  Vesey  street,  thus  forming  a 
continuous  bridge  from  said  stoop  to  the  roadway  of  the 
street,  over  and  across  the  sidewalk ;  that  said  bridge 
forms  an  obstruction  to  the  sidewalk  of  said  Vesey 
street,  during  a  gieater  part  of  every  business  day  ;  that 
said  obstruction  is  a  special  injury  and  damage  to  the 
plaintiffs,  and  that  they  have  lost  custom  by  reason  of  its 
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maintenance ;  that  the  injury  to  the  plaintiffs  caused 
thereby  is  great  and  cannot  be  adequately  compensated 
for  in  money,  and  is  incapable  of  exact  measurement  in 
damfi^es,  and  that  plaintiffs  have  no  adequate  remedy  at 
law  therefor  ;  and  as  conclusion  of  law,  that  plaintiffs  are 
entitled  to  an  injunction  enjoining  the  defendant  from 
obstructing  the  sidewalk  by  such  plankway  or  bridge. 

Th3  evidence  of  the  special  damage  is  shght,  but  after 
a  careful  examination  of  the  case,  we  think  there  is  suffi- 
cient to  sustain  the  findings. 

In  Milhau  v.  Sharp  (27  N,  Y.  625),  the  court  of  appeals 
said  :  ^*  It  is  insisted  by  defendants'  counsel  that  the  find- 
ings of  the  judge  at  special  term  show  that  the  injtuy 
complained  of  was  a  pubUc  and  not  a  private  nuisance, 
and  that  consequently  a  private  action  to  prevent  or 
restrain  it  could  not  be  maintained.  It  is  not  an  avail- 
able objection,  to  actions  of  this  nature,  that  the  wrong 
complained  of  constitutes  a  pubUc  nuisance,  provided  the 
plaintiffs  are  subjected  by  it  to  any  special  injury  not 
common  to  the  pubUc  or  to  large  classes  of  people,"  and 
cites  with  approval  from  2  Story^s  Equityy  §  925  : 
"  There  must  be  such  an  injury  as  from  its  nature  is  not 
susceptible  of  bein^  adequately  compensated  by  damages 
at  law,  or  such  as  from  its  continuance  or  permanent 
mischief,  must  occasion  a  constantly  recurring  grievance 
which  cannot  be  otherwise  prevented  but  by  injunction." 

Under  this  rule,  the  judgment  was  the  necessary 
result  of  the  findings  of  fact,  and  as  the  findings  of  fact 
cannot  be  disturbed,  the  plaintiff  was  entitled  to  the  judg- 
ment, and  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

The  defendant  also  seeks  to  review  an  order  of  the 
special  term  made  on  the  15th  day  of  October,  1884,  deny- 
ing the  motion  of  the  defendant  to  amend  the  answer. 
The  motion  was  made  and  the  order  sought  to  be  re- 
viewed was  entered  after  the  decision  of  the  judge,  before 
whom  the  action  was  tried,  was  filed.     No  separate  appeal 
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to  the  general  term  from  this  order  is  taken,  and  the 
order  was  not  one  which  can  be  reviewed  under  section 
1316  of  the  Code,  on  the  appeal  taken  from  a  final  judg- 
ment. The  motion  was  one  addressed  to  the  discretion  of 
the  court,  and  did  not  affect  the  final  judgment. 

We  think,  however,  that  the  motion  was  unnecessary. 
On  the  trial  of  the  action,  it  was  not  claimed  by  plaintiffs 
that  the  denial  in  the  answer  was  insufficient.  The  plaint- 
iffs undertook  the  burden  of  proving  the  obstruction  in  the 
street  and  the  special  damage.  The  court  received  the 
evidence  offered  by  the  defendant  to  overcome  plaintiffs' 
evidence  to  sustain  such  allegations. 

Under  such  circumstances,  we  think  that  neither  of 
the  pai-ties  could  claim  that  the  answer  was  insufficient, 
but  as  before  stated,  the  order  is  not  before  us  for  review. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 

O'GoRMAN,  J.— [Dissenting.] — This  is  an  appeal  from  a 
judgment  restraining  the  defendant  from  obstructing  the 
southerly  side  of  Vesey  street  in  front  of  his  premises 
(Nos.  35  and  37),  by  any  plankway  or  bridge,  or  other 
like  obstruction,  elevated  above  the  sidewalk  and  reaching 
from  said  premises  or  from  the  stoop  in  front  thereof  to 
the  roadway,  or  from  hindering  the  plaintiffs  or  their 
employees  and  customers  from  having  free  use  and  pas- 
sage along  the  sidewalk  in  front  of  defendant's  said 
premises. 

The  action  was  tried  at  special  term,  without  a  jury. 
The  plaintiffs,  in  theh^  complaint,  did  not  ask  any  judg- 
ment or  reUef,  by  way  of  damages,  but  only  for  an  in- 
junction. 

They  alleged  that  the  obstruction  complained  of  was  a 
public  nuisance,  but  of  special  injury  to  the  plaintiffs  and 
their  business  ;  that  the  injury  was  gi'eat  and  irreparable, 
incapable  of  exact  measurement  in  damages,  and  could 
not  be  adequately  compensated  in  money,  and  that  actions 
for  each  renewal  of  the  nuisance  would  cause  a  multiplic- 
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ity  of  litigation.  No  evidence  was  given  on  the  part  of 
the  plaintiffs,  from  which  any  adequate  or  reasonable 
measure  of  damages  could  be  ascertained,  or  which  would 
have  warranted  a  verdict  for  more  than  nominal  damagt^s, 
if  the  action  had  been  brought  to  recover  damages. 

The  material  facts,  as  they  appeared  in  evidence,  are 
these  :  The  plaintiffs,  before  December,  1882,  and  at  the 
time  of  bringing  this  action,  occupied  premises  on  the 
south  side  of  Vesey  street,  and  used  them  in  their  business 
of  wholesale  and  i-etail  grocers.  Their  premises  were  one 
hundred  and  twenty-five  feet  west  of  the  corner  of  Church 
street  and  Vesey  street.  The  defendant  also  occupied 
premises  on  the  south  side  of  Vesey  street,  and  used  them 
in  the  same  business  of  wholesale  and  retail  grocer.  His 
premises  were  on  the  comer  of  Chm*ch  street,  and  had  a 
frontage  on  Church  street,  as  well  as  a  frontage  on  Vesey 
street,  and  were  to  the  east  of  the  premises  of  the  plaint- 
iffs. About  December  1882,  the  defendant  commenced 
to  use,  in  loading  and  unloading  his  goods,  a  plank  skid 
or  bridge,  about  three  feet  wide,  starting  from  about 
eighteen  inches  inside  his  stoop  line,  and  extending  thence 
over  the  sidewalk  to  a  wooden  horse  or  rest  (such  as 
masons  use),at  the  curb,  where  it  rested  neai-  the  end  of 
his  trucks.  This  skid  was  about  twelve  inches  above  the 
sidewalk  at  the  stoop  line,  and  about  two  feet  six  inches 
at  the  curb.  On  the  stoop  in  front  of  defendant's  prem- 
ises, between  the  point  where  the  skid  rested  and  the 
house  front,  there  was  left  a  space,  which  might  be  used 
by  pedestrians,  of  about  five  feet.  This  bridge  was  used 
by  the  defendant  continuously  during  the  greater  part  of 
every  business  day,  and  there  is  evidence  to  sustain  the 
finding  of  the  trial  judge,  that  there  was  no  necessity  for 
such  use  of  the  bridge  by  the  defendant.  On  this  subject 
there  was  considerable  conflict  of  testimony.  There  was 
enough  of  evidence,  however,  to  sustain  the  conclusion 
that  this  continuous  use  of  this  bridge  by  the  defendant 
seriously  impeded  pedestrians  in  passing  to  and  fro  along 
this  street,  and,  for  a  considerable  period  in  each  business 
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day,  obstructed  the  sidewalk  and  created  a  public  nui- 
sance, for  abatement  of  which,  action  would  lie  on  behalf 
of  the  people  of  this  state. 

In  Green  v.  R.  R.  (12  Abb.  iV.  C.  143),  the  learned  trial 
judge  says  :  "  It  is  well  settled  law  that  the  conduct  of 
any  business,  intrinsically  lawful,  may  give  rise  to  a  cause 
of  action,  if,  under  all  the  circumstances,  it  occasions  an 
unreasonable  encroachment  on  the  public  highway.  Thus, 
in  Rex  v.  Jones  (3  Camp.  230),  Lord  Ellenborough  said, 
^  A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but  this 
must  be  done  with  promptness.  The  defendant  is  not  to 
eke  out  the  inconvenience  of  his  own  premises  by  taking 
the  public  highway  into  his  timber  yard ;  and  if  the  street 
be  too  naiTOw  he  must  move  to  a  more  commodious  situ- 
ation for  caiTying  on  his  business.'  In  the  King  v.  Rus- 
sel  (6  Edsty  426),  it  was  held  that  if  the  nature  of  the 
defendant's  business  were  such  as  to  require  the  loading 
and  unloading  of  so  many  more  wagons  than  could  be 
done  conveniently  within  his  own  private  premises,  he 
must  either  enlarge  his  premises  or  move  his  business  to 
a  more  convenient  spot  ;  that  the  primary  object  of  the 
street  was  for  free  passage  of  the  public,  and  anything 
which  impeded  that  free  passage  was  a  nuisance.  And  in 
Moore  v.  Jackson  (2  Abb.  N.  C.  211),  it  was  held  that  a 
systematic  and  continued  encroachment  on  a  highway, 
though  for  the  purpose  of  carrying  on  a  lawful  business, 
is  unjustifiable.^'  The  public  are  entitled  to  an  unob- 
structed passage  upon  the  streets,  including  the  sidewalks 
of  the  city  (Chfford  v.  Dam,  81  N.  Y.  52).  The  law  of 
the  pubUc  street  is  motion.  A  mere  temporary  occupation 
of  a  part  of  a  highway,  however,  by  pei'sons  engaged  in 
receiving  or  dehvering  goods  from  stores  or  the  like,  is 
allowed  from  the  necessity  of  the  case,  but  a  systematic 
and  continued  encroachment  on  a  highway,  though  for 
the  piurpose  of  carrying  on  a  lawful  business,  is  unjustifi* 
able  (Moore  v.  Jackson,  2  Abb.  N.  C.  211,  214).  A  tem- 
porary and  necessary  use,  such  as  the  delivery  of  barrels 
from  wagons  on  skids  across  a  sidewalk,  is  permissible,  if 
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suflScient  space  is  left  on  the  other  side  of  the  ix>adway 
(Matthews  v.  Kelsey,  68  Maine,  56).  The  public  nuisance, 
therefore,  in  the  case  at  bar,  does  not  arise  from  an 
obstruction  to  the  sidewalk  by  reason  of  its  use  for  an 
unlawful  purpose,  but  by  reason  of  its  excessive,  contin- 
uous and  unnecessary  use  for  a  lawful  purpose. 

So  much  as  to  the  relations  and  rights  of  the  public  at 
large,  as  against  obstructions,  and  in  the  abatement 
thereof. 

This  action,  however,  is  not  brought  on  behalf  of  the 
pubUc  for  the  abatement  of  a  public  nuisance,  or  even  on 
behalf  of  ntunerous  property  owners,  or  business  interests 
in  Vesey  street,  but  only  by  the  plaintiffs  as  private 
individuals,  on  their  own  behalf,  and  because  of  a  special 
injury  and  damage  to  them,  different  from  the  damage 
inflicted  on  the  public,  and  as  to  which  special  damage 
the  public  have  no  interest  or  concern. 

The  trial  judge  has  f  oimd  that  the  plaintiffs  have  lost 
custom  by  reason  of  the  maintenance  of  this  bridge  by  the 
defendant.  The  evidence — ^and  the  only  specific  evidence 
on  that  subject — is  that  given  by  a  witness,  who  stated 
that  he  was  the  publisher  of  a  newspaper — had  an  office  at 
30  Vesey  street,  at  comer  of  Church  street,  for  nearly  three 
years — he  generally  bought  his  groceries  down  town, 
mostly  at  plaintiffs'  and  Bennet's,  also  at  Stiner's,  and  per- 
haps at  other  places, — quite  a  number  of  times,,  he  found 
the  street  blocked  up  with  this  bridge,  and  it  caused  him 
to  go  to  the  other  side  of  the  street — he  did  not  care  to  go 
into  the  street  when  it  was  muddy — ^bought  probably  four- 
fifths  of  his  groceries  from  plaintiffs — does  not  think  he 
bought  quite  that  proportion  now.  There  is  no  evidence, 
on  the  part  of  the  plaintiffs,  of  the  quantity  or  value  of 
the  groceries  which  the  witness  had  teen  in  the  habit  of 
buying  from  them,  before  the  use  of  this  skid  by  the 
defendant,  or  the  extent  of  the  decrease  in  amount  or 
value  of  his  purchases  afterwards,  or  any  evidence  what- 
ever of  any  specific  loss,  on  which  any  but  nominal  dam- 
ages could  be  awarded.     There  was  no  attempt  to  prove 
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dimiaution  of  the  rental  value  of  plaintiffs'  premises,  which 
was  a  measure  of  damages  adopted  in  Francis  v.  Schoell- 
kopf  (53  N.  F.  154);  Green  v.  R.  E.  {supray  146).  Thus, 
the  question  of  damages  which  plaintiffs  have  heretofore 
incurred,  has  been  left  wholly  speculative,  and  there  is  no 
evidence  that  any  injury  coiild  be  reasonably  anticipated 
or  feared  by  the  plaintiffs,  by  reason  of  the  continuance 
of  the  use  of  this  skid  by  the  defendant,  other  or  greater 
than  that  to  which  plaintiffs  had  been  theretofore  sub- 
jected. 

As  has  been  before  stated,  the  alleged  nuisance  here 
complained  of,  does  not  arise  from  any  trespass  on,  or 
abuse  of  the  sidewalk  for  any  purpose,  in  itself  noxious 
or  unlawful,  but  from  an  unnecessary,  continuous,  and 
excessively  prolonged  use  of  the  sidewalk  for  a  purpose, 
in  itself  legitimate  and  proper.  In  such  cases,  courts  of 
equity  have  been  slow  to  interfere  and  reluctant  to  apply 
the  remedy  of  injunction.  It  was  said  by  an  eminent 
judge,  ^*  that  no  instance  could  be  foimd  of  the  interposi- 
tion by  injunction  where  the  nuisance  could  be  regaided 
as  only  eventual  and  contingent "  (2  Story  Eq.  J.  §  924 
and  note).  *'  A  court,"  says  Agnew,  J.,  in  Huckinstine's 
Appeal  (70  Penn.  81,  102),  *' whose  arm  may  fall  with 
crushing  force  on  the  every-day  business  of  men,  destroy- 
ing lawful  means  of  support,  cannot  approach  such  cases 
with  too  much  caution."  Indeed,  there  cannot  be  a  juris- 
diction exercised  by  a  court  of  equity,  demanding  more 
delicacy  in  its  use. 

It  is  clear,  that  unless  plaintiffs  have  proved  some 
special,  substantial,  and  appreciable  damage,  other  than 
that  sustained  by  the  people  at  large,  they  are  not  entitled 
to  an  injunction.  And  I  am  unable  to  see  why  there 
should  have  been  any  difficulty  in  proving  the  damages, 
if  any  there  were,  which  have  been  inflicted  on  the  plaint- 
iffs. There  is  no  foundation  for  an  injunction  on  the 
ground  that  any  injury  other  or  greater  than  what  has 
occurred  in  the  past,  would  occur  in  the  future,  or  any 
injury  that  could  be  in  its  nature  irreparable,  that  is 


CALLANAN  «.  OILMAN.  127 


DissentiDg  opinion  of  0*Gorman,  J. 


to  say,  irreparable,  not  because  it  would  be  so  small 
that  it  could  not  be  estimated,  but  because  it  was  likely 
to  be  so  great,  that  it  would  be  incapable  of  compensation 
in  damages. 

Entertaining  these  views,  I  am  not  satisfied  that  the 
plaintiffs  have  proved  facts,  entitling  them  to  the  exercise 
of  the  extraordinary  powers  of  a  court  of  equity  in  their 
behalf.  If  the  spedal  injury  which  they  complain  of,  be 
not  susceptible  of  exact  measurement  in  damages,  it  is 
not  easy  to  avoid  the  suspicion  that  it  was  an  injury  too 
inconsiderable,  and  insignificant  to  warrant  any  serious 
apprehension  of  its  recurrence  in  the  future,  or  any  claim 
on  this  court  for  protection  against  it.  In  cases  of  this 
kind,  the  doubt  will  naturally  suggest  itself,  whether  the 
court  in  consenting  to  protect  the  plaintiffs  from  an  un- 
certain and  exaggerated  danger,  may  not  be  the  means  of 
inflicting  on  the  defendant  a  real  and  substantial  injury. 

There  is  still  another  objection  to  the  scope  and  form 
of  the  judgment,  which  is,  I  think  important.  The  in  juiy 
done  to  the  plaintiffs,  if  any,  arises  not  from  the  use  of 
the  bridge  by  the  defendant,  because  the  use,  within 
proper  limits  as  to  time,  and  for  a  proper  purpose,  would 
have  been  imobjectionable.  The  bridge  became  objec- 
tionable, from  its  abuse,  by  keeping  it  up  continuously 
and  for  periods  of  time  too  protracted,  and  when  its  use 
was  not  necessary  to  the  defendant's  business.  The  judg- 
ment rendered  made  no  distinction  in  this  regard,  but 
restrained  the  defendant  absolutely,  and  without  any  limit 
as  to  the  time  or  occasion. 

This  was,  I  think,  a  judgment  larger  in  its  scope; and 
operation,  than  the  plaintiffs  were  entitled  to,  in  any 
aspect  of  this  case,  and  would  have  the  effect  of  restrain- 
ing the  defendant,  not  only  from  the  unnecessary,  con- 
tinuous, and  unlawful  use  of  this  bridge,  but  from  the 
occasional  and  proper  use  of  it,  as  a  necessary  means  of 
carrying  on  his  business,  not  in  itself  unlawful,  and 
against  which,  neither  the  public,  nor  the  plaintiffs  could 
have  any  legitimate  cause  of  complaint. 
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For  these  reasons,  I  am  of  the  opinion  that  the  judg- 
ment should  be  reversed,  with  costs,  and  that  a  new  trial 
be  ordered. 


THE  AMERICAN  TELEGRAPH  &  CABLE  CO., 
Respondent,  v.  HENRY  DAY,  Impleaded,  Appel- 
lant, AND  BYRON  G.  De  WOLI^  and  S.  H.  SWAN, 
Respondents,  et  al. 

Action  of  interpleader,  or  in  that  nature.— Bill  of  peace, — Multiplicity  of 
actions. — Stock  certificate^  acceptance  of  surrender y  and  issue  of  new  on 
forged  powers — injunction  as  to. 

Where  the  perplexity  and  danger  upon  which  the  plaintiff  founds  his  action 
of  interpleader,  or  one  in  that  nature,  arises  out  of  an  act  done  volun- 
tarily and  advisedly  by  him,  it  does  not  arise  without  his  fault,  and  the 
action  will  not  lie. 

One  charged  with  a  tort  in  the  conversion  of  property  cannot  interplead 
the  party  making  the  charge  with  others  claiming  adversely  to  him, 
under  whom  the  party  charged  acted. 

Multiplicity  of  actions  will  not,  of  itself,  constitute  an  equity  on  which  to 
found  an  equitable  action.  The  anticipated  issues  between  the  plaintiff 
in  the  equity  action  and  the  various  defendants  thereto  must  be  ad  idem. 

The  plaintiff  accepted  the  surrender  of  certain  certificates  of  its  stock,  and 
issued  new  ones  upon  alleged  forged  powers  of  attorney,  and  the  owner 
of  the  surrendered  certificates  brought  an  action  against  it,  praying  that 
the  surrendered  certificates  or  others  of  the  same  form  and  tenor  be  deliv- 
ered to  him,  and  all  dividends  earned  be  paid  to  him,  and  that  he  be 
adjudged  the  owner  of  the  shares  represented  by  the  surrendered  certifi- 
cates, and  that  the  company  be  adjudged  to  recognize  him  as  such  owner; 
thereupon,  the  plaintiff  commenced  an  action  against  him,  and  the  persons 
who  procured,  and  those  who  then  held  certificates  for  the  stock  which 
had  been  before  represented  by  the  surrendered  certificates,  praying, 
among  other  things,  for  an  injunction  against  such  owner  prosecuting 
his  action,  and  against  the  other  defendants  commencing  any  action 
against  it  based  upon  claims  of  ownership  of  the  stock  which  had  been 
represented  by  the  surrendered  certificates,  or  of  dividends  declared 
thereon.  An  injunction  order  in  conformity  with  this  prayer  was 
granted. 

Held,  under  the  foregoing  principles,  that  plaintiff  was  not  entitled  to  the 
injunction. 
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.     .-:j>g\vick,  Ch.  J.,  O'Gorman  and  Ingraham,  J  J. 

JJeeidM  May  25,  1885. 

.\|'j)eal  from  order  denying  a  motion  to  vacate  an 

uiriion. 


->rr.  Day,  the  appellant,  was  the  owner  of  seven  hun- 
•1  shares  of  the  plaintiff's  capital  stock,  represented  by 
^  til  certificates,  each  for  one  hundred  shares,  standing 
=u  his  name  and  transferable  on  the  plaintiff's  books  by 
Mr.  Day  or  his  attorney,  on  the  surrender  of  the  certifi- 
catt'S.  The  complaint  alleges  that  the  certificates  were, 
l^etween  April  25,  1883,  and  October  30,  1883,  surrendered 
to  the  plaintiff,  with  powers  of  attorney  indorsed  purport- 
ing to  be  executed  by  Mr.  Day,  authorizing  the  transfer 
of  the  stock  on  the  plaintiff's  books,  and  that  in  accoid- 
ance  therewith  the  stock  was  transferred  by  it.  Mr.  Day 
alleges  that  the  certificates  were  wrongfully  taken  frc  m 
his  possession  ;  that  his  signatures  to  the  powers  of  attor- 
ney were  forgeries  ;  that  he  never  transferred  or  author- 
ized the  transfer  of  the  stock ;  and  that  any  attempted 
transfer  was  fraudulent  as  to  him.  To  compel  the  plaint- 
iff to  recognize  him  as  the  owner  of  his  stock,  Mr.  Day 
sued  the  plaintiff  in  this  court,  praying  as  stated  in  the 
head-note.  After  the  action  became  at  issue,  the  plaintiff 
moved,  at  special  term,  to  compel  Mr.  Day  to  join  as 
parties,  certain  persons  to  whom  it  claimed  that  it  had 
issued  stock  upon  the  forged  powers  of  attorney.  The 
court  denied  the  motion  upon  the  ground  that  such  par- 
ties were  neither  interested  in  nor  parties  to  the  contro- 
versy between  the  plaip^iff  and  Mr.  Day. 

Thereupon  the  plaintiff  brought  this  action,  joining  as 
defendants — (1)  Mr.  Day ;  (2)  The  firms  of  Denslow, 
Easton  &  Herts  and  De  Wolf  &  Swan,  as  to  whom  the 
complaint  alleges  that  they  presented  Mr.  Day's  certifi- 
cates^  with  the  forged  powers  of  attorney,  to  the  plaintiff, 
certified  to  the  genuineness  of  Mr.  Day's  signatures,  and 
demanded   new   certificates ;    (3)    Hemy   W.   Putnam,. 

Vol.  XX.— 9 
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Thomas  Emory's  Sons,  George  D.  Patten,  Jr.,  Work, 
Strong  &  Co.,  William  Whitewright  and  John  B.  Gale, 
who  now  hold  certificates  for  the  stock  which  the  plaintiff 
alleges  that  it  issued  in  place  of  Mr.  Day's  certificates ; 
and  asking  that  Mr.  Day  be  compelled  to  htigate  his 
claim  to  his  seven  hundred  shares  in  this  action  ;  that  it 
be  determined  as  between  him  and  the  other  defendants, 
who  has  the  right  to  the  possession  of  the  certificates  for 
the  shares  ;  that  the  claims  of  the  other  defendants  to  the 
shares,  and  to  the  certificates  issued  therefor,  and  to  the 
dividends  on  the  shares,  may  be  Utigated  in  this  action  ; 
and  that  Mr.  Day  may  be  enjoined  from  prosecuting  the 
action  commenced  by  him  ;  and  that  all  the  defendants  be 
enjoined  from  commencing  any  action  against  the  plaint- 
iff based  upon  claims  of  ownership  of  the  said  shares  or 
dividends  declared  or  earned  thereon.  The  complaint 
further  asked  that,  if  Mr.  Day  were  adjudged  to  be 
entitled  to  his  stock,  the  defendants  holding  new  certifi- 
cates might  be  compelled  to  deliver  them  up,  or  to  account 
to  Mr.  Day  or  to  the  plaintiff  for  the  value,  etc. 

Upon  the  complaint  and  an  affidavit  of  general  verifi- 
cation, plaintiff  obtained  an  injunctive  order,  in  conform- 
ity with  the  prayer  of  the  complaint.  Mr.  Day  thereupon 
moved  to  dissolve  the  injunction,  which  motion  was 
denied,  and  an  order  made  accordingly,  from  which  this 
appeal  is  taken. 

Franklin  B.  Lord,  attorney,  and  John  E,  Farsons,  of 
counsel  for  appellant  Day,  argued  : — I.  If  Mr.  Day  estab- 
lishes in  his  action  that  he  is  the  owner  of  his  stock  ;  that 
it  has  never  been  transferred  by  Ipim  or  by  his  authority  ; 
and  that  the  powers  of  attorney  upon  wliicli  the  plaintiff 
issued  new  certificates,  were  forgeries, — he  is  entitled  to 
judgment  in  his  favor,  compelUng  the  plaintiff  to  recog- 
nize him  as  a  stockliolder  with  all  the  rights  belonging  to 
him  as  such  (PoUock  v.  National  Bank,  7  K.  Y.  27i  ;  Tele- 
graph Co.  V,  Davenport,  97  U.  S.  3G9  ;  Pratt  v.  Taunton 
Copper  Co.,  123  Mass.  110  ;  Midland  Railway  v,  Taylor,  8 
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H.  L.  Cos.  751).  This  is  none  the  less  so  that  the  plaintiff 
has,  upon  the  forged  powers  of  attorney,  issued  new  cer- 
tificates (cases  supra).  Mr.  Day's  certificates  are  in  pos- 
session of  the  plaintiff.  It  holds  them  as  Mr.  Day's 
property.  If  Mr.  Day's  certificates  were  outstanding  in 
the  hands  of  a  third  person,  who,  as  against  the  plaintiff, 
claimed  to  own  them,  that  person  would  be  a  proper,  if 
not  a  necessary  pai"ty,  to  ifr.  Day's  action  against  the 
plaintiff  (Cottam  v.  Eastern  Counties  R'y  Co.,  1  Johns.  & 
Hem.  243  ;  Marsh  v.  Keating,  1  Bing.  N.  C.  108  [House  of 
Lords];  Stone  v.  Marsh,  6  B.  &  C.  551).  But  that  is  not 
this  case.^  Mr.  Day's  certificates  ai-e  not  outstanding. 
They  are  in  the  possession  of  the  plaintiff.  There  is  no 
adverse  claim  to  Mr.  Day's  certificates  ;  and  in  the  contro- 
versy between  him  and  the  company  no  third  person  is 
interested.  • 

II.  If  Mr.  Day  fails  to  establish  what  he  has  alleged  in 
his  action  against  the  company,  there  must  be  judgment 
in  that  action  dismissing  his  complaint.  Certainly  no 
third  person  is  a  party  to  a  controversy  which  is  to  bring 
about  that  result. 

ni.  The  controversy  between  the  plaintiff  and  the 
defendants,  other  than  Mr.  Day,  on  the  basis  that  Mr.  Day 
shall  succeed,  is  entirely  different  to  that  between  Mr. 
Day  and  the  company.  (1)  If  the  plaintiff  has  any  claim 
against  Denslow,  Easton  &  Herts,  and  DeWolf  &  Swan, 
upon  whose  request  the  stock  was  transferred,  and  who 
surrendered  to  the  plaintiff  Mr.  Day's  certificates  with  the 
forged  powers,  that  claim  is  correctly  asserted  by  the 
plaintiff  in  his  complaint.  They  are  responsible  in  dam- 
ages for  any  loss  which  may  result  to  the  plaintiff  (Brown 
V.  Howard  Fire  Insurance  Co.,  42  Md.  384 ;  Lowry  v. 
Bank,  Taney  C.  0.  R.  810).  No  title  to  Mr.  Day's  stock 
could  pass  to  these  defendants  through  the  forged  powers 
{Story  Bills,  §  111  ;  Hambleton  v.  R.  R.  Co.,  44  Md.  551 ; 
Thomson  v.  Bank  of  B.  N.  A.,  45  Super.  Ct.  1 ;  aff'd,  10 
W.  Dig.  477).  (2)  Any  relation  of  these  defendants  to  the 
plaintiff  is  that  oif  guarantors.    The  case  is  the  same  as 
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that  of  one  who  has  warranted  the  title  of  a  defendant  in 
ejectment.  The  plaintiff  is  not  compelled,  in  the  interest 
of  the  defendant,  to  make  him  a  party  to  his  suit  (Pratt 
V.  B.  &  O.  E.  R.  Co.,  126  Mass,  443  ;  Cottam  v.  Eastern 
Counties  R'y  Co.,  1  Johns.  &  Hem.  243 ;  Taylor  v.  Bank 
of  England,  28  Beav,  287  ;  aff'd,  H.  L.  Cos.  751 ;  Sloman 
v\  Bank  of  England,  14  Sim,  475  ;  Dalton  v.  Midland  R'y 
Co.,  12  C.  B.  458)  (3)  The  only  other  class  of  defendants 
is  those  to  whom  stock  has  been  issued  upon  the  surrender 
of  the  first  certificates  issued  in  place  of  Mr.  Day's  stock. 
The  plaintiff  must  either  make  good  to  them  their  stock, 
or  must  compensate  them  in  damages  for  any  loss  which 
they  have  sustained  in  relying  upon  the  plaintiff's  certifi- 
cates (N.  Y.,  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N,  Y.  30  ; 
Davis  V.  Bank  of  England,  2  Bing.  293  ;  Ashby  v.  Black- 
well,  2  Eden^  299  ;  Pratt  v.  Taunton  Copper  Co.,  123  Mass, 
110  ;  Inre  Bahia  &  San  Francisco  R'y  Co.,  L.  B.  39  B,  D. 
584).     With  such  action  Mr.  Day  has  nothing  to  do. 

IV.  Some  of  the  defendants  assert  that  Mr.  Day  author- 
ized the  transfer  of  his  stock.  K  he  did,  he  will  be  beaten 
in  his  suit.  He  can  only  maintain  his  suit  by  proving 
what  he  has  alleged — ^that  the  stock  was  wrongfully  taken 
and  that  his  signatures  to  the  powers  were  forged. 

V.  What  really  the  plaintiff  desires  is  to  try  six  or 
eight  lawsuits  in  one.  Mr.  Day  is  only  interested  in  the 
suit  which  he  himself  has  brought.  He  should  not  be 
embarrassed  by  being  compelled  to  participate  in  the  trial 
of  other  actions  with  which  he  has  no  concern.  So  far  as 
concerns  the  present  holders  of  the  new  certificates,  they 
are  neither  parties  to  a  controversy  with  Mr.  Day,  nor  is 
one  a  party  to  a  controversy  between  the  plaintiff  and  any 
other.  Each  of  Mr.  Day's  certificates  was  separately  sm-- 
rendered  to  the  company  on  an  occasion  when  no  other 
certificate  was  surrendered,  and  a  new  certificate  was 
issued  to  a  party  to  whom  no  other  party  has  any  relation. 
And  furthermore,  even  if  Mr.  Day  succeeds,  the  present 
holders  in  good  faith  of  the  new  certificates,  can  none  the 
less  succeed  against  the  plaintiff.     For  indemnity,  the 
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plaintiff  must  rely  upon  the  defendants  who  guaranteed 
the  genuineness  of  Mr.  Day's  signatures.  With  the 
enforcement  of  that  guarantee  neither  Mr.  Day  nor  either 
of  such  holders  has  any  concern.  He  brought  liis  suit ;  it 
is  in  a  court  of  competent  jurisdiction ;  it  will  be  deter- 
mined upon  correct  legal  principles  ;  it  will  be  controlled 
by  the  facts  which  shall  be  estabUshed.  He  ought  not  to 
be  prevented  by  his  defendant,  a  wrongdoer  as  to  him, 
from  trying  his  own  claim  in  his  own  suit. 

Dillon  i&  Sivayne,  attorneys,  and  John  F.  Dillon^ 
Roger  Swayne  and  Edward  Patterson^  of  counsel  for 
respondent,  argued : — I.  The  jurisdiction  which  equity 
had  and  has  of  this  cause  is  threefold.  1.  As  upon  a  bill 
in  the  nrture  of  an  interpleader ;  2.  To  prevent  multi- 
plicity of  suits  ;  3.  To  prevent  irreparable  damage.  There 
are  two  subjects  of  cognizance  in  the  action,  (a)  The 
seven  hundred  shares  of  stock  and  the  claims  thereto. 
(6)  The  dividends  earned  and  not  paid  over,  and  the  claims 
thereto. 

The  plaintiff  has  actually  been  sued  by  Day.  Some  of 
the  defendants  claim  title  by  legitimate  transfei-s,  and 
threaten  suits  as  against  the  plaintiff  to  enforce  their 
alleged  rights  to  dividends  on  the  shares,  which  dividends 
Day  also  claims.  The  claims  of  the  defendants,  there- 
fore, are  manifestly  conflicting,  and  it  is  sufficient  to 
maintain  a  bill  in  the  nature  of  an  interpleader,  that  a 
plaintiff  is  in  danger  of  being  molested  by  conflicting 
claims  (Prudential  Ass.  Co.  r.  Thomas,  L,  R,  3  Chy,  Ap. 
74: ;  Reid  v.  Commercial  Ins.  Co.,  32  La.  Ann.  54G  ; 
Richards  v.  Salter,  6  Johns.  Ch.  445 ;  State  Ins.  Co.  v. 
Monks,  1  Conn.  691 ;  Salsbury  Mills  v.  Townsend,  109 
Ma^s.  115  ;  Birch  v.  Corbin,  1  Cox  Ch.  Cases,  144).  That 
Day  claims  the  shares  is  obvious — that  the  parties  who 
caused  the  transfers  to  be  made  insist  that  Day  does  not 
own  the  shares,  is  alleged.  This  controversy  is  not  a 
shadowy,  but  substantial  one.  If  the  powers  are  forged 
no  title  passed  out  of  Day  (Davis  v.  Bank  of  England,  2 
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Bing.  393 ;  Swan  v.  N.  B.  &  A.  Co.,  2  H.  &  C.  175  ;  Tay- 
lor V,  Midland  R.  Co.,  6  Juris.  N.  S.  595).  And  if  no 
title  passed  out  of  Day,  then  the  parties  who  caused  the 
transfei-s  to  be  made  are  hable  to  Day  (Mai*sh  v.  Keating, 
1  Bing.  N.  C.  198),  or  to  the  plaintiff  (Sims  v.  Am.  Tel. 
Co.,  L.  R.  5  Q.  B.  Div.  175  ;  Davenport  v.  Boston  &  A. 
R.  R.  Co.,  135  Mass.  ;  Brownell  v.  Howard  F.  I.  Co.,  42 
Md.  384  ;  Hambleton  v.  C.  &  0.  R.  R.  Co.,  44  Md.  551  ; 
Canal  Bank  v.  Bank  of  Albany,  1  Hill^  287).  Both  the 
holder  of  the  old  certificate  and  the  new  claim  the  rights 
of  share  owners  in  the  fund  as  it  existed  prior  to  the 
transfer.  Necessarily  the  claims  of  both  relate  to  the 
same  share  of  the  fund,  and  it  is  equally  obvious  that  each 
cannot  be  the  exclusive  owner  of  the  share.  The  con- 
flicting rights  and  interests  therefore  become  patent.  And 
in  equity  the  plaintiff  has  a  right  to  caU  upon  them  to 
settle  that  question  between  or  among  themselves,  and  at 
the  same  time  to  settle  its  own  rights  by  a  bill  in  the 
nature  of  a  biU  of  interpleader.  That  the  plaintiff  has  an 
interest  and  calls  upon  the  court  to  define  and  protect  its 
rights,  and  to  point  out  what  they  are,  does  not  affect  the 
status  of  the  action  (Charmley  v.  Dunsaney,  1  Sch.  &  Lef. 
137 ;  2  lb.  710  ;  Mohawk  &  Hudson  R.  R.  R.  Co.  v.  Clute, 
4  Paige,  384  ;  Parks  v.  Jackson,  11  Wend.  443  ;  Bedell  v. 
Hoffman,  2  Paige,  299  ;  City  Bank  v.  Bangs,  2  76.  570 ; 
Story^s  Eq.  Jur.  §  824).  An  injunction  goes,  as  of  course, 
in  an  action  properly  framed  for  an  interpleader  {Snell 
Prin.  Equity  [5  ed.],  ch.  12,  p.  591). 

n.  The  action  is  well  brought  as  one  to  prevent  a  mul- 
tiphcity  of  suits.  All  the  claims  and  rights  and  interests 
have  the  same  starting  point.  They  come  from  the  trans- 
fer of  shares  once  standing  in  Day's  name  and  now 
claimed  by  him.  Those  rights  and  relations  which  give 
rise  to  suits  or  threatened  suits  are  :  1.  Day's  claim  to 
ownership.  2.  The  claims  of  the  parties  who  caused  the 
transfers  to  be  made,  that  Day's  powers  are  genuine  or 
weie  authorized.  3.  The  claims  of  the  present  holders  of 
shares — ^involving  considerations  of  the  bona  fides  of  their 
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respective  titles,  ajid   their  fi-eedom  from  the  original 
fraud  in  transfening  out  of  Day's  name,  if  there  were 
such  fraud.    4.  The  claims  of  the  plaintiffs  that  if  the 
powers  are  forged,  those  presenting  the  forged  powers  are 
liable  ;  or,  5.  That  if  the  transfer  are  merely  colorable, 
and  the  present  holders  of  shares  have  no  title  or  a  title 
affected  by  notice,  they  must  surrender  the  certificates. 
All  these  various  claims  and  rights  would  necessitate 
numerous   actions  if  they  ai-e  to  be  administered  and 
adjudicated  separately.    Equity  will  bring  in  all  parties 
and  have  all  claims  adjudicated  in  one  action  (Third  A  v. 
R.  R.  Co.  V.  Mayor,  &c.,  54  N,  Y.  159  ;  Story's  Eq.  J. 
§§  852,  854,  (K)l,  and  notes  ;  Howe  r.  Tenants  of  Broom- 
grove,  1  Vem.  22  ;  Mayor  of  York  v.  Pilkington,  1  At. 
282  ;  Carroll  v,  Stafford,  3  How.  U.  S.  463  ;  N.  Y.  &  H. 
R.  R.  Co.  V.  Schuyler,  17  N.   Y.  573).     That  a  suit  i:; 
already  pending  by  Day  against  plaintiff,  on  his  particular 
claim,  adds  to  the  plaintiff's  equity  (McHenry  v.  Hazard, 
45  N.  Y.  581).    Even  if  there  is  a  good  defense  at  law  by 
the  plaintiff  to  Mr.  Day's  suit,  that  does  not  prevent  nor 
interfere  with  the  granting  of  the  equitable  relief  sought 
by  this  bill  (Scott  v.  Onderdonk,  14  N.  Y.  14  ;  Ward  r. 
Dervey,  16  lb.  522  ;  Wood  v.  Seeley,  32  J6.  113  ;  McHenry 
V.  Hazard,  45  Ih.  580 ;  Fowler  v.  Palmer.  62  lb.  534).     It 
has  been  suggested  that  the  remedy  of  the  Cable  Company 
is  in  the  exercise  of  the  right  to  give  notice  to  other  par- 
ties to  come  in  and  defend  the  original  action.    This  right, 
and  the  right  to  file  a  bill  of  interpleader,  or  a  bill  in  the 
nature  of  an  interpleader,  and  to  restrain,   etc.,  have 
existed  together  too  long  for  one  to  be  now  held  the  exclu- 
sive remedy.    Besides,  the  right  to  give  notice  to  come' in 
and  defend,  secures  merely  the  negative  advantage  of  es- 
toppel, while  we  are  entitled  to  ask  a  decree,  affirmatively 
fixing  the  rights  and  habilities  of  all  the  parties.     The 
case  of  Prudential  Assurance  Co.  v.  Thomas  {L.  R.  3  Ch. 
App.  74),  is  an  authority  against  the  suggestion. 

HI.  The  bill  lies  to  prevent  irreparable  injury.     **  A 
case  of  irreparable  injury  to  the  plaintiff,  and  one  where 
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no  such  injury  can  be  produced  to  the  defendant,  is  one 
eminently  of  equity  jurisdiction  "  (Brown  v.  Pacific  MaQ 
S.  S.  Co.,  5  Blatch.  625).  The  irreparable  injury  likely 
to  ensue,  if  Day's  suit  is  not  enjoined,  is  readily  pointed 
out.  If  Day  proceeds  to  judgment  against  the  plaintiff 
on  the  ground  of  the  alleged  forgery  of  the  powers,  or  the 
alleged  fraudulent  practices  by  which  the  title  to  the 
shares  was  diverted  from  him,  and  then  the  plaintiff  seeks 
to  recover  against  the  parties  who  caused  the  transfers  to 
be  made,  those  parties  would  not  be  boimd  by  the  judg- 
ment in  Day's  suit  (Doe  v.  Earl  Derby,  1  Ad,  d:  E.  783 ; 
2  Smithes  Lead.  Cas.,  notes,*  669,  et  seq,).  Certain  of  the 
defendants  herein  claim  and  insist  that  the  powers  are 
genuine.  If  they  prove  that  as  against  the  plaintiff,  then 
the  plaintiff  would  lose  twice,  and  it  is  exposed  to  that 
peril,  to  prevent  which  the  injunction  is  asked.  In  addi- 
tion to  that,  the  loss  of  all  the  costs  and  expenses  of  con- 
testing all  the  various  claims  that  are  made  to  the  stock 
and  dividends,  and  of  the  institution  and  defense  of  the 
suits  the  company  would  have  to  bring  or  to  resist  to 
maintain  its  rights,  are  substantial  elements  of  appre- 
hended and  actual  damage.  Part  of  the  relief  prayed  for 
is  that  if  it  be  adjudged  that  the  shares  were  transferred 
on  forged  powers,  such  of  the  defendants  as  hold  certifi- 
cates so  transferred,  be  required  to  suiTender  and  deliver 
them  up.  This  is  prayed  for  in  addition  to  other  relief. 
How  far  the  present  holders  are  bona  fide  holders  for 
value  the  plaintiff  cannot  determine.  If  the  original 
transfers  from  Day  are  tainted  with  crime  or  fraud,  there 
may  be  a  strong  presumption  that  the  infection  continues, 
and  if  it  be  so  the  instruments  should  be  surrendered  and 
canceled.  Under  such  circumstances  equitable  relief  is 
granted  (Springport  v.  Teutonia  S.  Bank,  75  X.  Y.  397  ; 
Power  V,  Village  of  Athens,  19  iZwn,  165).  The  cases  of 
Town  of  Venice  v.  Woodruff  (62  N.  T.  462),  and  Buffalo 
Grape  Sugar  Co.  v.  Alberger  (22  Huriy  349),  are  not 
authorities  against  the  plaintiff.  The  suggestion  that  the 
plaintiff  might  call  upon  those  who  presented  the  certifi- 
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cates  of  Day  for  ti-ansfer  to  come  in  and  defend  Day's 
suit,  cannot  affect  the  jurisdiction  and  right  of  a  court  of 
equity  to  afford  rehef  in  a  proper  case.  It  is  tine  that 
certain  of  the  defendants  are,  by  implication  of  law, 
guarantors  of  the  genuineness  of  Day's  signature  to  the 
powers  of  attorney — but  a  court  of  equity,  in  the  exercise 
of  its  jurisdiction,  is  not  restrained  by  any  such  considcr- 
ation,  and  this  would  be  especially  so  in  a  case  Uke  the 
present,  in  which  so  many  sides  are  presented  of  inevita- 
ble contest.  Besides,  it  is  a  matter  of  very  grave  doubt  as 
to  whether  the  giving  of  notice  to  a  surety  will  bind  him 
by  a  judgment,  unless  he  has  in  terms  covenanted  to  be 
bound  by  such  a  judgment  upon  notice  to  him  to  come  in 
and  defend  (National  Fire  Insurance  Co.  v.  McKay,  5  ^66. 
K  S.  US  ;  Thomas  v.  HubbeU,  15  lY.  F.  407). 

Bergen  &  Dykmariy  attorneys,  and  Benjamin  F.  Tracy 
and  Wm.  N,  Dyknian,  also  argued  on  behalf  of  respond- 
ents, DeWolf  and  Swan. 

By  the  Court. — Sedgwick,  Ch.  J.— I  am  of  opinion 
that  the  order  appealed  from  should  be  reversed.  The 
defendant  Day,  in  bringing  the  action  against  the  plaint- 
iff, exercised  a  legal  right.  The  action  should  not  bo 
stayed,  unless  the  plaintiff  discloses  some  equity  in  its 
favor. 

^  There  is  no  such  equity  as  is  based  upon  principles  that 
sustain  actions  of  interpleader  or  in  that  nature.  For  the 
alleged  peiplexity  as  to  the  defendant  to  whom  the  right, 
supposed  to  be  in  question,  belongs,  or  the  danger  of  being 
obliged  to  satisfy  the  claims  of  opposing  parties,  has  not 
arisen  without  fault  on  plaintiff's  part,  but  has  arisen  from 
an  act  done  voluntarily  and  advisedly  by  itself.  Its  duty 
towards  defendant  Day,  not  to  issue  a  certificate  of  his 
shares  to  another  without  authority,  was  absolute.  When 
it  did,  it  is  supposed  that  it  was  in  possession  of  all  the 
proofs  that  were  necessary  to  show  without  doubt  that 
.  its  action  was  justified  If  it  omitted  any  care  or  caution, 
or  did  not  use  means  it  legally  might,  the  consequences 
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should  equitably  fall  upon  itself.  The  plaintiff  should 
not  now  seek  a  determination  as  to  whether  it  was  right 
or  wrong,  by  compeUing  Day  to  Utigate  with  the  other 
parties.  Indeed,  there  could  be  no  such  htigation,  for  first 
and  last,  so  far  as  Day  is  concerned,  the  litigation  would 
be  between  him  and  the  plaintiff. 

In  accordance  with  like  considerations,  a  party  charged 
with  a  tort  in  the  conversion  of  property,  cannot,  except 
a  statute  provide  for  it,  interplead  the  person  making  the 
charges  with  others  claiming  advei^sely  to  him,  under 
whom  the  party  charged  acted. 

There  is  not  shown  to  be  any  danger  of  vexatious 
actions  or  suits  in  the  proper  sense  of  that  term.  In  fact, 
the  complaint  does  not  show  that  those  defendants  whose 
claims  are  alleged  to  be  at  variance  with  the  claim  of 
Day,  threaten  the  plaintiff  with  any  suit  whatever. 
Those  defendants  are  in  possession.  They  are  content 
with  things  as  they  are.  Perhaps  the  contingency  may 
never  arise,  that  would  make  it  for  their  interest  to  bring 
any  action.  They  certainly  would  not  bring  any  action 
if  the  plaintiff  can  justify  its  action  in  transfemng  its 
shares,  and  as  has  been  said,  it  is  legally  bound  to  be  pre- 
pared to  justify  if  it  can.  It  would  seem  that  there  could 
arise  no  litigation,  until  the  plaintiff  is  forc:ed  to  the  posi- 
tion of  having  violated  a  duty  as  to  Day.  Therefore, 
there  is  no  equity  based  upon  the  avoidance  of  a  multi- 
plicity of  actions,  if  that  of  itself  constituted  an  equity, 
which  it  does  not. 

I  am  of  opinion  also  that  the  supposed  differences  or 
anticipated  issues,  between  the  plaintiff  and  the  various 
defendants,  are  not  ad  idem.  The  plaintiff  has,  and 
under  the  complaint  will  have  the  stock,  shares  in 
which  belong  either  to  Day  or  to  some  of  the  other 
defendants.  The  defendants  do  not  claim  that  stock,  and 
the  plaintiff  claims  no  interest  in  the  shares.  The  defend- 
ant Day  makes  only  the  claim  that  the  plaintiff  shall 
return  to  him  as  his  property,  the  certificate  which  the 
plaintiff  took  when  it  transferred  his  shares  apparently, 
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and  shall  recognize  him  as  shareholder.  The  other  defend- 
ants may,  at  some  time,  resist  the  plaintiff's  refusing  to 
reo^nize  them  as  shareholders,  or  its  endeavor  to  cancel 
their  certificate  of  ownership.  The  issues,  whenever 
made,  will  not  regard  the  same  .thing,  although  a  con- 
trolling piece  of  evidence  may  be  the  falsity  or  genuine- 
ness of  Day's  signature  to  the  authority  to  transfer.  I 
therefore  think  that  the  complaint  is  multifarious. 
The  order  should  be  reversed,  with  costs. 

O'GoRMAN  and  Ingraham,  JJ.,  concurred. 


RAMON  MONNfi,  et  al..  Appellants,  v.  FREDERICK 

F.  AYER,  ET  AL.,  Respondents. 

Reformation  of  instrument — representations  of  legal  effect. — Joinder  of 
actions, — Damages  recoverable  in  action  for  rtformation. 

A  false  declaration  of 'the  legal  purport  and  effect  of  an  instrument  is  a  suf- 
ficient ground  for  its  reformation — e.  g.<,  a  lessor,  on  his  attention  being 
called,  by  the  lessee,  to  the  omission,  from  a  proposed  written  lease,  of 
sundry  provisions  which  formed  part  of  the  oral  agreement,  in  execution 
of  which  the  written  lease  was  to  be  made,  represented  that  it  was  a 
matter  of  no  importance,  because  the  provisions  had  been  previously 
agreed  on  and  such  previous  agreement  would  not  be  affected  by  the  exe- 
cution of  the  lease  ;  believing  and  relying  on  which  statement  the  lessee 
executed  the  lease.  Jleld,  a  proper  case  for  reformation.  There  was  either 
a  mutual  mistake,  or  mistake  on  one  side  and  fraud  on  the  other. 

Wilson  V.  Deen,  74  i\7!  F.  531,  distinguished. 

Damages  for  breach  of  instrument  when  reformed  may  be  sued  for  and 
recovered  in  the  action  for  reformation. 

Before  Truax  and  O'GtORMAN,  JJ. 

Decided  May  2Q,  1885. 

Appeal  from  judgment  in  favor  of  defendants  dismiss- 
ing the  complaint  on  the  merits,  entered  upon  an  order 
made  on  the  trial  of  an  issue  of  law  raised  by  a  demurrer 
to  the  complaint,  sustaining  the  demurrer  and  ordering 
final  judgment  of  dismissal  of  the  complaint. 
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The  facts  appear  in  the  opinion. 

Wingate  &  Cullen,  attorneys,  and  Oeorge  W.  Wingate, 
of  counsel  for  appellants,  argued : — I.  The  complaint 
alleges,  that  when  the  plaintiffs  objected  to  the  omissions 
before  the  lease  of  the  covenants  agreed  upon  (as  to 
repairs  and  steam),  the  defendants  stated  *'that  this  was 
a  matter  of  no  importance ;  that  as  it  had  been  previ- 
ously agreed  upon  it  would  not  be  affected  by  the  execu- 
tion of  the  lease  presented."  This  justifies  a  court  of 
equity  in  reforming  the  contract  (Maher  v.  Hibernian 
Insurance  Co.,  67  N.  Y.  289  ;  Warren  v.  Sandborn,  82  lb. 
604).  The  rule  is,  that  equity  will  reform  a  written  in- 
stiniment  in  cases  of  mutual  mistake,  and  also  in  cases  of 
fraud,  and  also  where  there  is  a  mistake  on  one  side  and 
fraud  on  the  other  (Hay  v.  State  Fire  Insurance  Co. ,  77 
N.  Y.  240 ;  Welds  v.  Yates,  44  lb,  525).  The  rale  that 
there  must  be  a  mutual  error  to  authorize  the  interposi- 
tion of  a  court  of  equity,  only  applies  where  the  element 
of  honesty  exists  on  the  part  of  the  one  correctly  imder- 
standing  the  contract.  It  does  not  apply  where  there  is  a 
fraud  (Gillon  v.  Borden,  6  Laiis.  219). 

II.  It  is  immaterial  that  the  statements  made  by  the 
plaintiff  in  regard  to  the  effect  of  the  omissions  of  the 
clauses  in  question  from  the  lease  were  as  to  matters  of 
law  (Cook  V.  Nathan,  1 G  Barb.  342  ;  Johnson  v.  Hathorn, 
2  ^66.  Ct.  App.  Dec.  469 ;  2  Keyes,  484 ;  Barker  v. 
Clark,  12  Abb.  TJ.  S.  115).  IVaud,  in  the  sense  of  a  court 
of  equity,  properly  mcludes  all  acts,  omissions  and  con- 
c€^lments  which  involve  a  breach  of  legal  or  equitable 
duty,  trust  or  confidence,  justly  reposed,  and  wliich  are 
injurious  to  another,  or  by  which  an  undue  and  uncon- 
scientious advantage  is  taken  of  another  (Gale  v.  Gale,  19 
Barb.  249). 

III.  The  defendant  cannot  allege  that  the  plaintiffs 
were  guilty  of  laches  in  believing  his  statements  (Albany 
City  Savings  Bank  v.  Burdick,  87  N.  Y.  404 ;  Mead  v. 
Bunn,  32  lb.  280). 
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rV.  The  action  was  properly  brought  for  a  ref ormatiou 
of  the  lease,  and  for  the  recovery  at  the  same  time  upon 
it,  when  reformed  (Maher  v,  Hibemia  Insurance  Co.,  67 
N.  Y.  292  ;  N.  Y.  Ice  Co.  v.  Northwestern  Insui-anceCo., 
23  lb.  357). 

V.  The  court  below  erred  in  holding  that  the  prelim- 
inary contracts  were  merged  in  the  lease,  (a.)  The  agree- 
ment to  fin-nish  steam  being  upon  an  independant  consid- 
eration, i.  e.y  the  payment  of  the  cost  for  what  was  used, 
was  an  independent  agreement,  and  not  within  the  rule 
(Lewis  r.  Seabury,  71  N.  Y.  409  ;  Erskine  v.  Adams,  L. 
R.  8  Ch.  App.  736  ;  Morgan  v.  Griffith,  6  Edch.  7o). 
(6.)  The  same  principles  apply  to  the  claim  for  damages 
caused  by  the  landlord's  failure  to  fix  the  steam  pipes. 

L.  H.  Babcockj  attorney,  and  of  counsel  for  respond- 
ents, argued  : — I.  There  is  no  ground  for  the  intei'vention 
of  a  court  of  equity  to  reform  this  lease.  This  is  not  a 
case  of  mutual  mistake,  or  mistake  on  one  side  and  fraud 
on  the  other.  There  was  no  mistake  on  either  side,  but 
both  parties  executed  the  lease  with  full  knowledge  of  its 
contents.  *'  The  parties  having  agreed  to  the  form  of  the 
lease  as  it  was,  no  action  for  its  reformation  lies  "  (Wilson 
v.  Deen,  74  N.  Y.  631 ;  Johnson  v.  Oppenheim,  55  2b,  280  ; 
Bryce  ^^  Lorillard  Fire  Ins.  Co.,  65  lb.  240). 

n.  Coini;s  of  equity  refuse  to  gi'ant  relief  for  ignorance 
or  mistakes  of  law  (Kent  v.  Manchester,  29  Barb.  595  ; 
Carpentier  v.  Minturn,  6  Lans.  56  ;  Story  Eq.  Jur.  §,^ 
111-114 ;  Jacobs  v.  Morange,  47  N.  Y.  57). 

m.  The  stipulations  set  forth  in  the  complaint  as  hav- 
ing been  made  by  the  respondents  prior  to  or  at  the  time 
of  the  lease,  furnish  no  grounds  which  this  court  can  take 
cognizance  of  for  its  reformation,  by  inserting  such  stipu- 
lations therein.  This  is  settled  in  the  case  of  Wilson  v. 
Deen  (74  N.  Y.  631),  where  the  court  says :  *'  The  current 
of  our  authorities  sustains  the  proposition  that  both  at 
law  and  in  equity,  one  who  sets  his  hand  and  seal  to  a 
written  instrument,  knowing  its  contents,  cannot  be  per- 
mitted to  set  up  that  he  did  so  in  reliance  upon  some  ver- 


142  MONNE  t).  AYER. 


Opinion  of  the  Court,  by  Truax,  J. 


bal  stipulation,  made  at  the  time,  relating  to  the  same 
subject,  and  qualifying  or  varying  the  instrument  which 
he  thus  signs.  The  very  purpose  of  the  rule  which  excludes 
evidence  of  such  declarations  is  to  avoid  the  uncertainties 
attendant  upon  such  evidence,  and  equity  will  not  set  aside 
that  important  and  well  settled  rule,  for  the  purpose  of 
relieving  a  party  against  a  risk,  which,  upon  his  own 
showing,  if  it  be  true,  he  has  voluntarily  incurred.  It  is 
only  when,  through  fraud  or  mistake,  a  party  has  exe- 
cuted an  instrument  which  he  beUeves  to  be  in  accordance 
with  the  real  agreement,  but  which  is  in  fact  different, 
that  equity  will  relieve  ;  and  even  then  the  mistake,  as 
well  as  the  agreement,  must  be  made  out  by  clear  proof." 
IV.  There  is  no  charge  of  fraud  which  would  justify, 
under  any  circumstances,  the  interference  of  a  court  of 
equity.  The  principle  of  Long  v.  Warren  (68  N.  Y.  426), 
apphes.  This  is  not  like  the  case  of  the  Albany  Savings 
Institution  v.  Burdick  (87  N.  F..  40),  cited  by  plaintiffs  at 
special  term.  There  the  person  to  whom  the  plaintiff  had 
intrusted  the  drawing  of  a  deed  had,  without  her  knowl- 
edge or  consent,  inserted  a  clause  by  which  she  assumed 
the  payment  of  a  mortgage.  The  court  held  that  she  was 
not  chargeable  with  negligence  in  not  reading  the  deed, 
because  she  had  a  right  to  confide  in  her  agent.  But 
Monne  Bros,  do  not  stand  in  such  a  position.  They  were 
one  of  the  parties  to  a  business  transaction,  viz.,  the  pur- 
chasers of  a  lease,  and  were  governed  by  the  rules  laid 
down  in  Long  v.  Warren  {supra). 

By  the  Court. — Truax,  J. — The  complaint  alleges 
that  plaintiffs  and  defendants  had  had  negotiations  relat- 
ing to  plaintiffs'  hiring  a  certain  building  from  defend- 
ants ;  that  during  the  negotiations,  plaintiffs  promised  to 
take  a  lease  of  the  building,  provided  the  defendants 
would  do  certain  repairs,  and  would  furnish  plaintiffs 
with  steam  for  the  building  ;  that  defendants  agreed  to 
do  the  repairs  and  to  furnish  the  steam  ;  that  defendants 
presented  plaintiffs  a  lease  which  did  not  contain  the 
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covenant  to  make  the  repairs  and  furnish  the  steam  ; 
that  plaintiffs  called  defendants'  attention  to  that  fact ; 
that  defendants  said  that  it  was  a  matter  of  no  import- 
ance, because  the  matter  had  been  previously  agreed  upon 
between  the  parties,  and  such  previous  agreement  would 
not  be  affected  by  the  execution  of  the  lease  ;  that  plaint- 
iffs relied  upon  said  statement  and  executed  the  lease  ;  that 
defendants  refuse  to  do  the  repairs  and  furnish  the  steam, 
that  plaintiffs  have  done  the  repairs  at  an  expense  to  them 
I  of  $500,  and  that  they  have  been  damaged  to  a  large 

amount  by  the  neglect  and  i-ef usal  of  the  defendants  to  fur- 
nish steam  ;  and  the  complaint  demands  that  the  lease  be 
reformed  by  inserting  therein  provisions  for  the  repairs  and 
steam,  and  that  plaintiffs  recover  damages  for  defendants' 
breach  of  the  lease,  as  it  will  be  after  it  has  been  reformed. 

To  this  complaint  the  defendants  demuiTed,  on  the 
ground  that  it  does  not  state  a  cause  of  action.  The  de- 
murrer was  sustained  by  the  special  term. 

The  acts  of  the  defendants  in  representing  to  plaintiffs 
that  it  was  not  necessary  that  the  lease  should  contain  a 
covenant  relating  to  repairs  and  steam,  may  be  looked  at 
in  two  lights.  It  may  be  that  defendants  really  believed 
that  it  was  not  necessary  that  the  lease  should  contain 
the  covenant,  or  it  may  be  that  they  knew  that  the  lease 
must  contain  the  covenant  in  order  to  bind  them,  and 
that  they  misled  plaintiffs  for  the  purpose  of  obtaining  a 
moi-e  advantageous  leasing  of  the  premises. 

If  the  lease  was  entered  into  because  of  the  belief  first 
above  stated,  it  was  a  mutual  mistake  which  would 
warrant  the  court  in  reforming  the  contract.  If  it  was 
entered  into  because  of  the  reason  last  above  stated,  it 
was  a  fraud  on  the  plaintiffs,  and  the  contract  should  be 
reformed  (WeUes  v.  Tates,  44  N,  Y,  525,  and  cases  there 
cited  ;  Waring  v.  Somborn,  82  lb.  C04). 

This  case, is  to  be  distinguished  from  Wilson  v.  Deen 
(74  N.  F.  531).  In  that  case,  the  covenant  on  the  part  of 
the  landlord  was  not  inserted  in  the  lease,  because  the 
plaintiff  did  not  think  it  necessary  to  have  it  inserted.    In 
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this  he  was  mistaken  ;  but  the  defendant  did  nothing  to 
deceive  or  mislead  him.  While  in  the  case  at  bar,  plaint- 
iffs i-elied  upon  the  erroneous  information  given  by  defend- 
ants. 

It  is  true,  the  defendants  did  not  induce  plaintiffs  to 
believe  that  the  deed,  as  a  matter  of  fact,  contained  the 
agreement  to  make  repairs  and  furnish  steam,  but  they 
did  induce  plaintiffs  to  believe  that  it  was  not  necessary 
that  the  lease  should  contain  such  an  agreement.  Thei'e 
was  mistake  on  both  sides,  or  there  was  mistake  on  one 
side  and  fraud  on  the  other.  Either  is  ground  enough  for 
reforming  the  agreement  (Waring  v.  Sombom,  supra). 
A  false  declaration  of  the  legal  purport  and  effect  of  a 
deed  will  render  it  voidable,  whether  the  misstatement  had 
its  origin  in  a  wish  to  deceive,  or  in  the  mistaken  belief 
of  him  who  made  it  (Broadwell  v.  Same,  1  Oilman^  899  ; 
Tyron  v,  Passmore,  2  Barr^  122  :  Snyder  v.  May,  7  Harr. 
239  ;  Edwards  v.  Brown,  1  Tyrwhit,  182  ;  Chesnut  Hill 
Reservoir  Co.  v.  Chase,  14  Conn.  123  ;  Jordan  v.  Stevens, 
51  3Ie.  T8  ;  Fillman  v.  Cui-tis,  15  lb.  140  ;  Cooper  v.  Phibbs, 
L.  R.  2  11.  L.  149  ;  Broderick  v.  Same,  1  P.  Wms.  239). 

It  is  settled  in  this  state  that  one  may  bring  an  action 
to  reform  a  contract,  and  in  the  same  action  mav  recover 
damages  for  the  breach  of  the  contract  as  it  is  after  it  has 
been  reformed  (New  York  Ice  Co.  v.  N.  W.  Ins.  Co.,  23 
N.  Y.  357  ;  Maher  r.  Hibernialns.  Co.,  07  Ih.  283  ;  Welles 
V.  Yates,  44  Ih.  531,  and  cases  there  cited). 

The  order  and  judgment  appealed  from  are  reversed 
with  costs,  and  the  demurrer  is  overruled  with  costs,  with 
leave  to  the  defendants  to  withdi'aw  demurrer  and  answer 
on  payment  of  costs. 

O'GoRMAN,  J.,  concuiTed. 
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ANDREW  EANDALL,    Appellant,   v.   JOHN  B. 

REYNOLDS,  Respondent. 

Partiet  to  contract— Effect  of  settlement  on  rights  of  prior  asngnee —  What 
particulars  of  instrument  of  settlement  explainable. 

Where  a  coatract  provides  for  the  payment  to  A.  of  commissions,  if  the 
sale  of  certain  real  estate  be  effected,  and  also  provides  that  the  purchaser 
may  be  found  by  A.  or  B.,  the  agreement  cannot  be  deemed  an  original 
contract  with  B.,  and  he  must  recover,  if  at  all,  as  assignee  of  A. 

A  valid  settlement  of  a  claim  for  commissions,  as  above  made,  between  the 
parties,  for  value,  is  binding  on  a  prior  assignee  of  the  claim,  where  the 
debtor  has  not  been  notified  and  is  ignorant  of  said  assignment  at  the  time 
of  the  settlement 

A  receipt  may  be  explained  as  to  the  consideration  part,  when  the  explana- 
tion is  not  inconsistent  with  the  instrument ;  but  so  far  as  it  is  a  contract 
having  a  settlement  or  release  for  its  object,  it  cannot  be  varied  or 
explained  verbally — and  this,  whether  the  paper  be  pealed  or  not. 

A  paper  acknowledging  the  receipt  of  $500  '*  in  full  of  all  matters  from  the 
beginning  of  the  world  to  this  date/^  is  not  to  be  limited  to  any  particu- 
lar claim,  unless,  in  addition  to  the  general  words,  a  particular  claim  be 
specified. 

Before  Sedgwick,  Ch.  J. ,  and  Truax,  J. 

Decided  June  1,  1885. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint on  the  merits,  entered  on  direction  of  judge  at  trial 
term  before  a  jury. 

The  complaint  averred,  and  the  answer  admitted  the 
making  of  the  following  contract,  in  writing  :  "  If  I  sell 
my  iron  ore  mine  known  as  the  Mclntyre  bed,  in  town 
of  Livingston,  Col.  Co. ,  N.  Y. ,  to  a  party,  through  the 
efforts  of  Andrew  or  John  L.  Randall,  or  to  parties  intro- 
duced by  them,  for  $125,000,  I  hereby  agree  to  pay  to 
John  L.  Randall,  five  per  cent,  commission  on  said  sum, 
and  I  further  agree  to  pay  two  and  one-half  per  cent,  (if  I 
sell  for  a  less  sum),  on  the  sum  that  I  may  sell  at,  it  being 
understood  that  the  said  Randall  shall  study  my  best 
interest,  and  communicate  fully  and  freely  with  mo 
during  the  negotiations. " 
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It  was  further  averred  that  the  plaintiff  brought  one 
Louis  Snyder  and  the  defendant  together ;  that  the 
defendant  thereupon  agreed  with  Snyder  to  sell  and  con- 
vey the  property  to  Snyder,  or  such  person  as  he  should 
designate  ;  and  that,  in  consequence  thereof,  a  conveyance 
was  made  to  parties  designated  by  Snyder,  in  considera- 
tion of  $100,000  paid  to  the  defendant ;  that  ''the  purchase 
and  sale  aforesaid  was  brought  about  and  perfected  by 
the  efforts,  negotiations,  work  and  labor  of  the  plaintiff 
and  his  assignor,  hereinafter  mentioned,  and  in  pursu- 
ance of  the  said  proposition  in  writing,  executed  and 
delivered  by  the  said  defendant ;  that  on  March  3,  1883, 
John  L.  Randall  assigned  all  his  right,  title,  and  interest 
in  and  to  said  agreement  to  plaintiff,  and  he  is  now  the 
only  party  entitled  to  commence  and  prosecute  these  pro- 
ceedings, or  interested  therein." 

On  the  trial,  it  appeared  that  on  March  5,  there  was  a 
settlement  between  John  L.  Randall  and  the  defendant, 
of  some  matters  indefinitely  described  by  John  L.  Randall, 
as  a  witness  on  the  trial.  In  consummation  of  that 
settlement,  the  defendant  paid  John  L.  Randall,  $500, 
and  the  latter  gave  the  following  instiniment :  "  Received 
of  J.  R.  Reynolds,  $500,  in  full  settlement  of  all  matters 
between  us,  from  the  beginning  of  the  world  to  this  date, 
except  San  Juan  matter  and  the  letter  sheet  matter, 
under  control  of  V.  G.  Qaskill  and  said  Reynolds.  John 
L.  Randall." 

The  plaintiff  gave  testimony  for  the  purpose  of  show- 
ing that  he  did  what  was  intended  by  the  contract  to  be 
the  condition  of  payment  to  John  L.  Randall. 

At  the  end  of  plaintiff's  case,  the  judge  dismissed  the 
complaint,  deUvering  the  following  opinion  : 

'Treedman,  J. — ^The  facts  of  this  case  are  very  pecu- 
liar. By  the  written  contract  set  out  in  the  complaint, 
and  into  which  all  verbal  negotiations  must  be  deemed  to 
have  been  merged,  the  defendant  promised  to  pay  only  to 
John  L.  Randall.    It  was  within  the  contemplation  of 
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the  parties  that  either  Andrew  Randall  or  John  L. 
Bandall  might  procure  a  purchaser,  but  in  either  event 
the  compensation  was  to  go  only  to  John.  Andrew,  the 
plaintiff,  can  only  recover,  therefore,  as  the  assignee  of 
John.  He  proved  an  assignment  to  himself  from  John, 
dated  March  3,  1883,  but  of  this  he  gave  no  notice  to  the 
defendant,  nor  is  there  any  evidence  from  which  con- 
structive notice  could  be  f oxmd.  Two  days  later,  namely 
March  5,  1883,  the  defendant  and  John,  between  whom 
other  matters  were  pending,  effected  a  settlement.  John 
received  $500,  and  in  consideration  thereof  he  executed 
and  deUvered  to  the  defendant  a  receipt  in  writing, 
acknowledging  the  receipt  of  $500  in  full  settlement  of 
all  matters  between  them  from  the  beginning  of  the 
world  to  the  date  of  the  receipt,  except  two  matters  speci- 
ally mentioned,  of  which  the  matter  involved  in  the 
present  suit  was  not  one. 

"This  agreement  binds  the  plaintiff,  because  he  failed 
to  give  notice  of  the  assignment  to  him  (Finch  v.  Parker, 
49  N.  F.  1 ;  Van  Keuren  v.  Corkins,  66  lb.  Y7 ;  Heer- 
nians  v.  Ellsworth,  64  lb.  159).  If  such  notice  had  been 
given,  it  is  but  fair  to  assume  that  the  defendant  would 
not  have  paid  the  8500. 

"  Before  arriving  at  this  conclusion,  I  did  not  overlook 
that  a  receipt  may  frequently  be  explained!  The  rule  is 
that  it  may  be  explained  as  to  the  consideration  part, 
when  the  explanation  is  not  contradictory  to,  but  consis- 
tent with  the  instrument.  So  far  as  a  receipt  is  in  the 
nature  of  a  contract,  it  falls  within  the  general  rules  ap- 
plicable to  conti-acts,  and  its  terms  cannot  be  'varied  by* 
parol  testimony,  except  in  a  proceeding  to  reform  the 
instrument  for  fraud  or  mistake  (Coon  v.  Knap,  8  N.  Y: 
402). 

Hugo  Htrshy  for  appellant. 

Edward  S.  Hatch,  for  respondent. 

By  the  Court. — ^Sedgwick,  Ch.  J.— I  am  of  opinion 
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that  the  learned  judge  rightly  dismissed  the  complaint  on 
the  ground  taken  by  him. 

It  is  argued  in  opposition,  that  the  testimony  of  John 
L.  Eandall  showed  that  the  matter  which  was  settled  by 
the  contract  in  the  so-called  receipt,  did  not  comprehend 
any  reference  to  the  matter  in  action  here.  If  any  part 
of  the  receipt  was  a  contract,  or  of  that  nature,  having  a 
settlement  or  release  as  its  object,  it  could  not  be  explained 
verbally.  The  words  unambiguously  referring  to  "all 
matters  between  us,"  are  not  to  be  explained  verbally,  and 
not  to  be  restrained  to  any  particular  claim  or  claims,  as 
they  might  be,  if,  in  addition,  a  particular  claim  had  been 
specified  (Russel  v,  Rogers,  10  Wend.  473  ;  Hoes  ^^  Van 
Hoesen,  1  B.  Ch.  380 ;  Van  Brunt  v.  Van  Brunt,  3  Ed. 
14).  These  cases  refer  to  instruments  imder  seal,  but 
their  principle  is  applicable  to  any  composition  or  settle- 
ment based  upon  contract  for  consideration,  where  the 
parties  have  a  difference  that  is  not  merely  colorable. 

The  learned  judge,  in  refusing  to  take  the  ground  that 
the  plaintiff  had  not  shown  that  John  L.  Randall  himself 
had  ever  had  any  cause  of  action,  was  too  favorable  to 
the  plaintiff.  This  was,  no  doubt,  due  to  mere  intimation 
of  important  facts  contained  in  a  mass  of  testimony  that 
did  not  sustain  plaintiff's  case.  The  matter  is  clear  when 
the  testimony  is  examined  in  a  printed  form.  The  plaint- 
iff was  to  show  that  he  had  brought  about  the  sale,  or  had 
introduced  the  purchaser  to  the  defendants.  He  testified 
that  John  L.  Randall  had  not  done  anything  towards 
either  of  these  things.  It  is  not  necessary  to  give  much 
of  the  evidence.  The  plaintiff  put  upon  the  stand  all  the 
witnesses  whose  testimony  will  be  alluded  to.  It  was 
clear  that  unless  Louis  Snyder  represented  in  some  way 
the  parties  who  afterwards  bought,  or  was  an  efficient 
agent  in  bringing  about  the  sale,  the  plaintiff  was  not 
entitled  to  recover  ;  for  the  whole  that  the  plaintiff  did 
was  to  bring  Snyder  in  communication  with  the  defend- 
ant, and  assist  in.  negotiations  between  them.  Snyder,  as 
a  witness  for  plaintiff,  testified  that  he  acted  in  the  mat- 
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ter  by  the  instructions  of  E.  S.  Grant,  and  that  he  did  not 
know  whom  R.  S.  Grant  represented.  Mr.  Grant,  as  a 
witness  for  plaintiff,  testified  that  ho  directed  Snyder  to 
purchase  the  property  for  $40,000  or  $50,000  if  he  could. 
He  reported  that  he  could  not,  and  that  ended  the  matter 
with  the  witness.  He  further  testified  that  the  property 
was  subsequently  purchased  by  no  interest  that  he  repre- 
sented, and  that  it  was  purchased  in  the  interest  of  the 
Hudson  River  Ore  &  Iron  Co. ,  and  he  w^as  not  familiar 
with  the  details  of  the  transaction.  The  plaintiff's  wit- 
ness therefore  proved  that  the  plaintiff  did  not  bring 
about  the  sale.  There  were  many  facts  Shown  that 
created  an  expectation  that  further  facts  would  be  shown 
to  connect  the  efforts  of  Snyder  with  the  sale,  but  these 
were  not  proved.  Beyond  this,  the  plaintiff's  brother 
testified  to  several  admissions  of  defendant  in  convei'sa- 
tion,  that  might  have  made  it  necessary  to  find  what  the 
admission  proved,  if  the  plaintiff  had  not,  as  he  did,  called 
as  a  witness  in  his  own  behalf  the  defendant,  who  so  fully 
denied  that  he  made  the  admissions  in  part,  and  explained 
the  rest,  that  the  jury  could  not  have  found  for  plaintiff 
on  this  part  of  the  case.  I  intend  to  speak  of  this  case 
only,  and  not  to  imply  that  there  should  be  a  similar 
result  in  every  case  where  there  is  a  conflict  of  the  same 
general  kind.  In  brief,  the  plaintiff  showed  no  cause  of 
action. 

Judgment  affirmed,  with  costs. 

Tbuax,  J.,  concurred. 
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THOMAS  FOX,  Eespondent,  v.  MATTHEW  BYRNES, 

Appellant. 

Contract  for  commiitaions  on  sale  or  exchange  of  real  estate, 

Where  a  contract  is  made  to  pay  a  broker  commissions  on  sale  or  exchange 
of  real  estate,  a  change  of  ownership  in  the  property  described  in  the 
contract,  during  the  negotiations,  followed  by  the  c^cchange  contemplated, 
does  not  necessarily  release  defendant,  the  contracting  party,  from  payment 
of  the  commissions  contracted  for ;  nor  does  the  fact  that  the  negotia- 
tions were  not  successful  at  first,  and  were  declared  by  defendant  to  be 
terminated,  provided  they  are  continued  by  defendant  and  arc  successful. 

In  the  case  at^bar,  at  the  time  of  the  employment  of  plaintiJS  as  broker, 
defendant  owned  real  estate,  the  subject  of  the  contract,  and  requested 
the  plaintiff,  who  had  found  a  person  willing  to  bargain  with  defendant, 
to  tell  him  who  was  his  principal,  and  he  (defendant)  would  attend  to 
the  balance  himself,  and  would  pay  plaintiff  his  full  commissions  if  he 
made  the  exchange.  Plaintiff  introduced  to  defendant  one  S.,  and  defend- 
ant, after  negotiations  for  the  exchange,  which  up  to  that  point  did  not 
result  in  an  agreement,  told  plaintiff  that  no  exchange  could  be  made; 
that  it  was  all  off,  etc.  Shortly  thereafter,  defendant  with  his  son  sought 
S.  and  told  him  that  he  had  given  his  property  to  his  son,  and  if  he  (S.), 
was  for  making  a  deal,  he  should  make  it  with  his  son.  Defendant 
actively  participated  in  the  negotiations,  and  a  contract  was  drawn  by 
him  between  S.  and  the  son,  and  the  matter  consummated. 

Meldy  that  the  consideration  for  such  a  contract  need  not  be  a  benefit  to  the 
promisor;  it  is  enough  if  it  is  some  detriment,  expense,  trouble  to  or  ser- 
vice by  another.  Therefore,  the  fact  that  in  the  course  of  the  negotiations 
the  defendant  gave  the  property  to  another,  would  be  immaterial,  the 
plaintiff  having  found  a  person  who  finally  made  the  exchange  through 
the  negotiations  of  the  defendant 

Further  held,  that  the  gift  of  the  property  to  the  son,  before  the  completion 
of  the  exchange,  did  not  incontrovertibly  prove  that  the  exchange  was 
not  such  as  was  contemplated  by  the  contract,  since  it  might  have  been 
the  intention  of  defendant  to  procure  for  him  through  the  efforts  and  ser- 
vice of  the  plaintiff,  the  additional  advantage  of  a  profitable  exchange. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  1,  1885. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict for  plaintiff,  and  from  order  denying  motion  for  a 
new  trial  made  upon  the  minutes. 
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The  action  was  for  compensation  promised  to  be  paid 
by  defendant  to  plaintiff,  for  procuring  a  person  willing 
to  exchange  real  estate,  under  a  special  contract. 

The  facts  appear  in  the  opinion. 

William  H.  AmouXj  for  appellant. 
Samuel  A.  Noyes,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^There  was  testi- 
mony in  the  case  which  would  uphold  a  verdict,  that  the 
following   facts  existed:   The  defendant   employed  the 
plaintiff  as  a  broker  to  find  a  person  who  would  buy  or 
exchange  real  estate  for  real  estate  that  "v^'as  specified. 
At  the  time  of  the  employment,  the  latter  real  estate  was 
owned  by  the  defendant.     The  plaintiff  found  Mr.  Spauld- 
ing,  who,  he  believed,  would  finally  make  a  bargain  with 
defendant.      The  defendant  said  to  the  plaintiff,  ^^Any 
trade  you  make  for  me  I  will  pay  you  full  commissions, 
the  usual  commission."     He  asked  who  the  plaintiff's 
principal  was.     He  wanted  the  plaintiff  to  tell  him  who  the 
principal  was  and  he  would  attend  to  the  balance  himself  ; 
he  would  attend  to  it,  and  pay  the  plaintiff  full  commis- 
sions.     The  plaintiff  introduced  Mr.  Spauldlng  to    the 
defendant.     Afterward,  the  defendant  and  Mr.  Spaulding 
carried  on  negotiations  as  to  the  exchange,  which,  up  to  a 
certain  point,  did  not  result  in  an  agreement.   The  plaintiff 
took  no  part  in  them.     The  defendant  met  the  plaintiff  and 
said  to  him,  *^  Oh,  I  will  have  no  more  to  do  with  that — 
you  cannot  make  a  trade — ^won't  touch  it  at  all — won't 
have  anything  to  do  with  it."    During  much  of  the  nego- 
tiation between  Mr.  Spaulding  and  defendant,  the  son  of 
the  defendant  was  present.     At  the  point  referred  to,  the 
defendant,  while  his  son  was  present,  said  to  Mr.  Spauld- 
ing, '  *  It  is  all  off.     I  cannot  make  a  trade. "    A  clay  or 
two  afterwards,  the  defendant  and  his  son  went  to  the 
house  of  Mr.  Spaulding.     The  defendant  then  said  that  he 
had  given  his  property  to  his  son,  and  if  Mr.  Spaulding 
"was  making  any  deal,  I  should  make  it  with  his  son." 
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At  once  negotiations  as  to  an  exchange  proceeded,  in  which 
the  defendant  actively  participated.  A  conclusion  was 
reached  that  night.  The  contract  for  the  purchase  was 
drawn  by  the  defendant. 

Undoubtedly,  if  the  contract  had  been  made  while  the 
property  remained  in  the  defendant,  he  would  have  been 
liable  for  the  commission  of  plaintiff.  Now,  was  it  an 
impossible  thing  that  the  defendant  should  be  bound  by 
a  promise  to  pay  commissions  to  plaintiff,  if  the  latter 
should  find  a  person  willing  to  take  the  property  in 
exchange,  the  defendant  not  being,  nor  ever  having  been 
an  owner  of  the  property,  the  defendant  undei-taking  to 
carry  on  the  negotiations  with  the  person  found  by  the 
plaintiff  ?  To  sustain  a  contract  a  consideration  need  not 
be  a  benefit  to  the  promisor,  and  it  is  sufficient  if  it  be 
a  detriment  or  some  expense  to  the  promisee.  If  such 
were  the  nature  of  the  contract,  it  would  be  immaterial 
that,  having  been  owner,  the  defendant,  in  the  course  of 
the  negotiations  that  finally  led  to  the  exchange,  gave 
the  property  to  another.  The  condition  would  be  com- 
plied with  ;  the  plaintiff  would  have  found  a  person  that 
through  the  negotiation  of  defendant,  exchanged  finally 
property  for  the  property  described  in  the  contract  of 
employment. 

The  fact  of  the  defendant  giving  the  property  to  his 
son,  did  not  incontrovertibly  prove  that  an  exchange 
while  in  the  hands  of  the  son  was  not  such  as  was  con- 
templated by  the  contract  of  employment.  It  may  have 
been  within  the  intention  of  the  defendant,  besides  giving 
the  property  to  the  son,  to  procure  for  him,  through  the 
efforts  of  the  plaintiff,  the  additional  advantage  of  having 
an  opportunity  to  make  a  profitable  exchange. 

There  was  enough  evidence,  under  the  Aie  ws  that  have 
been  expressed,  to  take  the  case  to  the  jury.  The  court 
was  not  in  error  in  refusing  to  dismiss  the  complaint. 

The  coimsel  for  defendant  excepted  to  that  part  of  the 
charge  of  the  court  which  submitted  to  the  jury  whetherthe 
plaintiff  found  a  purchaser  for  the  property  of  the  defend- 
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ant,  because  the  undisputed  evidence  of  Mr.  Spaulding  and 
of  the  defendant  and  his  son  was  that  they  declared  the 
contract  off.  The  exception  does  not  seem  to  have  l)€en 
well  taken,  for,  whatever  the  declarations  of  these  gentle- 
men may  have  been,  the  statement  of  fact  shows  that 
the  jury  could  have  found  that  the  negotiations  went  on 
unbroken,  as  substantially  carried  on  by  the  defendant, 
until  the  final  exchange. 

The  following  exceptions  should  be  considered.  One 
was  to  a  refusal  to  charge  that  if  the  deed  to  the  defend- 
ant's son  was  executed  and  deUvered  to  him  on  May  13, 
and  no  previous  agreement  had  been  made,  meaning 
imdoubtedly  no  agreement  for  an  exchange,  plaintiff 
cannot  recover.  If  what  has  been  said  as  to  the  liability 
of  the  defendant  not  depending  upon  his  having  remained 
owner,  if  the  contract  of  employment  did  not  contemplate 
that  he  should,  be  correct,  the  court  was  right  in  refusing 
the  request. 

The  same  is  true  of  another  request,  that  unless  the 
jury  find  that  the  transfer  to  defendant's  son  was  a  device 
or  trick,  their  verdict  cannot  be  for  defendant.  The 
defendant  may  have  contracted  to  be  bound  for  the  find- 
ing of  a  person  willing  to  exchange  for  the  said  property 
conveyed  to  him  by  his  father,  bona  fide. 

The  defendant's  exceptions  as  to  the  ruling  of  the  court, 
in  admitting  or  rejecting  evidence  have  been  particularly 
examined.  No  testimony  injurious  to  defendant  was  im- 
properly admitted,  and  none  that  would  have  been  of 
advantage  to  him,  was  improperly  excluded. 

Judgment  and  order  appealed  from,  affirmed,  with 
costs. 

Freedman,  J.,  concurred. 
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THERESA  SALOMON  v.  BRYAN  LAWRENCE. 

Specific  'performance  of  contract  for  purchoM  real  estate, —  TFtW,  co7ixt/ru/&- 
tion  of— trusts — worcU  **  requesV^  and  "  eor^fidenee.^* 

A  clause  in  testator^s  will  read  as  follows  :  *^  I  give,  devise  and  bequeath  to 
my  beloved  wife,  Theresa  King,  all  my  estate,  both  real  and  personal,  of 
every  nature  and  kind  whatsoever,  and  wheresoever  situated,  to  have 
and  to  hold  the  mme  to  her  and  her  heirs  infee^  having  full  confidence 
that  my  said  wife  will  make  proper  and  suitable  provision  for  our  son^ 
Henry  A.  King.  And  I  request  that  out  of  the  estate  hereby  devised  to 
my  said  wife,  she  will  not  only  thoroughly  educate  and  maintain 
my  said  son  Henry  A.  King,  but  that  upon  his  arriving  at  majority,  she 
will  establish  him  in  business  out  of  the  estate  hereby  devised  to  her.  I 
appoint  my  said  wife  the  guardian  of  my  said  son,  and  of  his  estate  dur- 
ing his  minority." 

Held^  that  whether  or  not  the  language  creates  a  trust,  it  was  not  the 
intention  of  the  testator  to  limit  the  power  of  his  wife  to  dispose  of  the  * 
real  estate  devised,  hut  it  was  his  intention  that  she  should  have  the 
same  power  to  sell  that  any  owner  of  property  in  fee  has. 

Further  held^  that  defendant's  assignor,  having  contracted  with  her  to  pur- 
chase the  property,  judgment  should  be  in  her  favor  for  specific  per- 
formance. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1886. 

Submission  of  an  agreed  state  of  facts,  under  section 
1279  of  the  Code  of  Civil  Procedure. 

Theresa  Salomon  and  one  Cohen  made  a  written  con- 
tract for  the  sale  and  purchase  of  real  estate.  Theresa 
Salomon  was  by  it  to  make  a  conveyance  to  Cohen  or  his 
assignees,  ' '  of  the  fee  simple  of  the  said  premises,  free 
from  all  incumbrances."  Cohen  assigned  to  Bryan  Law- 
rence. On  the  day  for  performance  Theresa  Salomon 
tendered  performance  to  Lawrence.  Lawrence  decUned 
to  receive  the  performance  tendered,  on  the  ground  ^ '  that 
imder  the  last  will  and  testament  of  Anthony  King,  the 
said  Theresa  Salomon  did  not  take,  a  complete  and  abso- 
lute title  in  fee  simple  in  and  to  the  premises  described 
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in  the  contract  aforesaid  ;  inasmuch  as  Henry  A.  King, 
had  a  vested  right  or  interest  in  said  premises,  and  the 
same  were  charged  for  his  proper  and  suitable  provision, 
education  and  maintenance,  and  establishment  in  business 
at  his  majority,  and  that  imder  the  said  will  a  trust  arose 
in  favor  of  said  Henry  King." 

The  facts  to  which  this  objection  referred,  were  as 
follows  :  Theresa  Salomon,  being  then  a  married  woman, 
claimed  title  under  the  will  of  her  former  husband, 
Anthony  King.  Henry  King  was  the  only  child  of 
Anthony  and  Theresa.  The  parts  of  the  will  that  relate 
to  the  controversy  are  as  follows  :  "I  give,  devise  and 
bequeath  to  my  beloved  wife  Theresa  King,  all  my  estate, 
both  real  and  personal,  of  every  nature  and  kind  whatso- 
ever, and  wheresoever  situated,  to  have  and  to  hold  the 
same  to  her  and  her  heirs  in  fee,  having  full  confidence 
that  my  said  wife  will  make  proper  and  suitable  provision 
for  our  son,  Henry  A.  King.  And  I  request  that  out  of 
the  estate  hereby  devised  to  my  said  wife,  that  she  will 
not  only  thoroughly  educate  and  maintain  my  said  son 
Henry  A.  King,  but  that  upon  his  arriving  at  majority, 
she  will  establish  him  in  business  out  of  the  estate  hereby 
devised  to  her.  I  appoint  my  said  wife  the  guardian  of 
my  said  son  and  his  estate  during  his  minority." 

The  court  was  asked  to  determine  whether  there 
should  be  judgment  in  favor  of  Theresa  Salomon,  that 
Lawrence  specifically  perform  the  contract  according  to 
its  terms,  or  judgment  for  Lawrence  that  Theresa  is  not 
entitled  to  specific  performance,  and  also  that  she  pay  him 
$500,  an  amoimt  paid  on  the  contract  at  its  signing  and 
delivery. 

Julius  J,  &  A.  Lyons  J  for  Theresa  Salomon. — I.  It 
being  a  rule  of  law  that  any  devise  or  gift  which  may  be 
repugnant  to  a  former  devise  or  gift  must  fail  and  give 
way  to  the  first  devise  in  fee,  the  expressions  of  ''con- 
fidence" and  ''request,"  contained  in  the  said  will  of 
Anthony  King,   do  not  create  a  trust  in  favor  of  said 
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Hemy  A.  King,  nor  do  they  divest  the  plaintiff  of  her 
title  to  the  property  devised  to  her  in  fee  (Parson  v.  Best, 
1  S,  C.  B.  T.  &  C.  211 ;  Foose  v.  Whitmore,  82  iV.  F. 
405 ;  Re  Hutchinson,  tenant,  L.  R.  8  Ch.  Div.  540 ; 
Clark,  Exr.,  v.  Leupp,  Imp.,  88  N.  Y.  228 ;  Mackett  r. 
Mackett,  L.  R.  14  Equ.  Cas.  49.  See  also  Campbell  t?. 
Beaumont,  89  N.  Y.  464;  Helmer  v.  Shoemaker,  22 
Wend.  137  ;  Cohen  v,  Cohen,  4  Redf.  49  ;  Jackson  v.  Bull, 
10  Johns.  19  ;  Colton  v.  Stenlake,  12  Edsty  514 ;  Downey 
V.  Bordon,  36  N.  J.  L.  460 ;  McKenzie's  Appeal,  41  Conn. 
607 ;  Hurler  v.  Jenks,  43  Penn.  445  ;  Kerbert  v.  Thomas, 
3  Ad.  &  L.  123  ;  Sale  v.  Moore,  1  SimonSy  534  ;  Webb  v. 
Wools,  2  Simons  N.  S.  267 ;  Gebler  v.  Chapin,  19  Conn. 
342  ;  In  re  Pennock's  Est.,  20  Penn.  268). 

n.  If  any  trust  in  favor  of  Henry  A.  King  was 
created  by  the  will  of  Anthony  King,  we  claim  it  is  void, 
as  it  is  uncertain,  indefinite  and  ambiguous ;  while  the 
object  and  pui'poses  thereof  may  be  expressed,  the 
amount  or  portion  of  the  estate  to  be  so  expended  for 
support  and  maintenance  arfe  not.  It  is  not  shown 
whether  the  income  or  capital  is  to  be  used  therefor,  and 
as  to  the  establishment  of  said  Henry  in  business,  there 
is  no  direction  as  to  what  portion,  if  not  all  of  the  estate, 
is  to  be  so  used.  The  absence  of  these  necessary  direc- 
tions show  that  it  was  not  the  intention  of  the  testator  in 
any  way  to  limit  his  wife's  title  in  fee,  for,  in  both 
instances  where  he  suggests  and  requests,  he  repeats  that 
he  has  given  and  devised  the  estate  to  her. 

III.  Whatever  cases  there  may  be  when  a  request  has 
been  converted  into  a  trust  the  f onner  estate  has  been  a 
life  estate,  and  not  one  in  fee. 

John  E.  Develiny  for  Bryan  Lawrence. — The  words 
in  the  devising  clause  of  the  will,  viz. ;  "  having  full  con- 
fidence that  my  said  wife  will  make  proper  and  suitable 
provision  for  our  son  Heniy  A  King,  and  I  request  that," 
limit  the  general  words  of  the  gift  and  devise  to  her,  and 
engraft  a  tnist  upon  it.     (a)  The  cases  are  niunerous  in 
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which  the  words  '^having  confidence,"  *'I  request,"  or 
words  similar  in  substance,  following  a  devise,  have  been 
held  to  ci-eate  a  trust  (1  Jamian  Wills,  680  ;  Perry  Trusts^ 
§  112 ;  Story's  Eq.  Juris.  §§  10G8-1068  (a) ;  Wright  t\ 
Atkyns,  17  Ves.  255  ;  Vandyck  v.  Van  Beuren,  1  CainieSy 
84 ;  Massey  v.  Sherman,  Arnb.  520).  (6)  To  give  effect  to 
a  direction  of  this  description  all  that  is  required  by  law 
is  that  the  language  employed  to  express  it  shall  indicate 
it  to  have  been  the  intention  of  the  testator  that  it  should 
certainly  be  observed  and  carried  into  effect  (Lawrence  v. 
Cooke,  32  Hun,  126).  (c)  Added  to  this,  it  may  be  said 
that  the  person  and  object  of  the  trust  should  be  certain 
(Wright  V.  Atkyns,  supra;  Burt  v.  Herron,  66  Penn. 
400). 

II.  Both  the  person  and  object  are  here  plainly  pointed 
out.  The  person  was  his  son,  the  object,  the  education 
and  maintenance  of  this  son,  and  his  establishment  in 
business  after  arriving  at  age.  The  latter  object  may  or 
may  not  be  too  general,  but  the  former  (education  and 
maintenance)  are  direct  and  certain  and  could  be  enforced 
by  the  comii.  Every  implication  is  in  favor  of  the  heir, 
and  all  parts  of  the  wiU,  even  where  some  may  be  invalid, 
are  to  be  taken  and  considered  together,  to  facilitate  its 
interpretation  and  ascertain  the  intention  of  the  testator 
(Van  Kleeck  v.  Dutch  Church,  20  Wend.  469  ;  Tucker  v. 
Tucker,  5  N.  Y.  408).  The  confidence  and  i^equest  do  not 
form  an  independent  clause  inconsistent  with,  but  give 
direction  to  the  devise.  They  form  part  of  the  substance 
of  the  devise,  and  the  case  is  thus  taken  out  of  that  class 
of  decisions  which  hold  that  an  absolute  devise  in  fee  may 
not  be  diminished  or  limited  by  subsequent  clauses  in  the 
will  which  merely  cast  a  doubt  upon  it,  such  as  Clark  v. 
Leupp,  88  N.  Y.  228,  231 ;  Campbell  v.  Beaumont,  91  Ih. 
464,  468  ;  Freeman  v.  Coit,  96  lb.  63,  69.  The  case  under 
consideration  does  not  differ  from  a  vdll  by  which  an 
estate  is  devised  in  fee  with  the  additional  and  positive 
words  immediately  following:  '*In  trust  nevertheless," 
&c.    Here,  instead  of  formal  words  being  used,  the  trust 
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is  created  by  informal  but  suflBcient  words  (1  Perry 
Trusts,  §§  83,  112,  114).  The  words  of  the  will,  the  sur- 
roundings  of  this  case,  of  the  reason  and  of  the  object  of 
the  testator's  "  request,"  his  duty  to  his  offspring  as  well 
as  his  natural  affection,  and  the  implication  of  law  in 
favor  of  the  heir  and  against  his  disherison,  aU  unite  in 
bringing  the  case  within  the  decisions,  which  hold  that 
the  phraseology  here  used  creates  a  trust. 

By  the  Court. — Sedgwick,  Ch.  J. — In  such  cases, 
when  the  determination  depended  alone  upon  the  force  of 
the  use  of  the  words  "  confidence  "  and  ''  request,"  it  has 
been  held  that  they  impose  an  obligation  upon  the  devisee 
as  to  the  property  devised,  in  favor  of  the  person  contem- 
plated by  the  testator.  There  are  several  matters  in  the 
present  case,  that  tend  to  such  a  result.  Henry  King  was 
the  only  child  of  the  testator,  w^hose  wiU  made  no  other 
provision  for  him  than  is  made  by  the  provisions  now 
under  construction.  It  is,  moreover,  within  the  range  of 
the  considerations  appropriate  to  such  a  case,  to  inquire 
whether  the  testator,  in  refening  to  the  "  estate  "  of  his 
son,  of  which,  during  his  minority,  he  made  the  mother 
and  devisee  the  guardian,  did  not  refer  to  such  an  estate 
as  the  son  might  have  if  the  devisee  responded  to  the  con- 
fidence and  performed  the  request  of  the  testator.  Of 
course,  before  finally  determining  that  there  was  what 
is  called  a  trust,  it  would  be  necessary  to  examine  other 
things  which  look  in  a  different  direction.  Arguments 
that  by  themselves  are  favorable  to  the  position  that  there 
is  a  trust  for  the  son,  have  been  alluded  to  to  prevent  any 
supposed  implication  from  this  decision  of  an  opinion  that 
the  son  has  no  inteiest  in  any  form  ;  and  on  the  other 
hand  there  is  no  intention  to  intimate  what  is  the  nature 
or  form  of  that  interest,  if  it  exists,  excepting  so  far  as  it 
may  be  necessary  to  say,  that  wlmtever  it  is,  it  is  not 
inconsistent  with  the  capacity  of  Theresa  Salomon  to  con- 
vey a  fee  of  the  real  estate.  Such  a  result  would  follow 
an  ascertainment  that  the  testator  intended  that  in  keep- 
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ing  his  confidence  and  performing  his  request,  the  wife 
should  have  legal  capacity  to  sell  the  fee. 

The  testator  did  not  describe  the  method  of  applying 
the  property  to  the  advantage  of  the  son  in  the  respects 
specified  by  the  will.  Generally,  where  there  is  a  trust 
created  by  giving  the  legal  title  of  property  to  a  trustee 
for  a  cestui  que  trusty  there  is  a  provision  made  for  selling 
the  specific  property,  and  substituting  in  its  place  the  pro- 
ceeds. If  such  a  provision  were  not  made,  the  result 
would  be,  that  only  the  property  itself  or  the  income  from 
it,  could  be  applied  to  the  benefit  of  the  cestui  que  trust. 
To  give  the  power  to  sell  it  is  not  necessary  that  express 
woi-ds  be  used.  It  may  be  implied  from  circumstances, 
and  the  object  of  the  exercise  of  the  power  (1  Hill  on 
Trusts^  686  ;  2  Spencer  Eq.  366  ;  Morton  v.  Morton,  8 
Barb.  18  ;  Dorland  v.  Dorland,  2  lb.  63  ;  Bogertv.  Hertell, 
4  Hill,  492). 

The  object  of  the  favorable  intention  of  the  testator  in 
reference  to  the  son,  could  be  accompUshed  without  mak- 
ing the  estate  in  fee  in  the  devisee  inalienable.  So  far  as 
the  expression  went,  it  could  be  accompUshed  by  devoting 
a  necessary  part  of  the  personal  estate,  or  the  proceeds  of 
a  sale  of  the  real  estate.  Whatever  might  be  supposed  to 
be  the  interest  of  the  son  as  to  any  part  of  the  estate,  the 
devisee  had  an  absolute  fee  simple  in  the  rest,  unincimi- 
bered  with  any  trust.  The  devisee  would,  from  the  nature 
of  the  acts  expected  of  her,  towards  her  son,  be  meant  to 
have  some  discretion,  as  much  as  a  parent  would  have  in 
applying  her  means  to  the  education  and  maintenance, 
and  the  setting  up  in  business  of  a  son.  The  kind  of  dis- 
position of  the  estate  to  the  wife,  implies  that  she  was  not 
to  be  limited  to  keeping  the  property  devised  to  her  in  fee, 
in  the  form  in  which  it  was  upon  the  testator's  death, 

I  am,  therefore,  of  opinion  that  it  was  not  the  inten- 
tion of  the  testator  to  limit  the  devisee's  power  of  disposi- 
tion, and  it  was  the  intention  that  she  would  have  the 
same  power  to  seU  that  any  owner  of  a  fee  has. 

The  judgment  should  be  in  favor  of  Theresa  Salomon 
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for  specific  performance.     The  form  of  the  judgment  is  to 
be  settled  upon  notice. 

Freedman  and  Truax,  J  J. ,  concurred. 


CHRISTOPHER  B.  KEOGH,  et  al.,  v.  STEPHEN  A. 
MAIN,  Appellant,  and  THOMAS  MULRY,  et  al., 
Respondents. 

Stipulation — when  may  be  set  aside  on  motion. 

When  a  stipulation  given  in  an  action  has  the  force  of  a  contract  between 
the  parties,  it  should  not  be  set  aside,  except  upon  such  clearly  disclosed 
equitable  grounds  as  would  authorize  the  amendment  of  any  contract. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  by  a  defendant  from  an  order  setting  aside  a 
stipulation  made  between  him  and  a  co-defendant. 

The  facts  appear  in  the  opinion. 

Jones  &  Roosevelt^  for  appellant. 

William  P.  Mulry,  for  respondents. 

By  the  Court. — Sedgwick,  Ch.  J. — The  defendant 
Main  was  the  owner  of  a  house  and  lot  in  the  city.  This 
proceeding  was  begun  to  foreclose  an  alleged  mechanic's 
lien  upon  that  real  estate.  The  Mulrys  were  made  defend- 
ants as  claiming  a  mechanic's  hen  upon  the  property. 
After  this  proceeding  was  begun,  there  was  pending  in 
the  marine  court  a  personal  action  against  Main,  brought 
by  one  Leshe,  for  work,  labor  and  materials  done  by  the 
Mulrys  for  Main,  as  alleged.  This  work,  &c.,  was  the 
same  for  which  the  Mulrys  claimed  a  mechanic's  hen  in 
this  proceeding.  Before  the  defendant  Mulrys  had  inter- 
posed an   answer   claiming  a  mechanic's   lien   against 
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defendant  Main,  the  following  stipulation  was  made  :  '^  It 
is  hereby  consented,  on  the  part  of  the  co-defendant  Main, 
that  service  of  a  copy  of  the  answer  of  the  defendants 
Thomas  Mulry  and  Thomas  M.  Mulry  on  this  date,  or 
before  trial,  be  deemed  sufficient  under  the  Code  of  Civil 
Procedure,  and  a  failm-e  to  file  lis  pendens  not  to  vitiate 
said  co-defendant's  right  to  a  foreclosure,  under  the  acts 
for  enforcement  of  mechanics'  hens,  in  case  of  his  success 
in  the  case  at  bar  on  the  merits  and  on  the  law,  said 
defendants  to  abide  the  event  of  success  or  failure  in  this 
action  vnth  respect  to  their  said  claim,  and  the  action  of 
LesUe  v.  Main  is  hereby  discontinued  on  this  basis." 

There  was  a  trial,  in  which  the  defendants  Mulry  were 
successful,  but  the  judgment  was  afterwards  reversed. 
The  subsequent  proceedings  are  very  vaguely  described  in 
the  papers  below,  but  in  substance,  the  result  was,  that 
on  the  trial  between  the  defendants,  the  learned  judge 
held  that  the  defendants  Muhy  were  not  entitled  to  pro- 
ceed against  defendant  Main,  because  the  plaintiff  could 
not  maintain  the  proceedings,  either  from  a  want  of  merits 
or  because  he  had  discontinued  the  action.  Before  judg- 
ment to  this  effect  was  entered,  the  defendants  Mulry 
made  the  motion  to  set  aside  the  stipulation.  In  the 
affidavit  for  the  motion,  it  was  said  that  those  defendants 
proposed  to  enter  an  order  of  discontinuance. 

The  stipulation  had  the  force  of  a  contract,  and  could 
not  be  set  aside  except  upon  a  clearly  disclosed  ground 
that  would  caU  for  the  annulling  of  any  contract.  The 
only  ground  that  is  given  in  the  notice  of  motion,  or 
referred  to  in  the  moving  affidavit,  is  "  that  there  has 
been  no  determination  of  success  or  failm-e  as  to  said 
claim  in  their  action,  either  upon  the  merits  or  the  law." 
It  is  said  in  the  affidavit  that  the  "defendants  have 
neither  succeeded  or  failed  in  this  action."  If  the  ground 
be  correctly  stated,  it  is  clear  that  the  stipulation  protects 
all  the  rights  of  the  Mulry s.  The  fact  that  it  does  not 
injure  them,  is  no  ground  for  setting  it  aside.  The  affida- 
vit does  not  allege  that  the  defendants  were  surprised,  or 
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acted  hastily  or  inadvisedly,  nor  that  the  defendant  Main 
did  or  omitted  to  do  anything  which  misled  them  to  mak- 
ing the  stipulation.  In  short,  it  states  no  equitable 
groimd  for  setting  aside  a  contract.  On  their  position, 
they  are  as  free  to  bring  an  action  as  they  were  before 
this  proceeding  was  begun.  Yet  it  would  appear  that 
they  have  no  interest  in  the  consequences  of  the  stipula- 
tion. So  far  as  facts  are  stated,  it  would  appear  that  they 
are  not  the  owners  of  the  personal  claim  against  defend- 
ant Main,  for  defendant  Main  shows  by  aflSdavit  that  the 
action  in  the  marine  court  was  brought  by  the  assignees 
of  the  Mulrys.  This  is  not  denied,  although  they  say  the 
action  was  brought  on  their  behalf,  and  that  they  mean 
to  bring  an  action.  They  do  not  sAy  that  Leshe  has 
re-assigned  to  them. 

There  being  no  ground  for  setting  the  stipulation  aside, 
I  am  of  opinion  that  each  party  should  have  been  left  to 
litigate  their  claims  under  it  in  any  court,  where  it  should 
be  introduced  by  either  party. 

Order  reversed  with  $10  costs,  and  motion  denied 
without  costs. 

Freedman  and  Truax,  JJ.,  concurred. 


GEORGE  KINNER,  Respondent,  v.  THE  DELAWARE 
&  HUDSON  CANAL  Co.,  Appellant. 

Evidence — contradicting  witness — statements  as  to  /acts  and  circumstances 

inconsistent  with  direct  testimony. 

Where  a  witness,  on  his  cross-examination,  denies  having  made  a  statement 
as  to  a  fact  or  circumstance,  which  is  or  may  be  argued  to  the  jury  to  be 
within  his  knowledge,  and  wliich  is  inconsistent  with  matters  material  to 
the  issue  to  which  he  has  testified  on  the  direct  examination,  the  time 
when,  place  where  and  person  to  whom  such  statement  was  made  being 
seasonably  called  to  the  attention  of  the  witness,  it  may  be  proved,  in 
contradiction  as  affecting  his  credibility,  that  he  did  make  the  statement. 
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Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  Jun4  1,  1886. 

Appeal  by  defendant  from  judgment  entered  upon  the 
verdict  of  a  jury  and  from  order  denying  motion  for  new 
trial  made  upon  the  minutes. 

The  plaintiff  was  the  servant  of  another  corporation 
than  the  defendant.  In  the  course  of  his  service  he  was 
working  upon  a  certain  railroad  track,  awaiting  the  com- 
ing of  a  car  for  the  purpose  of  coupling  to  another  by 
which  he  stood.  It  was  alleged  that  the  defendant's  ser- 
vants were  negUgent  in  moving  the  car  coming  towards 
plaintiff,  and  that  it  moved  so  fast,  that  while  plaintiff 
was  in  the  act  of  coupUng,  his  hand  was  hurt. 

• 

Matthews  &  Rapallo,  attorneys,  Edward  S.  Rapallo 
and  Howard  Townsend,  of  counsel  for  appellant,  on  the 
questions  considered  in  the  opinion,  cited : — Thallheimer  t\ 
Brinckerhoff  (4  Wend,  394);  Luby  t;.  Hudson  R.  R.  R.  Co. 
(17  N,  Y,  131);  Anderson  v,  Rome,  Watertown  &Ogdens- 
burgh  R.  R.  Co.  (54  iV.  F.  334);  Chapman  ^^  Erie  Railway 
Co.  (55  iV.  F.  584);  Dean  v.  ^tna  life  Ins.  Co.  (62  N.  Y 
642);  Johnston  v.  Thompson  (23  Hun^  90);  Combs  r.  Win 
Chester  (39  N.  H,  1);  Howard  v.  City  Fire  Ins.  Co.  (4  Den 
502);  Great  Western  Turnpike  Co.  v.  Loomis  (32  N.  Y 
127);  Stokes  v.  People  (53  N,  F  164);  Eames  v.  Whit- 
taker  (123  Mass.  342);  Horner  v.  Everett  (91  N.  Y,  641); 
Carpenter  v.  Ward  (30  N.  F  243). 

C  D,  Rusty  attorney,  and  Channcey  S.  Trtuix,  of  coun- 
sel for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J.— The  defendants 
called  as  a  witness  a  workman  named  Kelly,  employed 
by  them.  On  his  direct  examination  he  said  he  was  shov- 
ing  over  cars  that  were  to  go  down  the  track  where  the 
plaintiff  was,  when  he  was  hurt.  One  car  was  stiff  ;  the 
grease  was  hard,  and  they  could  not  get  it  to  run.  The 
witness  and  another  man  had  to  get  pinch  bars  and  pinch 
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the  car  down  on  the  track  referred  to.  Then  it  went 
down  quite  easily,  and  no  faster  than  if  a  man  stood  at 
the  brake.  It  was  not  necessaiy  for  a  man  to  be  at  the 
brake,  as  the  car  was  going  so  easily.  He  went  down  the 
track  along  side  of  the  car  and  at  the  end  of  it,  ready  to 
step  on  it.  The  car  was  going  at  the  usual  rate  of  speed, 
that  enabled  a  coupler  to  safely  couple  the  car  to  the  one 
ahead  of  it. 

By  other  testimony  it  appeared  that  the  plaintiff  was 
on  the  ti'ack  at  the  end  of  another  car,  for  the  purpose  of 
coupling  to  it  the  moving  car  referred  to  by  the  witness 
KeUy. 

The  witness  further  said  in  substance,  that  as  he  was 
moving  the  car  he  referred  to,  he  did  not  know  that  the 
plaintiff  was  on  the  track  ready  to  couple.  When  he  got 
within  about  forty  feet  of  the  cars  ahead  of  the  one  he 
was  moving,  he  hallooed  to  know  where  Kinner,  the 
plaintiff  was,  to  see  if  he  was  ready  to  couple  that  car. 
He  got  no  reply  ;  then  he  let  the  ear  go  with  the  others. 
He  tm*ned  back  to  get  another  car,  when  Kinner  came 
down  along  the  cars  with  his  hand  hurt.  He  said  that 
the  car  he  was  going  down  with  struck  the  other  car  it 
ran  into,  no  harder  than  it  would  if  a  man  had  been  at 
the  brake  regulating  its  speed. 

On  cross-examination  by  plaintiff,  Kelly  was  asked  if 
he  had  not  said  certain  things,  and  he  in  effect  denied 
that  he  had  said  them.  The  declarations,  as  supposed  by 
the  questions,  were  such  as  they  assumed  to  have  been 
made  to  the  plaintiff  immediately  after  the  accident. 
This  does  not  affect  the  principle  on  which  this  appeal  on 
this  point  will  be  decided.  In  rebuttal,  the  plaintiff  took 
the  stand,  and  was  asked  several  questions  tending  to 
show  that  Kelly  had  said  the  things  which  he  had  denied. 
The  defendants  took  exceptions  to  the  admissions  of  these 
questions.  The  ground  of  the  objection  is  that  the  ques- 
tions to  Kelly  related  to  matters  that  had  not  been 
brought  out  upon  Kelly's  direct  examination,  and  referred 
to  matters  which  were  not  evidence  against  the  defend- 
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aat,  as  the  declarations  of  Kelly  would  not  be  testimony 
against  them. 

It  seems  to  me  that  the  assumption  that  the  declara- 
tions pointed  at  by  the  questions  did  not  refer  to  Kelly's 
direct  examination,  is  not  sustained  by  that  examination. 
The  rule  that  the  declarations  of  a  witness  as  to  matters 
as  to  which  he  has  testified,  they  being  material  to  the 
issues,  can  be  shown  to  affect  his  credibihty  after  he  has 
denied  that  he  has  made  them,  is  not  confined  to  the 
immediate  things  he  testified  to,  but  extends  to  circum- 
stances within  his  knowledge,  or  which  it  may  be  argued 
to  the  jury  are  within  his  knowledge,  inconsistent  ^\ith 
the  things  he  has  testified  to,  or  which  would  call  for  a 
modification  of  his  testimony  (Sloan  v.  The  New  York 
Central  E.  E.  Co.,  45  K  F.  126). 

Some  of  the  questions  asked  for  the  purpose  of  contra- 
dicting Kelly,  referred  to  whether  he  had  said  that  he  saw 
the  plaintiff  go  on  to  the  track  to  make  the  coupling,  but 
thought  he  had  made  it.  This  related  to  his  direct  exam- 
ination, for  the  inference  from  that  would  be,  naturally, 
that  he  had  not  seen  the  plaintiff.  Other  questions 
referred  to  whether  Kelly  had  said,  what  he  had  denied 
saying,  that  there  was  no  brakeman  on  the  car  because  it 
was  a  cold  morning,  and  the  car  was  so  stiff  that  he 
thought  it  would  not  run  fast  enough  to  require  a  brake- 
man.  This  referred  to  that  part  of  his  direct  examination 
as  to  the  actual  cause  of  there  being  no  brakeman  on  the 
car,  which  was  relevant  to  the  issue  of  defendant's  negli- 
gence. Another  question  referred  to  whether  Kelly  had 
admitted  that  if  he  thought  the  plaintiff  was  going  to  get 
hurt,  he  could  have  run  down  close  enough  to  have  shouted 
to  him  to  look  out  for  himself.  This  referred  by  implica- 
tion to  facts  that  the  jury  might  have  considered  in  finding 
whether  their  existence  was  consistent  with  the  precau- 
tion that  Kelly  swore  he  took  by  shouting  out,  under  the 
circumstances  that  Kelly  testified  to. 

I  therefore  think  that  the  exceptions  should  not  be  sus- 
tained. 
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After  examining  the  testimony,  I  find  in  it  facts  that 
were  properly  submitted  to  the  jury  on  the  questions  of 
negligence  and  contributory  negUgence. 

The  judgment  and  order  appealed  from  should  be 
aflttrmed,  with  costs. 

Freedman,  J.,  Qoncmred. 


ROBERT    W.    FORBES,    Respondent,    v.    BERNARD 

SPAULDING,  Appetj.ant, 

Proeeedififfa  mpplementary  to  execution — effect  of  return  of  proceedings  to 

sell  real  estate  under  execution. 

The  sheriff,  ninety  days  a^er  an  execution  was  issued  to  him,  made  the 
following  return  :  ^^In  pursuance  of  the  demand  of  plaintift's  attorney, 
I  make  the  following  return  to  the  within  execution :  I  have  collected 
nothing  under,  and  have  not  found  any  personal  property  out  of  which 
the  said  execution,  or  any  part  of  the  same  can  be  made,  but  I  have 
thereunder  levied  upon  the  real  estate  mentioned  in  the  annexed  notice 
of  sale,  and  have  advertised  the  same  for  sale  as  in  said  notice  provided. 
I  have  found  no  other  property  out  of  which  to  satisfy  the  same" 

Held^  that  the  execution  was  returned  unsatisfied  within  the  meaning  of 
section  2435  Code,  and  that  plaintiff  was  entitled  thereunder  to  an  order 
for  defendant's  examination  in  supplementary  proceedings. 

The  effect  of  such  a  return  is  not  modified  by  ttie  statement  of  the  sheriff, 
that  it  was  made  at  request  of  plaintiff's  attorney. 

The  proceeding  to  give  notice  of  sale  of  real  estate  in  execution  of  the  stat- 
utory power  for  sale  of  real  estate  under  a  judgment,  is  not  a  satisfaction, 
because  the  real  property  remains  in  the  debtor  and  in  his  possession. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  JuJiely  1885. 

Appeal  by  defendant  from  a  order  denying  his  motion 
to  vacate  an  order  for  his  examination  in  proceedings  sup- 
plementary to  execution. 

The  ground  of  the  motion  to  vacate  was  that  the 
execution  had  not  been  returned  unsatisfied.     The  execu- 
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tion  was  delivered  to  the  sheriff  on  October  21,  18S4,  and 
returned  by  him  February  6,  1885.  The  return  was  in 
the  following  words  :  "  In  pursuance  of  the  demand  of 
plaintiff's  attorneys,  I  make  the  following  return  to  the 
within  execution  :  I  have  collected  nothing  imder,  and 
have  not  found  any  personal  property  out  of  which 
the  said  execution  or  any  part  of  the  same  can  be  made, 
but  I  have  thereunder  levied  upon  the  real  estate  men- 
tioned in  the  annexed  notice  of  sale,  and  have  advertised 
the  same  for  sale  as  in  said  notice  provided.  I  have 
found  no  other  property  out  of  which  lo  satisfy  the 
same. "    To  this  was  attached  a  copy  of  the  notice  of  sale. 

Alex.  Thain,  for  appellant. 
John  H.  KitcheUy  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J.— The  sole  question 
is  whether  the  execution  was  returned  wholly  or  partly 
unsatisfied,  within  the  meaning  of  section  2435  of  the 
Code  of  Civil  Procedinre.  If  it  were,  the  right  of  the 
plaintiff  to  the  order  of  examination  is  clear.  The  general 
rules  that  relate  to  the  right  of  a  creditor  to  bring  an 
action  to  apply  equitable  assets  to  the  satisfaction  of  a 
judgment,  in  Ueu  of  which,  to  a  certain  extent,  supple- 
mentary proceedings  were  allowed,  may  be  adverted  to  for 
the  purpose  of  construing  the  statute,  when  construction 
is  permitted,  but  not  where  the  statute  is  unambiguous. 

The  effect  of  the  return  is  not  modified  by  its  state- 
ment that  the  return  was  made  at  request  of  plaintiff's 
attorney.  It  was  the  duty  of  the  sheriff  to  have  made 
the  return  at  a  much  earlier  day. 

It  appears  on  the  face  of  the  return  that  the  execution 
was  unsatisfied,  unless  the  statement  that  there  was  a 
levy  upon  real  estate,  and  notice  of  sale  under  it,  intimates 
that  there  was  a  satisfaction.  Strictly,  the  levy  of  an 
execution  upon  real  estate  is  now  unknown  to  the  law 
(Wood  V,  Colvin,  5  Hill,  228  ;  Colt  v.  Phoenix  Fire  Ins. 
Co.,  54  N.  F.  595.)    The  performance  of  the  mandate  of 
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the  process  is  an  execution  of  a  power  to  sell,  under  the 
statute  (Wood  v.  Colvin,  supra).  But  the  proceeding  to 
give  notice  of  sale  in  execution  of  that  power,  is  not  a  sat- 
isfaction, because  the  real  property  remains  in  the  debtor 
and  in  his  possession.  Therefore  it  is  held  that  such  a 
proceeding  is  not  satisfaction  (Shepard  v.  Rowe,  14:  Wend. 
260  ;  Taylor  v.  Ranney,  4  Hill,  619). 

In  a  creditor's  action  the  fact  that  the  debtor  had  prop- 
erty which  might  have  been  taken  by  legal  process,  was 
not  a  defense  in  the  action.  It  was  enough  if  the  com- 
plainant had  in  good  faith  used  the  only  power  he  had 
over  the  debtor's  property,  by  issuing  the  legal  process 
and  awaiting  its  return. 

In  the  present  case,  the  appellant  is  not  aided  even  by 
a  presumption  that  the  sale  would  result  in  the  plaintiff's 
receiving  any  money  under  the  judgment. 

Of  course,  if  the  judge  below  had  been  satisfied  that 
the  same  matter  had  been  previously  determined  between 
the  parties  in  favor  of  the  defendant,  he  would  have 
followed  the  first  decision.  It  was  not  clearly  shown  that 
the  same  matter  had  been  previously  determined. 

Order  afltened,  with  $10  costs  and  disbursements  to  be 
taxed. 

Freedman,  J.,  concurred. 
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JinJXJS  CATLIN,  Jr.,  et  al.,  Appellants,  v.  GEORGE 
F.  VIETOE,  ET  AL.,  Respondents. 

Fahe  representatums — when  mffident  as  hasU  of  action — reliance  on  enen- 

tial  to  action  founded  on. 

Defendants*  broker  offered  for  sale  to  plaintiffs  several  notes,  amounting  to 
about  $7,000,  owned  by  defendants,  made  by  P.  L.  Freneau  &  Co.,  cus- 
tomers of  theirs,  and  the  broker  stated  as  a  reason  for  defendants* 
desire  to  sell,  that  they  had  a  large  amount  of  orders  waiting  for 
deliyery  to  the  makers  of  the  notes,  but  they  were  unwilling  to  deliver 
until  they  parted  with  the  paper.  Plaintiffs,  not  being  satisfied  with 
this,  sent  a  clerk  to  defendants  to  obtain  information.  The  clerk, 
without  disclosing  that  he  desired  the  information  in  regard  to  the  plaint' 
iffs  having  been  offered  notes  belonging  to  the  defendants,  asked  various 
questions,  the  answers  to  which  were,  in  substance,  that  defendants 
had  no  information  concerning  P.  L.  Freneau  &,  Co.,  other  than  what 
could  be  got  from  mercantile  agencies;  that  they  had  no  statement  from 
them,  but  they  sold  them  freely,  and  had  several  thousand  dollars  ready 
for  delivery  to  them.  This  conversation  was  repeated  to  plaintiffs,  and 
they  bought  the  notes.  One  of  the  plaintiffs  testified  that  he  told  the 
broker  the  next  day  that  he  did  not  like  the  statement  of  the  makers 
of  the  notes,  but  thought  they  would  pull  through  that  season,  as  the 
defendants  were  going  to  deliver  the  goods,  and  the  delivery  would  guar- 
antee the  payment  of  the  notes.  He  also  testified  that  the  reason  that 
actuated  him  was  the  fact  that  the  defendants  were  going  on  to  deliver 
their  new  goods  through  the  season  beginning  with  this  particular  pur- 
chase, and  if  they  delivered  this  bill  of  $8,000  or  $10,000  they  would 
probably  deliver  another  one. 

Heldy  on  appeal  from  a  dismissal  of  the  complaint,  that  as  it  was  not  proved 
either  that  defendants  had  not  sold  goods  freely,  considering  the  vague 
meaning  of  that  term,  or  that  they  had  not  on  hand  ready  for  delivery 
a  large  amount,  or  several  thousand  dollars'  worth  of  goods,  and  as  they 
were  not  apprised  of  the  expediency  or  duty  of  being  exact,  and  as  the 
statements  as  to  those  matters  being  the  only  ones  which  formed  the 
basis  of  the  reasons  on  which  alone  plaintiffs  relied  in  purchasing  the 
notes,  as  testified  to  by  one  of  them,  an  action  for  false  representations 
would  not  lie. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  1,  1885. 
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Appeal  by  plaintiffs  from  judgment  for  defendants 
entered  upon  a  direction  at  trial  term  befoi'e  a  jury,  that 
the  complaint  be  dismissed. 

The  action  was  for  damages  from  fraudulent  conceal- 
ment and  false  representations,  alleged  to  have  been 
made  in  respect  of  the  credit  and  means  of  Freneau  & 
Co.,  the  makers  of  certain  promissory  notes  which  the 
plaintiffs  bought  of  the  defendants. 

The  facts  appear  in  the  opinion. 

Martin  &  Smith,  attorneys,  Aaron  Pennington  White- 
head and  M.  W.  Divine,  of  counsel  for  appellants,  argued  : 
—I.  Fraud  renders  all  contracts  voidable  ab  initio,  both 
at  law  and  in  equity.  No  man  is  bound  by  a  bargain  into 
which  he  has  been  deceived  by  a  fraud,  and  a  buyer  may, 
if  he  has  paid  the  price,  recover  it  back  on  offering  to 
return  the  thing  purchased  {Benjamin  Sales,  §  636  ;  Bank 
of  Georgia  v.  Higginbottom,  9  Pet.  48 ;  Baker  v.  Lever, 
67  N.  Y.  304 ;  Pence  v.  Langdon,  99  U.  S.  578 ;  Kimball 
V.  Cunningham,  4  Mass,  502  ;  Coolidge  v.  Brigham,  1  Met. 
547  ;  Perkins  v.  Bailey,  99  Mass.  61  ;  Waters'  Patent 
Heater  Co.  v.  Smith,  120  Mass.  444). 

II.  Plaintiffs  were  induced  to  buy  the  worthless  notes 
of  P.  L.  Freneau  &  Co.  by  false  and  fraudulent  representa- 
tions made  by  the  defendants.  The  plaintiffs  made  out  a 
clear  prima  facie  case  of  fraud,  and  the  court  ought  to 
have  allowed  the  jury  to  pass  upon  the  question.  The 
representation  that  defendants  were  seUing  P.  L.  Freneau 
&  Co.  freely  was  clearly  false.  Again,  it  was  very  mate- 
rial to  the  credit  of  P.  L.  Freneau  &  Co.,  and  to  their 
ability  to  pay  the  notes,  which  had  a  very  short  time  to 
run,  in  aU  very  little  over  six  weeks,  that  a  house  was 
about  to  deliver  them  a  large  amount  of  goods  and  was 
selling  them  freely.  The  effect  of  the  deUvery  of  a  large 
amount  of  goods  would  be  to  strengthen  their  standing 
and  put  them  in  funds  for  the  proceeds  of  these  goods  and 
to  enable  them  to  go  on.  Any  device,  and  any  represen- 
tation, whereby  the  seller  causes  the  purchaser  to  labor 
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under  a  deception  on  a  point  which  the  purchaser  thinks 
material,  is  a  fraud  and  entitles  the  purchaser  to  the 
i-etum  of  his  money  (Hill  v.  Gray,  1  Stark.  434  ;  Duke  of 
Norfolk  V.  Worthy,  1  Camp.  337  ;  Bexwell  v.  Christie,  1 
Cow.  295  ;  Tapp  v.  Lee,  3  B.  &  P.  367). 

m.  The  fraud  need  not  be  the  sole  inducement  or  even 
the  pi'edominant  motive ;  it  is  enough  that  the  representa- 
tions had  material  influence  upon  the  plaintiffs,  although 
combined  with  other  motives  (Morgan  v.  Skiddy,  62  N.  Y. 
319  ;  Hubbard  v.  Briggs,  31  lb.  618  ;  Safford  v.  Grout,  120 
Mass.  20  ;  Hersey  v.  Benedict,  15  Hmiy  282  ;  People  v. 
Haynes,  11  Wend.  557  ;  People  v.  Herrick,  13  Uk  87  ; 
aarke  v.  Dickson,  6  C.  B.  [N.  S.]  453). 

IV.  On  proof  that  representations  are  material,  the 
burden  is  upon  the  party  making  them  to  show  that  they 
were  not  reUed  on  by  the  other  party  {Kerr  Fraud  & 
Mistake^  75  ;  2  Benjamin  Sales,  556  ;  Smith  v.  Kay,  7  H. 
L.  Cas.  750  ;  Nicols'  Case,  3  De  Q.  d;  J.  404  ;  Holbrook  v. 
Burt,  22  Pick.  546). 

V.  In  any  view  of  this  case,  it  should  have  been  passed 
upon  by  the  jury. 

Seward y  Da  Costa  &  Outhrie,  attorneys,  Charles  M. 
Da  Costa  and  William  D.  Guthrie,  of  counsel  for  respond- 
ents, ai'gued  : — I.  There  is  not  the  sUghtest  evidence  in 
the  case  of  any  intent  to  deceive  on  the  part  of  the 
defendants  or  any  one  representing  them.  The  courts 
lean  more  strongly  now  than  ever  before  against  inferring 
such  intent  without  proper  evidence  (Morris  v.  Talcott,  96 
N.  Y.  100  ;  Leffler  v.  Field,  52  lb.  621 ;  Salisbury  v.  Howe, 
87  H).  128  ;  Frisbee  v.  Pitzsimmons,  3  Him,  674). 

II.  The  evidence  is  equally  wanting  to  prove  that  what 
defendants  or  their  representatives  said  was  *'  either  false 
or  known  to  be  false, "  within  the  language  of  the  author- 
ities. Yet  neither  of  these  elements  can  be  wanting  to 
constitute  a  case  of  fraudulent  representation  (Oberlander 
V.  Spies,  45  N.  Y.  175).. 

III.  The  elements  of  influence  by  and  reliance  on  the 
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alleged  representations  are  essential  (Leffler  v.  Field,  52 

^  N.  Y.  621 ;  Taylor  v.  Guest,  58  lb.  266  ;  Dudley  v.  Scran- 

'  ton,  57  16.  428  ;  Smith  v.  Chad  wick,  L.  B.  20  Ch.  D.  27  ; 

Macullar  v.  McKinley,  49  Super.   Ct  5).      These  were 

totally  absent. 

IV.  The  utmost,  however,  that  the  plaintiffs  can  by 
any  possibility  claim  is,  that  the  jury  would,  on  the  evi- 
dence, have  been  warranted  in  finding,  that  when  Riley 
and  Shaw,  on  January  30  and  31,  stated  that  the  defend- 
ants had  goods  ready  to  deUver  to  Freneau  &  Co.,  they 
(the  defendants)  then  intended  not  to  deliver  them  on 
February  1,  or  thereafter.  In  other  words,  that  the 
defendants  then,  viz. :  on  January  30  and  31,  promised  to 
do  in  the  future,  viz.:  on  February  1  and  thereafter, 
what  they  never  intended  to  do.  But  for  a  breach  of  such 
a  promise,  no  action,  grounded  in  fraud,  wiU  he.  In 
other  words,  no  such  action  can  be  based  on  what  may  be 
termed  a  promissory  fraud.  It  has  its  sole  foundation  in 
the  falsity  of  the  representation  of  an  existing  fact,  made 
for  the  purpose  of  inducement  (Gray  v.  Palmer,  2  Robt. 
500  ;  affl'd,  41  N.  Y.  620  ;  see  2  Barb.  500 ;  Ex  parte 
Fisher  v.  New  York  Common  Pleas,  18  Wend.  608  ;  Far- 
rington  v.  Bullard,  40  Barb.  512  ;  Lexow  v.  Julian,  21 
Hun,  577  ;  affirmed,  86  N.  F.  638  ;  Lynch  v.  Dowling, 
City  Court  Rep.  163  ;  Gallager  v.  Brunei,  6  Cow.  346 ; 
Sawyer  v.  Prickett,  19  Wall  146). 

Precisely  the  same  distinction  exists  in  the  law  of 
estoppel  in  pais.  To  constitute  an  estoppel  in  pais 
there  must  be  a  representation  of  an  existing  fact.  An 
equitable  estoppel  can  never  be  grounded  on  a  mere  prom- 
ise (White  V.  Ashton,  51  N.  Y.  280 ;  Musgrave  v.  Sher- 
wood, 54  How.  Pr.  338). 

Under  no  aspect  of  the  case  is  the  view  tenable  that 
defendants  withheld  information  which  they  were  bound 
in  duty  to  give  (People's  Bk.  v.  Bogart,  81  N.  Y.  101). 

By  the  Court. — Sedgwick,  Ch.  J.— The  plaintiffs'  al- 
leged cause  of  action  is  that  they  were  induced,  by  f  raudu- 
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lent  concealments  and  by  false  and  fraudulent  representa- 
tions, on  the  part  of  defendants,  to  buy  from  them  certain 
promissory  notes  t<5  the  amount  of  about  $7,000.  The 
alleged  concealments  and  representations  concerned  the 
pecuniary  responsibility  of  the  makers  of  the  notes,  and 
also  facts  which  it  is  argued  for  plaintiffs,  the  defendants 
afSrmed  existed,  and  the  existence  of  which  they  repre- 
sented to  be  their  reason  for  offering  the  notes  for  sale. 

It  is  a  necessary  part  of  such  a  cause  of  action  to  show 
that  the  plaintiffs,  relied  upon  the  statements,  or  were 
induced  by  them  to  part  with  the  money.  Perhaps  this 
can  be  proved  circumstantially  or  by  presumption  from 
the  nature  of  the  transaction.  In  the  present  case,  one  of 
the  plaintiffs  who  acted  for  both,  specifically  stated  upon 
what  part  of  the  alleged  representations  he  rehed.  His 
testimony  was  so  explicit  and  of  such  a  form  that  the  jury 
would  not  have  been  at  Uberty  to  find  that  he  rehed  upon 
the  other  parts  of  the  representation  or  upon  the  existence 
of  anything  that  it  was  alleged  the  defendants  fraudulently 
concealed. 

The  plaintiffs  had  procured  from  the  makers  of  the 
notes  a  statement  as  to  their  property  and  liabihties.  The 
broker  for  defendants  who  had  presented  to  plaintiffs  the 
notes  for  sale,  had  said  to  plaintiffs  that  the  reason  the 
defendants  wanted  to  sell  the  notes  was,  ^^  that  they  had 
a  large  amount  of  merchandise  on  orders  waiting  deUv- 
ery  to  the  makers  of  the  notes,  and  that  they  were  unwil- 
ling to  deUver  the  goods  until  they  parted  with  the  paper. " 
The  plaintiff,  who  testified  on  the  trial,  was  not  satisfied 
with  this,  but  sent  his  clerk  to  the  defendants'  store.  This 
clerk  saw  a  clerk  of  defendants,  and  had  a  conversation 
with  him,  in  presence,  as  plaintiffs'  clerk  testified,  of  one 
of  the  defendants.  Plaintiffs'  clerk  had  been  told  to  go  to 
defendants'  store  and  ask  one  of  them  about  the  paper  in 
question.  The  conversation  was  as  follows :  Plaintiffs' 
clerk  said,  "Good  morning,  Mr.  Riley.  I  have  called  to 
see  if  you  can  give  Mr.  CatUn  any  information  about  Fre- 
neau  &  Co.'*    After  a  slight  pause,  Mr.  Riley  repUed, 


174:  CATLIN  «.  VIETOR 


Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 


*^We  have  no  information  about  P.  L.  Freneau  &  Co. 
that  M.  CatUn  cannot  get  from  the  mercantile  agencies." 
After  another  shght  pause,  plaintiffs^  clerk  said,  "I  pre- 
sume Mr.  Catlin  wants  to  know  in  regard  to  paper,  as  I 
saw  Mr.  Shaw  (who  was  defendants'  broker)  in  there  just 
before  I  came  away — ^whether  for  himself  or  the  bank,  I 
do  not  know.  You  have  no  statement  from  them  ?"  After 
•  another  shght  pause,  Mr.  Riley  repUed,  "  No,  we  sell  them 
freely,  and  have  several  thousand  dollars  ready  to  dehver 
them  now."  After  another  slight  pause,  the  clerk  of 
plaintiffs  said,  *  ^  Good  morning.  I  am  sorry  to  trouble 
you.  I  thought  you  could  have  told  me  more."  This 
conversation  was  repeated  to  the  plaintiffs.  The  next  day 
the  plaintiff  who  testified,  saw  the  broker  of  the  defend- 
ants, and  said  he  did  not  like  the  statement  of  the  makers 
of  the  notes,  but  that  he  thought  they  would  pull  through 
that  season,  as  defendants  were  going  to  dehver  the  goods, 
and  the  dehvery  would  guarantee  the  payment  of  the 
notes.  He  testified  that  that  reason  operated  upon  his 
mind  in  taking  the  notes  ;  that  is,  that  they  had  the  goods 
ready  and  would  dehver  the  goods.  Finally,  as  the  exact 
description  of  the  operation  of  his  mind,  he  testified,  '^  The 
reason  that  actuated  me  was  the  fact  that  the  defendants 
were  going  on  to  deliver  these  new  goods  through  the  sea- 
son, beginning  with  this  particular  purchase,  and  if  they 
dehvered  this  bill  of  $8,000  or  $10,000,  they  would  probably 
deliver  another  one."  The  substance  of  this  consisted  of 
a  conjecture  of  what  the  defendants  would  do,  in  the 
futin-e,  in  their  deahngs  with  the  makers  of  the  notes. 
The  defendants  or  their  broker  had  not  referred,  in  any 
way,  to  future  dealings.  The  only  fact  that  they  or  their 
broker  had  stated,  which  might  be  thought  to  be  the  start- 
ing point  of  this  conjecture,  was  that  they  had  sold  to 
Freneau  &  Co.  freely,  and  had  on  hand,  for  delivery  to 
them,  a  large  amount  of  goods,  or  several  thousand  dol- 
lars' worth  of  goods.  It  was  not  proved  that  the  defend- 
ants had  not  sold  goods  to  Freneau  &  Co.  freely,  in 
consideration  of  the  vague  meaning  of  such  a  term.    Nor 
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was  it  shown  to  be  untrue  that  the  defendants  had  on 
hand,  ready  for  deUvery,  a  large  amount  of  goods,  or  sev- 
eral thousand  dollars'  worth  of  goods,  unless  it  could  be 
shown  that  the  defendants  intended  that  the  words  used 
on  this  subject  should  be  imderstood  in  their  strict  sense, 
that  is,  ready  foi:  delivery  forthwith,  the  defendants  hav- 
ing definitely  determined  to  deUver  forthwith.  But  the 
plaintiffs  knew  there  was  some  question  on  this  point,  for 
they  had  been  told  that  the  goods  were  not  to  be  delivered, 
unless  the  notes  were  sold.  They  did  not  inform  the 
defendants  that  they  desired  information,  with  a  regard 
to  the  plaintiffs  having  been  offered  notes  that  belonged 
to  the  defendants.  The  plaintiffs'  clerk  said  merely  that 
he  presumed  the  plaintiffs'  inquiry  related  to  some  paper 
of  Freneau  &  Co.,  generally,  because  he  had  seen  the 
broker  in  plaintiffs'  store,  and  the  answers  he  received 
must  be  construed  as  given  by  a  person  not  apprised  of 
the  expediency  or  duty  of  being  exact.  There  was  no 
statement,  at  any  time,  that  the  goods  in  question  were 
of  the  value  of  $7,000  and  more,  as  the  plaintiff  s  assumed, 
and  in  fact  there  was  on  hand,  ready  for  dehvery,  so  far 
as  the  bargaining  between  the  parties  went,  goods  to  the 
amount  of  $1,800. 

I  think  it  is  apparent  that  the  clerk  of  defendants  who 
talked  with  plaintiffs'  clerk,  declined,  substantially,  to 
make  statements  upon  which  plaintiffs  should  act,  for  the 
latter  were  informed  that  the  defendants  knew  nothing 
which  the  plaintiffs  could  not  learn  from  the  mercantile 
agencies.  They,  so  far  as  the  testimony  shows,  omitted 
to  obtain  information  from  the  agencies,  and  should  not 
now  hold  the  defendants  for  fraud  for  a  vague  and  casual 
remark  made  subject  to  the  direction  to  get  information 
elsewhere. 

Judgment  aflftrmed,  with  costs.    • 

Freedman,  J.,  concun-ed. 
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HERMAN  WRONKOW  v.  HENRY  CLEWS,  et  al. 

Stock  transaction — *^stop  ordery^^   tuttal   meaning — meaning  in  broker^ 9 

letters* 

The  phrase  *  *■  stop  order  ^'  means  that  the  hroker  has  received  and  is  hound  bj 
a  direction  of  his  principals  to  sell  at  a  price  described,  when  that  prico 
is  reached  in  the  market.  The  price  may  be  described  bj  referring  to 
contingencies  and  conditions. 

But  the  phrase  in  a  letter  to  his  principal  by  a  broker  with  discretion  to 
sell  stock  bought  by  said  broker  on  account  of  such  principal,  on  a  mar- 
gin, stating  the  price  at  which  the  stock  was  then  selling,  calling  for 
more  margin  to  be  put  up  on  receipt  of  the  letter,  and  adding,  ^*  In  the 
meantime  we  enter  stop  order,"  means  that  the  broker  would  stop 
entirely  in  everything  and  fix  the  transaction  in  statu  quo  until  the 
principal  should  be  heard  from.  If  it  could  be  regarded  as  being  used 
in  the  ordinary  sense,  it  could  only  mean  that  the  broker  imposed  on 
himself  an  obligation  to  sell  at  a  price  lower  than  that  mentioned  in  his 
letter.  In  either  event  (the  stock  having  subsequent  to  the  letter  been 
sold  by  the  principars  order,  and  bringing  less  than  the  rate  mentioned 
in  the  letter),  the  principal  cannot  charge  the  stock  against  the  broker 
at  the  rate  mentioned  in  the  letter. 

Before  Sedgwick,  Ch.  J.,  FREEDMANand  Truax,  J  J. 

Decided  June  1,  1885. 

Plaintiff's  exception  to  a  dismissal  of  the  complaint 
at  trial  term  before  a  jury,  ordered  to  be  heard  in  first 
instance  at  general  term. 

The  defendants  were  the  stockbrokers  of  plaintiff,  who 
had  deposited  with  defendants  certain  securities  in  a 
transaction  in  which  defendants  had  bought  for  plaintiff 
shares  of  railway  stock.  The  plaintiff  tendered  to  them 
an  amount  as  due  by  him  upon  the  sale,  and  demanded 
the  securities  deposited  by  him.  The  defendants  refused 
to  deUver  on  the  ground  that  the  plaintiff  owed  more 
than  he  had  tendered.    . 

Melville  H.  Regenshurger^  attorney,  and  of  counsel 
for  plaintiff. 
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Abbott  Brothers^  attorneys,  and  Albert  A.  Abbott,  of 
counsel  for  defendants. 

By  the  Court.— Sedgwick,  Ch.  J.— The  defendants 
bought  on  account  of  plaintiff,  six  hundred  shares  of  the 
stock  of  the  Northwestern  RaUway  Company,  agreeing  to 
hold  it  for  him  so  long  as  he  should  give  them  a  suflScient 
amount  of  secimty.  He  was  about  to  go  to  Europe. 
The  defendants  held  $15,000  as  security.  The  plaintiff 
furnished  as  security,  in  addition,  thirty  shares  of  Central 
Pacific  Eailway  stock,  and  thirty  shares  of  Pennsylvania 
Bailroad  stock.  It  was  agreed  that  in  his  absence,  the 
defendants  should  act  for  him  in  their  discretion.  He 
went  to  Hamburg.  On  May  12,  the  defendants  sent  to 
him  by  the  post-office,  "  We  are  compelled  to  call  upon 
you  for  additional  margin  on  your  stock  at  present  prices, 
which  are  as  follows  :  No.  West.  1055^,  Cent.  Pac.  41H, 
Penn.  Cent.  56.    You  will  see  that  you  only  have  about 

3  per  cent,  margin  in  our  hands  ;  please,  therefor,  send  us 
a  cable  on  receipt  of  this  letter,  for  $5, 000.  In  the  mean- 
time we  enter  stop  order." 

The  plaintiff  received  this  letter  at  about  8  o'clock  in 
the  morning  of  May  24.  He  immediately  telegraphed  to 
defendants,  ''Sell  all  North  Western.  Keep  Central 
Pacific,  Pennsylvania.  Settle  on  my  return."  At  about 
2  o'clock  in  the  afternoon  of  the  same  day,  he  received 
from  the  defendants  the  following  telegraphic  message  : 
''  Cable  $10,000.     North  West.  97,  answer,"  and  at  about 

4  o'clock  "Sold  all  95." 

The  plaintiff,  on  his  return  to  New  York,  assuming 
that  the  defendants  were  bound  to  sell  the  North  Western 
stock  at  105|,  as  the  price  at  which  it  stood  on  May  12, 
according  to  the  letter  of  that  date,  tendered  to  the 
defendants  the  amount  that  would  be  due  to  them  upon 
such  a  sale,  and  demanded  delivery  to  him  of  the  stock 
that  had  been  kept  as  security.  This  was  refused  on  the 
ground  that  the  plaintiff  owed  the  defendants  $6,000. 

Vol.  XX.— 12 
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The  action  is  for  conversion  in  not  delivering  the  stock 
on  the  demand  that  has  been  referred  to. 

It  may  be  assumed  that  the  defendants  were  entitled 
to  retain  the  security,  if  the  plaintiff,  in  demanding  it, 
tendered  less  than  was  due  by  him  to  defendants.  He 
tendered  an  amount  that  would  have  been  due  if  the 
defendants  had  sold  at  105|.  The  plaintiff  claims  that  they 
were  bound  to  sell  at  that  price,  because  they  had  so 
undertaken  by  the  letter  of  May  12,  in  entering  the  stop 
order,  as  the  letter  called  it. 

It  is  agreed  that  usually  a  stop  order  signifies  that  the 
broker  has  received  and  is  bound  to  obey  a  direction  of 
his  principal  to  sell  at  a  price  described,  when  that  price  is 
reached  in  the  market.  A  stop  order  may,  however, 
describe  the  price  by  ref  ening  to  contingencies  and  condi- 
tions. To  be  a  stop  order  it  is  not  essential  that  a  definite 
figure  as  the  price  be  named.  In  the  present  case,  no  stop 
order  was  in  fact  made.  It  did  not  come  from  the  princi- 
pal, and  the  brokers  had  been  empowered  to  act  in  their 
discretion.  If  used  in  the  ordinary  sense  in  the  letter,  it 
means  that  the  defendants  have  resolved  or  imposed  upon 
themselves  the  obhgation  to  sell  at  a  price.  This,  how- 
ever, could  not  mean  that  the  price  was  to  be  105|,  for 
that  price  had  been  reached,  and  had  that  price  been 
intended,  there  would  have  been  an  immediate  sale.  It 
must  have  referred  to  a  price  lower  than  105^,  and  if  it 
did,  it  is  clear  that  the  plaintiffs  did  not  tender  an  amount 
that  would  be  due  at  any  price  less  than  105|. 

In  reality,  however,  the  words  were  not  used  in  their 
ordinary  sense.  Take  all  the  letter  and  the  circumstances, 
the  controUing  fact  was  that  the  transaction  was  not  to 
be  closed  until  the  plaintiff  had  an  opportunity  to  answer 
by  cable  the  letter  that  was  sent  by  mail,  and  the  words 
''in  the  meantime,  we  enter  stop  order,"  were  intended 
to  describe  what  the  defendants  would  do  to  keep  the 
transaction  open,  that  is,  to  stop  entirely  in  everything, 
and  to  fix  it  in  statu  quo,  until  the  plaintiff  should  answer. 
This  was  done  by  defendants,  and  the  plaintiff  thereupon 
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gave  a  direction  by  cable,  which  permitted  the  defendants 
to  proceed,  and  as  they  sold  as  requested  by  plaintiff,  he 
is  bound  by  the  result. 

The  plaintiff's  exceptions  are  overruled,  and  judgment 
directed  to  be  entered  that  complaint  be  dismissed  with 
costs. 

Freedman  and  Truax,  JJ.,  concurred. 


JOHN   M.    FISHER,  Appellant,  v.  THE    CHAETER 
OAK  LIFE  INSURANCE  Co.,  Respondent. 

Demurrer  —  want  of  jurisdiction  over  foreign  corporations-facts  stated 
not  author izin/j  relief  asked. — Agreement  to  apportion  and  pay — Cause 
of  action  on. — Foreign  carporation — no  interference  with  internal  admin- 
istration. 

The  jurisdiction  of  the  superior  court  is  to  be  presumed.  A  demurrer 
is  Dot  well  taken  unless  the  facts  showing  want  of  jurisdiction  aj)pear 
on  the  face  of  the  complaint.  Therefore,  a  complaint  in  an  action  against 
a  foreign  corporation,  upon  contract,  which  does  not  show  when  the 
contract  was  made,  executed  or  delivered,  nor  when  nor  how  the  sum- 
mons was  served,  is  not  demurrable  for  want  of  jurisdiction,  either  of 
the  person  or  the  subject  matter. 

A  demurrer  on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  is  well  taken,  if  the  facts  stated  do  not 
authorize  the  judgment  prayed  for,  although  they  may  authorize  some 
other  relief. 

Id  case  of  an  agreement  to  apportion  and  pay  the  amount  apportioned, 
apportionment  is  necessary  before  an  action  will  lie  for  a  money  judg- 
ment. Therefore,  a  demurrer  to  a  complaint  in  an  action  brought  on 
such  an  agreement  before  apportionment,  demanding  a  money  judgment, 
is  well  taken.  But  upon  proper  proof  an  action  will  lie  to  compel  the 
making  of  an  apportionment. 

The  courts  of  this  state  will  not  interfere  with  the  internal  administration 
of  the  affairs  of  a  foreign  corporation,  its  officers,  books  and  assets  not 
being  within  their  jurisdiction.  Therefore,  there  is  no  cause  of  action 
in  this  state  against  such  corporation  to  compel  it  to  perform  its  agree- 
ment to  make  apportionment  of  moneys  to  be  received  by  it.  ' 

Qumf^  whether  a  complaint  alleging  facts  claimed  to  constitute  such  a 
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cause  of  action  against  such  foreign  corporation,  and  praying  for  the 
equitable  relief  that  it  make  apportionment,  is  demurrable  as  showing 
want  of  jurisdiction  of  the  subject  matter  ? 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  from  judgment  in  favor  of  defendant,  upon 
demurrer  to  complaint. 

Defendant  demurred  to  the  complaint  on  the  foUoTv- 
ing  grounds  :  First.— That  the  court  had  not  jurisdiction 
of  the  person  of  the  defendant :  Second. — That  the  court 
had  not  jurisdiction  of  the  subject  of  the  action  ;  Third. — 
That  the  amended  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  demurrer  was  argued  before,  and  decided  by 
Ingraham,  J.,  who  deUvered  the  following  opinion  : — 

'*  As  to  the  first  and  second  grounds  of  the  demurrer, 
it  is  sufficient  to  say  that  the  defects  do  not  appear  upon 
the  face  of  the  complaint. 

^^  By  subdivision  7  of  section  263  of  the  Code,  a  superior 
city  court  has  jurisdiction  where  an  action  is  brought  by 
a  resident  of  that  city  against  a  foreign  corporation,  to 
recover  damages  for  breach  of  a  contract,  or  a  sum  pay- 
able by  the  terms  of  a  contract,  when  the  contract  was 
made,  executed  or  delivered  within  this  state,  or  where 
the  summons  is  served  by  the  dehvery  of  a  copy  thereof 
within  that  city  to  an  officer  of  the  corporation,  as  pre- 
scribed by  law.  By  section  266,  it  is  provided  that  the 
jurisdiction  of  a  superior  city  court,  in  an  action  or  special 
proceeding,  must  always  be  i)resumed,  and  when  the 
defendant  appears  in  the  action,  the  want  of  jmisdiction 
is  waived  by  appearance,  unless  it  is  pleaded  in  defense. 

*'  This  is  an  action  on  contract ;  it  does  not  appear  on 
the  face  of  the  complaint  that  the  contract  was  not  made, 
executed  or  delivered  within  this  state,  nor  that  the 
summons  was  not  served  on  an  officer  of  the  defendant 
within  the  dty,  as  prescribed  by  law,  and  it  therefore 
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does  not  appear  on  the  face  of  the  complaint  that  the 
court  has  not  jurisdiction  of  the  person  of  the  defendant, 
or  of  the  subject  of  the  action. 

'^As  to  the  third  ground  of  demurrer.  The  action 
must,  I  think,  be  deemed  an  action  at  law  for  the  i-ecovery 
of  a  specific  sum  of  money.  The  only  rehef  demanded 
in  the  complaint  is  a  money  judgment  against  the  defend- 
ant. No  other  or  different  relief  is  asked  for,  and  if 
plaintiff  is  not  entitled,  on  the  facts  alleged  in  the  com- 
plaint, to  judgment  for  a  specific  sum  of  money  against 
the  defendant,  the  demurrer  must  be  sustained  (Edson  t\ 
Girvan,  29  flwn,  422). 

"  The  agreement  on  which  the  action  is  brou^t  pro- 
vides, that  *  whereas,  a  portion  of  the  assets  of  the  com- 
pany (defendant)  are  of  uncertain  value,  and  cannot  be 
made  available  as  a  part  of  the  reserve  of  the  company, 
and  it  has  become  necessaiy  to  reduce  the  liabilities  of 
said  company,  the  plaintiff  agrees  to  reduce  the  amount 
of  the  poUcy  payable  to  him,  two-fifths,  viz :  from  $2,000 
to  $1,200,  and  the  defendant  agrees  that  when  the  said 
company  shall  realize  from  .said  imcertain  assets  any 
divisible  surplus,  which  may  properly  be  divided  among 
the  holders  of  policies  so  reduced,  said  company  will  from 
time  to  time  apportion  to  the  said  policy  .  .  its  fair  and 
equitable  proportion  of  said  divisible  surplus,  by  adding  to 
said  poUcy  or  otherwise,  which  dividend  shall  continue 
upon  such  reduced  policies  after  they  become  due  and  are 
settled,  as  well  as  upon  those  which  remain  in  force.' 

"This  is  an  express  obhgation  of  the  defendant, on  the 
realization  from  the  '  uncertain  assets  of  a  divisible  sur- 
plus, which  may  properly  be  divided  among  the  holders 
of  policies  so  reduced.'  When  a  divisible  surplus  shall 
have  been  realized,  the  company  is  bound  to  apportion 
to  said  policy  its  fair  and  equitable  proportion ;  no  dis- 
cretion is  vested  in  the  company.  It  is  not  provided  that 
the  company  may  apportion,  but  it  agrees  it  will  appor- 
tion. That  agreement  is  founded  on  a  valid  considera- 
tion, and  is  one  which  the  court  can  and  should  enforce. 
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Cases  cited  by  defendant,  that  when  a  board  of  com- 
missioners are  vested  by  statute  with  a  discretion  to 
apportion,  such  discretion  will  not  be  controlled  by  the 
court,  do  not  apply  to  a  case  where  one  of  the  parties  to 
a  contract  agrees  to  apportion.  In  one  case,  the  statute 
expressly  vests  such  discretion  in  third  parties,  in  the 
other  the  party  to  the  contract  agrees  to  do  a  particular 
act. 

*  ^  The  complaint  alleges  that  since  the  execution  and 
deUvery  of  the  said  agreement,  defendant  has  realized 
from  the  uncertain  assets  referred  to  in  said  agreement, 
a  divisible  surplus  which  imder  the  tprms  of  the  said 
agreement,  ftiay  properly  be  divided  among  the  holders  of 
reduced  policies,  to  such  an  amoimt  that  the  defendant 
may  and  can  now  properly  apportion  to  said  poUcy  issued 
to  tliis  plaintiff,  and  reduced  by  the  terms  of  the  said 
agreement,  the  full  amount  of  the  difference  •between  the 
amount  paid  to  this  plaintiff  thereon  as  aforesaid,  and  the 
original  amount  of  said  policy,  to  wit,  the  sum  of  $800, 
and  may  and  can  properly  and  legally  pay  that  amount 
to  this  plaintiff  as  provided  by  said  agreement.  Are  the 
allegations  sufficient  to  give  the  plaintiff  a  right  to  a 
money  judgment  for  $800,  or  any  other  sum  ? 

"  It  will  be  noticed  that  the  agreement  is  not  to  pay 
the  policy-holder  any  sum  he  is  entitled  on  any  divisible 
surplus  being  realized  from  the  uncertain  assets,  but  to 
have  apportioned  to  said  policy  its  fair  and  equitable  pro- 
portion of  such  divisible  surplus.  He  is  entitled  to  his 
fair  and  equitable  proportion,  and  before  that  can  be 
ascertained, it  must  appear  what  its  fair  and  equitable 
proportion  would  be,  and  the  defendant  must  then  be 
requii'ed  to  apportion  such  a  sum  to  the  plaintiff.  The 
word  apportion  means  to  '  divide  and  assign  in  just  pro- 
portion,' Ho  distribute  among  two  or  more  a  just  part  or 
share  to  each,'  and  this  is  what  the  defendant  has  agreed 
to  do,  and  such  proportion  must  be  ascertained  before  a 
judgment  can  be  given  against  the  defendant  for  a  sum 
of  money. 
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"The  case  of  Boardman  v.  Lake  Shore  &  Michigan  X 
Southern  E'y  Co.  (84  N.  F.  157),  is  instructive  on  this 
point.  That  was  an  action  brought  to  compel  the  defend- 
ant, a  foreign  corporation,  to  pay  dividends  on  certain 
preferred  stock.  By  the  certificate  of  stock  it  was  pro- 
vided that  said  fctock  is  entitled  to  dividends  at  the  rate 
of  ten  per  cent,  per  annum,  'payable  semi-annually,  and 
the  payment  of  dividends  as  aforesaid,  is  hereby  guaran- 
teed.' In  affirming  a  judgment  in  favor  of  the  plaintiff 
requiring  the  defendant  to  pay  dividends  to  him,  and 
restraining  defendant  from  paying  dividends  on  its  com- 
mon stock  until  the  claim  of  plaintiff  was  paid  and  satis- 
fied, the  court  says,  at  page  180  :  '  While,  as  a  general 
rule,  courts  of  equity  will  not  exercise  visitorial  powers 
over  corporations,  and  its  officers  are  the  sole  judges  as  to 
the  propriety  of  declaring  dividends,  and  in  this  respect 
the  court  will  not  interfere  with  the  proper  exercise  of 
their  discretion,  yet  when  the  right  to  the  dividend  is 
clear  and  fixed  by  the  contract,  and  requires  the  directors 
to  take  action  before  it  can  be  asserted  by  an  action  at 
law,  and  a  restraint  by  in  jimction  is  essential  to  maintain 
the  rights  of  the  stockholder,  the  interposition  of  a  court 
of  equity  is  a  proper  exercise  of  its  power,  and  should  bo 
upheld.  .  .  .  The  judgment  here  requires  a  specific  per- 
formance of  the  contract,  and  such  relief  could  not  be 
obtained  by  an  action  to  recover  the  dividend.' 

'*  The  rehef  here  would  be  for  a  specific  performance 
of  the  agreement,  viz.:  to  ascertain  the  divisible  surplus 
and  apportion  it  among  the  holders  of  reduced  policies; 
but  such  relief  is  not  asked  for  in  this  action,  and  as  the 
defendant  did  not  answer,  but  demurred,  plaintiff  is  not 
entitled  to  such  equitable  relief  (Edson  v.  Gii-van,  29 
Hun,  422). 

"  There  is  another  objection  to  the  complaint,  which 
I  think  is  well  taken.  The  complaint  does  not  state 
facts ;  the  allegations  are  simply  conclusions.  *  That  a 
divisible  sinT)lus  has  been  realized  which  may  properly 
be  divided  among  the  holders  of  reduced  poUcies  to  such 
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an  amount  that  said  defendant  may  and  can  properly  and 
legally  apportion  to  said  policy  held  by  this  plaintiff,  the 
full  amount  of  the  difference  between  the  amount  paid 
and  the  full  amount',  are  simply  conclusions.  The  Code 
requires  that  the  facts  should  be  stated  from  which  the 
conclusions  are  to  be  drawn. 

'^  The  demurrer  must  therefore  be  sustained,  and  judg- 
ment ordered  for  the  defendant  on  the  demurrer,  with 
costs,  with  leave  to  plaintiff  to  amend  within  twenty 
days,  on  payment  of  costs." 

From  the  order  entered  in  conformity  with  this  decis- 
ion, the  plaintiff  appealed  to  the  general  term. 

William  Settle^  attorney,  and  of  counsel  for  appellant, 
argued  : — I.  When  the  contingency  provided  for  in  the 
agreement,  to  wit,  the  reaUzation  occurred,  the  right  to 
the  balance  became  fixed,  and  existed  independent  of  any 
act  of  the  corporation  or  its  officers  (Boardman  v.  Lake 
Sho.  &  Mich.  So.  Ry.  Co.,  84:  N.  Y.  178).  In  that  case  the 
court  held  that  the  action  was  properly  brought  for  spe- 
cific performance,  because  the  action  was  not  brought  to 
recover  the  dividends  alone,  but  to  compel  the  defendant 
to  do  certain  other  acts,  without  which  there  would  be  no 
power  to  pay  the  dividends,  thus  intimating  that  if  it  was 
an  action  for  dividends  alone,  no  accounting  would  be  nec- 
essary. In  the  case  at  bar  the  action  is  brought  to  recover 
the  fixed  amount  (dividends)  remaining  unpaid  upon  the 
policy.  The  agreement  is  that  the  company  will  apportion 
to  the  policy  in  question  its  fair  and  equitable  proportion, 
etc. ;  not  such  an  amount  as  they  may  think  proper,  but 
"its  fair  and  equitable  proportion."  If  the  company  is 
able  to  i)ay  the  whole  of  the  balance  unpaid  on  the  policy, 
then  that  is  its  fair  and  equitable  proportion,  and  the  com- 
plaint alleges  that  it  is  able  so  to  do,  and  the  demurrer 
admits  it. 

II.  If  an  accounting  is  necessary,  the  plaintiff  should 
have  been  allowed  it  under  the  complaint.  The  complaint 
states  sufficient  to  entitle  plaintiff  to  an  accounting  ;  that 
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being  so,  the  complaint  should  not  have  been  dismissed, 
even  though  no  accounting  was  demanded  therein  (Stem- 
berger  v.  McGk)vem,  56  N.  Y.  12).  In  that  case  the  court 
held  that  when  the  complaint  sets  up  a  claim  for  legal  and 
equitable  rehef ,  the  plaintiff  has  a  right  to  have  both  tried. 
It  is  tiiic  that  by  section  1207  of  the  Code,  where  no 
answer  is  interposed,  the  judgment  shall  not  be  more  fav- 
orable to  the  plaintiff  than  that  demanded  in  the  com- 
plaint— but  would  a  judgment  for  an  accounting  be  more 
favorable  ?  the  demand  in  the  complaint  is  for  a  fixed 
sum  of  money,  $800 — under  no  circumstance  could  plaint- 
iff recover  more  than  that  amount  under  an  accounting, 
and  hence  the  judgment  would  not  be  more  favorable, 
and  section  1207  of  the  Code,  and  Edson  v,  Girvan  (29 
Hun,  422),  cited  by  Judge  Ingraham  in  his  opinion  at 
special  term,  have  no  appUcation. 

Alexander  &  Green,  attorneys,  and  Charles  B.  Alex- 
ander,  of  counsel  for  respondent,  argued  : — I.  Unless  the 
plaintiff  can,  on  the  facts  disclosed,  show  himself  entitled 
to  money  damages  in  an  action  at  law,  the  demurrer  must 
be  sustained.  The  prayer  for  relief  taken  in  conjunction 
with  the  averments  of  the  complaint,  is  conclusive  upon 
the  plaintiff  that  this  is  an  action  at  law  for  damage  in  a 
case  where  a  demurrer  has  been  interposed  (Kelly  v. 
Downing,  42  N.  F.  71 ;  Alexander  v.  Katte,  63  How.  262  ; 
Taylor  v.  Charter  Oak  L.  I.  Co. ,  9  Daly,  489  ;  Edson  v. 
Girvan,  29  Hun,  424  ;  Mxutha  v.  Curley,  90  N.  Y.  372  ; 
Covert  i\  Henneberger,  53  How,  Pr.  1).  Where  an 
answer  is  interposed,  the  plaintiff  can  have  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and  embraced 
within  the  issue  (Murtha  v.  Curley,  90  N.  Y.  372).  Of 
course,  where  an  answer  is  not  interposed,  this  woiold  not 
be  the  case  ;  and  for  the  purposes  of  section  1207,  a 
demurrer  is  not  an  answer  (Kelly  v.  Downing,  supra). 

II.  The  averments  of  the  complaint  do  not  entitle 
plaintiff  to  a  money  judgment.  1.  An  apportionment 
must  take   place  before  anything  becomes  due  to  the 
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plaintiff,  and  J;hi8  has  never  been  made.  Apportion  is  a 
word  of  well-understood  meaning  both  in  literature  and 
law.  It  is  derived  from  the  Latin  words  ad  and  portio. 
It  is  defined  by  Webster  as  meaning  to  divide  and  assign 
in  just  proportion.  The  word  has  had  careful  judicial 
definition  and  consideration  (Height  v.  Day,  1  John.  Ch. 
18  ;  Clarke  v.  Brooklyn  Bank,  1  Edw.  Ch.  368  ;  1  Story's 
Eq.  Jur.  475  a ;  Walker  v.  Devereaux,  4  Paige,  253  ;  Le 
Eoy  V.  Corporation  of  N.  Y.,  4  Johns.  Ch.  356).  2.  The 
apportionment  not  having  been  made,  the  action  will  not 
lie  to  recover  what  might  be  the  result  of  such  apportion- 
ment, if  such  apportionment  was  had  (Del.  &  Hud.  Canal 
Co.  V.  Pa.  Coal  Co.,  50  N.  Y.  250  ;  Scott  v.  Avery,  5  H. 
L.  Cos.  811 ;  United  States  v.  Eobeson,  0  Peters^  310 
Perkins  v.  U.  S.  Electric  Light  Co.,  15  The  Rep.  680 
Milnes  v.  Gery,  14  Vesey,  400  ;  Scott  v.  Corporation  of 
Liverpool,  3  De  Oex  &  J.  334 ;  Hood  v.  Haitshom,  100 
Mass.  117).  3.  No  action  can  be  sustained,  because  by 
the  contract  and  by  the  complaint,  the  suit  is  brought  for 
a  dividend,  and  no  action  at  law  will  lie  to  obtain  a 
dividend  imtil  it  is  declared  by  the  body  charged  with  the 
duty  of  declaring  it  (Meeker  v.  Wright,  Y6  N.  Y.  272  ; 
Davis  V.  Mayor,  14  lb.  506  ;  Chase  v.  Vanderbilt,  37  Super. 
Ct.  334  ;  Webb  v.  Vanderbilt,  39  Super.  Ct.  9  ;  Prouty  v. 
Michigan  Southern  E.  R.  Co.,  4  T.  c&  C.  iSup.  Ct.']  241  ; 
Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  192). 

III.  If  this  action  is  to  be  treated  as  a  suit  in  equity, 
then  there  is  no  cause  of  action  pleaded.  Equity  will  only 
interfere  where  willful  abuse  of  discretion  is  alleged.  The 
most  striking  case  on  this  point  is  Karnes  v.  Rochester  & 
Genesee  Valley  R.  R.  (4  ^466.  N.  S.  107).  The  complaint 
alleged  the  existence  of  an  enormous  surplus  applicable  to 
the  payment  of  a  dividend,  and  prayed  an  accounting  and 
division.  Defendant  demurred,  and  the  court  sustained 
the  demuiTcr  on  the  principle  above  stated.  See  Ver- 
planck  V.  Mercantile  Ins.  Co.  (1  Edw.  84);  Luhngt'.  Atlan- 
tic Mut.  Ins.  Co.  (45  Barb.  510);  Fly  v.  Sprague  (1  Clarke^ 
351);  State  of  La.  v.  Bank  of  La.  (3  La.  771);  Pratt  v. 
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Pratt  (33  Conn.  446);  Scott  v.  Eagle  Fire  Co.  (7  Paige, 
198);  Williams  v.  Western  Union  Tel.  Co.  {supra);  Good- 
win V.  Hardy  (57  Me.  143);  Minotr.  Paine  (99  Mass.  101); 
Granger  v.  Bassett  (98  Mass.  462);  Phelps  v.  Farmei-s' 
Bank  (26  Conn.  269);  Hyatt  v.  Allen  (56  N.  Y.  553);  Jones 
V.  Terre  Haute  &  Eichmond  R.  E.  Co.  (57  N.  Y.  196); 
Brundage  v.  Bnindage  (1  Supm.  Ct.  [T.  dh  C]  82). 

IV.  This  court  has  no  jurisdiction  of  the  person  of  the 
defendant.  The  defendant  is  a  Connecticut  corporation. 
The  plaintiff  does  not  appear  to  be  a  resident  of  New 
York  (Code,  §  263,  sub.  7.) 

V.  The  court  has  no  jurisdiction  of  the  subject  of  the 
action.  The  courts  of  this  state  will  not  exercise  jurisdic- 
tion on  their  equity  side  to  compel  the  declartion  of  a  divi- 
dend. This  rule  applies  to  all  courts,  and  not  alone  to  the 
supreme  court  (Chase  v.  Vanderbilt,  supra ;  Whitehead  v. 
Buffalo  &  Lake  Huron  Ey.  Co.,  18  How.  218  ;  Howell  v. 
Chicago  &  N.  W.  E.  E.  Co.,  51  Barb.  382  ;  Smiths.  Mut- 
ual Life  of  N.  Y.,  14  Allen,  336  ;  Landei"s  v.  Staten  Island 
R.  E.,  14  Abb.  N.  S.  346  ;  Thorntons.  St.  Paul  &  Chicago 
K.  E.,  45  How.  Pr.  426;  WiUistont;.  Mich.  Southern  Eail- 
road,  13  Allen,  400  ;  Merrick  v.  Van  Santvoord,  34  N.  Y. 
222 ;  Eaton  v.  Aspinwall,  19  iV:  Y.  119 ;  Buffalo  &  Alle- 
gany E.  E.  Co.  V.  Cary,  26  N.  Y.  75  ;  Eeiner  v.  Marquis 
of  SaUsbury,  L.  R.  2  Ch.  Div.  378  ;  Matthaei  v.  Gahtzin, 
L.  R.  18  Eq.  R.  340  ;  Doss  v.  Secretary  of  State,  L.  R. 
19  Eq.  534  ;  Ogdensburgh  E.  E.  v.  Vermont  E.  E.,  16  Abb. 
Pr.  N.  8.  250).  The  objection  to  the  jurisdiction  is  not 
waived  by  the  appearance  of  defendant  ( Wheelock  v.  Lee, 
74  N.  Y.  498). 

By  the  Court. — Sedgwick,  Ch.  J. — For  the  reasons 
given  by  the  judge  below,  I  agree  with  him  that  the  issue 
upon  the  demmrer  was  whether  the  plaintiff  was  entitled, 
upon  the  averments  of  the  complaint,  to  the  judgment 
demanded  by  it.  The  demand  was  for  a  judgment 
against  the  defendant,  in  a  specified  amount.  I  also 
agree  that  under  the  terms  of  the  contract,  in  advance  of 
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an  apportionment  to  the  policy,  of  its  fair  and  equitable 
proportion  of  the  divisable  surplus  referred  to,  the  plaint- 
iff would  have  no  right  to  demand  a  money  judgment. 
If  the  failure  to  apportion  be  decreed  a  breach  of  contract, 
there  is  no  possible  mode  of  assessing  damages.  For  the 
amomit  of  the  apportionment  can  be  fixed  only  through 
the  exercise,  in  fact,  of  a  discretion  by  the  oflScers  of  the 
company,  in  view  of  present  circumstances  and  future 
contingencies.  A  court  or  jury  could  not  exercise  that 
discretion,  even  if  the  agi'eement  did  not,  as  it  does,  con- 
template that  the  officers  should  exercise  it^in  trust  for 
the  whole  body  of  the  holders  of  poUcies. 

The  result  is  that  the  demurrer  was  properly  sus- 
tained. 

If  nothing  more  be  said,  there  may  be  an  appUcation 
to  amend,  by  changing  the  demand  for  judgment  in  the 
complaint,  to  a  demand  for  an  accountij^g,  as  it  was 
called,  on  the  agreement,  or  perhaps  for  a  judgment  that 
the  defendant   proceed  to  apportion  it. 

The  allegations  in  the  complaint  that  would  be  rehed 
upon  as  the  ground  of  the  new  demand,  show  that  for 
sufficient  consideration,  the  defendant  has  contracted  to 
apportion,  &c.  This  contract  has  modified  whatever 
would  have  been  the  imphcation  as  to  the  right  of  the 
company  to  refrain  from  making  dividends,  if  the  rela- 
tions 1)etween  it  and  the  plaintiff  were  the  same  as  if  the 
plaintiff  were  a  shareholder  merely.  The  plaintiff  would 
have  a  right  to  the  enforcement  of  the  contract,  upon 
making  proper  proof. 

The  performance  of  the  contract  by  defendant  would 
involve  the  doing  of  such  things  by  its  officers  as  would 
be  done  by  them,  if  they  were  proceeding  to  ascertain  if  a 
dividend  of  profits  should  be  declared  in  a  case  where 
profits  could  be  divided  among  shareholders.  The  defend- 
ant is  a  foreign  corporation.  This  court  has  no  facilities 
or  processes  sufficient  or  fit  to  compel  a  foreign  corpora- 
tion to  take  the  proceeding  described.  It  cannot  bring  the 
officers  or  the  books  or  the  assets  of  the  corporation 
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within  its  jurisdiction.  It  must  enforce  such  a  judgment, 
if  at  all,  by  proceedings  for  contempt,  and  yet  there  are 
no  persons  here  whose  action  can  direct  the  proceedings 
of  the  company.  Under  such  circumstances,  it  is  said 
that  a  court  of  equity  will  refrain  from  proceeding  to  a 
judgment,  and  that  the  court  of  equity  will  not  interfere 
with  the  internal  administration  of  the  affairs  of  a  foreign 
corporation  (Cumberland  Coal  Co.  v,  Hoffman  Coal  Co., 
30  Barh.  at  p.  171 ;  Howell  v.  Chicago  &  North  Western 
Ry.  Co.,  50  Barb,  at  p.  383;  Chase  v.  Vanderbilt,  37 
Super.  Ct.  at  p.  356,  and  cases  cited). 

The  learned  counsel  for  respondent  takes  the  position 
now  referred  to,  under  that  ground  of  the  demurrer  that 
states  that  the  court  has  no  jurisdiction  of  the  subject  of 
the  action.  If  this  be  not  formally  correct,  and  it  is 
unnecessary  to  pass  upon  this,  it  is  true  that  there  is  no 
cause  of  action  here  in  this  state,  as  the  law  does  not  give 
any  remedy  here  for  the  things  complamed  of. 

Judgment  affirmed,  with  costs. 

Preedman  and  Truax,  JJ.,  concurred. 


SAMUEL  T.  WILBUR,  Respondent,  v.  THE  GOLD  & 
STOCK  TELEGRAPH  CO.,  Appeu.ant. 

Equity. — Speeific  performance. — Pleading. — Supplemental  answer. 

In  an  action  for  specific  performance  of  a  contract, — e.  g.y  to  furnish  certain 
telegraphic  information, — where  it  appears  that  the  defendant  is  unable 
to  specifically  perform,  the  usual  practice  is  to  withhold  tlie  relief  prayed 
for. 

Where  the  alleged  inability  arises  after  the  beginning  of  the  action,  the 
defendant  should  be  allowed  to  plead  the  facts  tending  to  show  such 
inability,  by  supplemental  answer. 

Accordingly,  where  by  the  contract  sought  to  be  enforced,  the  defend- 
ant agreed  to  furnish  plaintiff  with  information  concerning  the  daily 
transactions  of  a  certain  Board  of  Trade,  and  after  this  action  was  brought, 
said  Board  of  Trade  refused  to  allow  reports  to  be  taken  by  the  agents 
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of  the  Western  Union  Telegraph  Co.,  from  whom  alone  defendant  was 
able  to  obtain  such  information,  and  said  board  thereafter  furnished  such 
information  to  the  Western  Union  Telegraph  Co.,  only  for  transmission 
to  certain  specified  persons,  viz.,  subscribers  approved  by  the  board  afore- 
said, of  whom  plaintiff  was  not  one.  Held^  that  defendant  should  be 
allowed  to  set  up  said  facts  by  supplemental  answer. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  June  1,  1885. 

Appeal  by  defendant  from  order  denying  its  motion 
for  leave  to  serve  a  supplemental  answer. 

The  complaint  contained,  among  other  averments,  the 
following : 

"I.  That  at  all  times  herein  mentioned,  the  plaintiff 
was,  and  still  is,  a  dealer  in  grain,  provisions  and  pro- 
duce, having  his  office  in  the  city  of  New  York,  and 
having  a  large  number  of  customers  deaUng  with  him  in 
his  said  business. 

"  II.  That  the  defendant  is  a  corporation,  organized  as 
plaintiff  is  informed  and  beUeves,  under  the  laws  of  the 
state  of  New  York,  for  the  purpose  of  furnishing  to  such 
person  or  persons  as  may  pay  the  regular  price  or  sum 
asked  by  defendant  thei'ef or,  the  market  quotations  of 
grain,  provisions  .and  produce  dealt  in  at  the  Produce 
Exchange,  in  the  city  of  New  York,  and  at  the  Board  of 
Trade,  in  the  city  of  Chicago,  and  elsewhere. 

^ '  in.  That  tl\e  said  quotations  and  information  are 
furnished  and  supplied  to  the  persons  so  paying  therefor 
by  means  of  a  recording  instrument  or  machine,  com- 
monly called  a  '  ticker, '  placed  in  the  office  or  store  of 
the  person  so  paying,  which  machine  or  instrument  is 
connected  by  telegraphic  or  electrical  wires  with  the  main 
circuit  of  the  defendant's  hues. 

"  IV.  That  in  or  about  the  month  of  April,  1883,  the 
defendant  placed  in  the  office  of  the  plaintiff,  at  18  Broad- 
way, New  York  city,  two  of  said  dickers,'  so  called,  the 
plaintiff  agreeing  to  pay  therefor,  at  the  end  of  each  and 
every  month,  the  regular  charge  or  fee  therefor  for  the 
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use  thereof,  and  for  all  the  quotations  and  information 
r^ularly  recorded  thereon  ;  the  said  machines  and  instru- 
ments to  be  and  remain  with  the  plaintiff  so  long  as  he 
should  well  and  truly  pay  therefor  ;  and  the  said  plaint- 
iff thereupon  paid  unto  the  defendant  the  sum  of  $100 
by  way  of  deposit  to  cover  any  deficiency  that  might  at 
any  time  exist  in  said  payments.  That  thereafter  the 
said  '  tickers '  remained  in  and  upon  said  premises,  but 
the  defendant,  without  default  of  any  kind  on  the  part 
of  the  plaintiff,  by  its  agents  or  servants,  now  threaten 
and  are  about  to  enter  into  and  upon  the  premises  of  the 
plaintiff,  and  by  force  and  violence  to  disconnect  said 
machines  and  instruments,  and  remove  them  from  the 
said  place,  and  Ukewise  to  disconnect  the  wires  connecting 
the  said  machines  or  instruments  with  the  regular  circuits 
of  inf oiToation  of  the  defendant,  and  deprive  him  of  all 
and  all  manner  of  quotation  or  information  so  agreed  to 
be  furnished  him,  in  violation  of  its  agreement  and  of  its 
obligation  and  duty  imposed  by  law,  and  to  the  ruin  of 
his  business  and  his  irreparable  damage  and  injury." 

The  complaint  demanded  as  relief  judgment  that  so 
long  as  plaintiff  complied  with  the  conditions  of  the  con- 
tract on  his  part,  the  defendant  be  enjoined  from  remov- 
ing said  instruments,  &c. 

The  defendants  moved  for  leave  to  file  a  supplemental 
answer,  which  contained  the  following  averments  : 

"First.  The  defendant  alleges  that  at  the  time  of  the 
making  of  the  contracts  mentioned  in  the  complaint,  and 
in  the  original  answer  of  this  defendant  herein,  and  there- 
after until  April  30,  1884,  the  Chicago  Board  of  Trade 
permitted  the  agents  of  the  Western  Union  Telegraph 
Company  to  attend  its  daily  sessions  and  to  collect  and 
transmit  reports  of  prices  and  of  transactions  on  the  said 
Board  of  Trade,  and  during  said  period,  to  wit,  until  the 
said  30th  day  of  April,  1884,  the  said  Western  Union 
Telegraph  Company  fmTiished  said  reports  to  defendant, 
which  was  thus,  and  thus  only,  enabled  to  furnish  the 
same  to  plaintiff  by  means  of  the  reporting  instruments 
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mentioned  in  the  complaint  and  answer  herein  as  afore- 
said. 

"  Second.  Defendant  further  alleges  that  on  or  about 
May  1,  1884,  the  reporters  and  agents  of  the  Western 
Union  Telegraph  Company  were,  and  ever  since  have 
been,  excluded  by  said  Chicago  Board  of  Trade  from  its 
sessions  and  from  the  floor  of  the  Exchange,  and  since 
said  last  mentioned  date  the  reports  of  prices  and  transac- 
tions on  the  floor  of  said  Exchange,  and  all  other  infor- 
mation as  to  matters  connected  with  the  business  of  said 
Chicago  Board  of  Trade,  have  been  collected  and  compiled 
by  the  agents  of  said  Board  of  Trade  exclusively.  That 
said  reports  so  collected  and  cofnpiled  have  since  said  30th 
day  of  April,  1884,  been  delivered  by  said  Chicago  Board 
of  Trade  to  said  Western  Union  Telegraph  Company  for 
tmnsmission  to  such  persons,  and  to  such  persons  only, 
as  have  been  designated  by  said  Chicago  Board  of  Trade  ; 
and  said  Western  Union  Telegraph  Company  and  this 
defendant  have  been  expressly  forbidden  to  deliver  said 
reports  to  any  persons  not  so  designated.  That  no  persons 
have  been  so  designated  as  entitled  to  receive  said  reports 
except  such  as  by  special  conti^act  have  become  sub- 
scribers therefor  to  said  Board  of  Trade  upon  a  r^ular 
appUcation  duly  approved  by  said  Board  of  Trade,  and 
made  pursuant  to  the  terms  of  a  circular  letter,  a  copy  of 
which  is  hereto  annexed,  marked  '  A.' " 

There  were  other  averments  tending  to  show  that  the 
defendants  were  unable  to  comply  specifically  with  their" 
contract. 

The  judge  denied  the  motion,  on  the  ground  that  the 
right  of  the  parties  to  the  contract  must  be  determined  by 
the  contract,  and  that  the  directions  given  by  the  Board 
of  Trade  cannot  excuse  the  defendant  from  performing 
their  agreement  with  the  plaintiff. 

Dillon  &  Swayne,  and  Melville  Eglestone,  for  appel- 
lant. The  proposed  answer  is  conclusive.  It  states  that, 
whatever  may  have  been  true  eome  months  ago,  the 
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defendant  has  now  no  right  whatever,  and  can  obtain  no 
right  to  the  desired  quotations  ;  that  they  are  the  exclu- 
sive property  of  the  Chicago  Board  of  Trade,  which 
delivers  them  to  the  Western  Union  Telegraph  Co.,  for 
the  special  purpose  of  transmission  only  to  certain  desig- 
nated persons,  and  expressly  forbids  that  company  to  dis- 
close them  to  plaintiff ;  that  the  defendant  receives  them 
from  the  Western  Union  Telegraph  Co.,  if  at  aU,  for  the 
same  special  purpose  only,  and  under  the  same  restric- 
tions as  those  under  which  they  are  received  by  that  com- 
pany, (a)  The  statute  prescribing  the  duty  of  defendant 
and  limiting  its  control,  is  exphcit.  "Any  person  con- 
nected with  any  telegraph  company  in  this  state,  either 
as  clerk,  operator,  messenger,  or  in  any  other  capacity, 
who  shall  willfully  divulge  the  contents,  or  the  nature  of 
the  contents,  of  any  private  communication  entrusted  to 
him  for  transmission  or  delivery.  .  .  shaU,  on  conviction 
before  any  court,  be  adjudged  guilty  of  a  misdemeanor, 
and  shall  feuffer  imprisonment  in  the  county  jail  or  work- 
house, in  the  county  where  such  conviction*  shall  be  had, 
for  a  term  of  not  more  than  three  months,  or  shall  pay  a 
fine  not  to  exceed  five  hundred  dollars,  in  the  discretion 
of  the  court  "  (3  B.  S.  [Edm.  2d  Ed.  ]  722  ;  see  Penal  Code, 
§  64:1).  (6)  The  settled  practice  of  courts  of  equity  is 
opposed  to  the  demand  of  plaintiff.  * '  When  defendant 
enters  into  a  contract,  the  execution  of  which  depends 
upon  the  voluntary  consent  of  a  third  person,  and  such 
consent  is  refused,  as  there  are  no  legal  means  of  compel- 
ling it  to  be  so  given,  the  performance  becomes  an  impos- 
sibility, and  will  not  be  decreed "  {Pomeroy  Spec.  Perf. 
§295).  In  the  cases  of  Kelly  v.  G.  &  S.  Tel.  Co.,  and 
Todd  V.  Same  (mentioned  17  Hun,  551),  it  was  long  ago 
held  that  the  Exchanges  had  a  right  to  restrict  defend- 
ant's use  of  the  information  obtained  from  them.  The 
federal  courts  have  taken  the  same  view.  Blodgett, 
Circuit  J.:  "As  the  Tel^raph  Company  enjoyed  the 
privilege  only  at  the  will  and  sufferance  of  the  Board, 
there  can  be  no  doubt  of  the  power  of  the  Board  to  close 
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its  doors  against  the  employees  of  the  Telegraph  Company 
whenever  it  sees  fit  to  do  so  ;  and  it  necessarily  follows 
that  when  the  Board  excludes  the  Telegraph  Company 
from  the  Exchange,  the  company  must  cease  to  send 
reports  of  prices  to  complainant "  (Metrop.  Grain  &  S. 
Exchange  v.  Board  of  Trade,  15  Fed,  Rep.  847 ;  JMai-ine, 
Grain  and  Stock  Exchange  v.  W.  U.  Tel.  Co.,  22  7&.  23). 

II.  The  defendant  is  excused  from  performance  by  the 
provisions  of  the  very  contracts  themselves  under  the 
state  of  facts  now  presented.  The  language  of  the  con- 
tracts is  :  *'  The  Gold  and  Stock  Telegraph  Company  wiH 
furnish  to  its  subscribers  as  correct.  .  .  produce.  .  .  quo- 
tations. .  .  as  it  can  obtain  by  the  employment  of  experi- 
enced reporters ;  but  in  view  of  the  difficiilties  inherent  in 
the  business,  the  company  will  not  be  pecuniarily  respon- 
sible for  the  accuracy  of  such  quotations  and  reports,  nor 
for  errors,  delays  or  omissions  in  the  service. " 

III.  The  defendant,  under  the  statute,  has  a  clear  right 
to  set  up  the  facts.  Generally,  a  defendant  has  a  right 
to  set  up,  by  supplemental  answer,  matter  of  defense 
which  has  occm:red  or  come  to  his  knowledge  subsequently 
to  the  putting  in  of  the  first  answer  {Code,  §  544 ;  Hol- 
yoke  V,  Adams,  59  N,  Y.  233  ;  Spears  v.  Mayor,  &c.,  72 
lb,  443  ;  Lyon  v.  Isett,  11  Abb.  Fr.  N.  S.  355  ;  Hoyt  v. 
Sheldon,  4  Abb.  Pr.  59  ;  Palmer  ^^  Murray,  18  How.  Pr. 
545  ;  Morrell  v,  Carelly,  16  Abb.  Pr.  269  ;  Stewart  v.  Isi- 
dor,  5  Abb.  Pr.  N.  S.  68). 

Swipson  &  Werner  and  Richard  8.  Newcornbe,  for 
respondent.  —1.  The  proposed  supplemental  pleading  fails 
to  disclose  any  defense.  It  seeks  to  set  up  matters  between 
the  Board  of  Trade  and  the  Western  Umon  Co.  This 
same  attempt  was  made  in  a  suit  brought  by  the  Public 
Grain  &  Stock  Exchange  against  the  telegraph  Co.,  in 
the  circuit  court  of  Cook  county,  Illinois,  but  judge  Tuley 
deUvering  the  opinion  (Oct.  25,  1884),  struck  the  supple- 
mental answer  from  the  files,  and  disallowed  the  same. 
A  similar  effort  was  made  in  the  N.  T.  court  of  common 
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pleas  in  a  cause  exactly  like  the  present  one,  and  resulted 
ia  an  opinion  by  the  court.  Allen,  J. :  .  .  **  The  rights 
of  the  parties  must  be  determined  by  their  contract.  The 
directions  by  the  Board  of  Trade  of  Chicago  cannot  excuse 
t  the  defendants  from  a  performance  of  their  agreement 
with  the  plaintiff"  (Hammond  v.  Gold  &  Stock  Tel.  Co., 
N.  Y.  Daily  Reg.  ^  March  19, 1885).  Leave  is  never  granted 
where  the  proposed  answer  fails  to  set  up  a  good  defense 
(Jagger  v.  littlefield,  3  Week.  Dig.  317';  Morel  v.  Garelly, 
16  Abb.  Pr.  269  ;  Goddard  v.  Benson,  15  lb.  191). 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  present  action 
is  not  for  damages  for  a  breach  of  the  contract.  It  is,  in 
substance,  an  action  for  specific  performance  of  the  con- 
tract. This  is  not  matter  of  absolute  right.  Equity  does 
not  always  compel  specific  performance.  Circumstances 
may  exist  that  will  justify  the  court  in  using  its  discre- 
tion by  denying  an  apphcation  for  such  a  judgment.  A 
leading  inquiry  always  is,  whether  or  not  the  plaintiff  can 
obtain  full  satisfaction  by  an  award  of  damages  at  law. 
Another,  relates  to  the  disposition  of  a  case  where  the 
defendants  are  unable  to  specifically  perform.  The  usual 
practice,  at  least,  is  not  to  give  such  relief.  Where  the 
inability  arises  after  the  beginning  of  the  action,  it  must 
be  pleaded,  if  at  all,  by  a  supplementary  answer.  In  a 
general  sense,  the  defendant  appeals  to  the  discretion  of 
the  court.  As  the  cause  of  action  is  an  appeal  to  discre- 
tion, the  counter  appeal  by  the  other  party  is,  in  its  nature, 
a  defense,  which,  upon  a  hearing,  may  be  maintained  by 
the  court.  The  proposed  supplemental  answer  contains 
averments  of  facts  which  a  court  would  be  bound  to  hear 
before  giving  the  judgment  demanded  by  the  plaintiff. 
It  is  not  necessary  now  to"  say  absolutely,  that  if  the  facts 
referred  to  are  proved,  the  court  would  be  bound  to  dis- 
miss the  complaint.  It  is  enough  to  say  that  the  defend- 
ant has  a  right  to  prove  facts  that  tend  to  show  that  it 
would  not  be  equitable  to  maintain  the  contract  perpetu- 
ally or  that  the  defendant  is  unable  to  i)erf orm. 
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The  order  is  reversed  with  $10  costs  and  disbursements 
to  be  taxed,  and  the  motion  below  is  granted,  with  $10 
costs  to  abide  event. 

Freedman,  J.,  concurred. 


SAMUEL  CASSON,  Respondent,  v.  AARON  FIELD,  et 

AL.,  Appellants. 

Factor,  as  to  right  to  uell. — Beqiiests  and  exceptions  to  charge^  effect  of 

oniuiom  to  make. 

A  factor,  as  to  right  to  sell,  has  no  right  to  sell  for  advances  until  the 
principal  fails  to  pay  after  reasonable  notice. 

AY  here  there  is  a  disputed  question  of  fact,  and  an  omission  to  request  sub- 
mission of  it  to  the  jury,  the  parties  are  considered  as  having  left  it  to 
the  decision  of  the  court,  and  to  have  submitted  to  his  decision ;  and  on 
appeal,  his  decision  must  be  assumed  to  be  such  as  will  support  the  ver- 
dict. 

An  omission  to  take  an  exception  to  a  charge  as  to  a  fact,  is  an  admission, 
that  the  fact  is  as  charged. 

This  was  an  action  of  trover  against  brokers,  founded  on  an  alleged  sale 
by  them  against  instructions,  and  a  demand  and  refusal ;  the  defense  was 
two- fold  (1st)  that  the  goods  were  sold  by  plaintiflTs  order.  This  was 
disputed  by  the  plaintift,  and  there  was  no  request  to  submit  the  disputed 
question  of  facts  to  the  jury ;  (2d)  that  the  goods  were  sold  for  the  pay- 
ment of  a  general  balance  due  for  advances.  The  court  charged  there 
was  no  general  balance  due,  and  this  was  not  excepted  to.  The  jury 
found  for  the  plain  tiff.  Beld,  that  the  judgment  entered  on  the  verdict 
should  be  affirmed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gorman,  J  J. 

Decided  June  1,  1885. 

Appeal  by  defendants  from  judjscment  entered  on 
verdict  of  jury,  and  from  an  order  denying  motion  for  new 
trial  on  the  minutes. 

Action  of  trover  against  brokers  for  an  alleged  sale 
against  instructions.     The  defense  was  (1st)  that   the 
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goods  were  sold  by  plaintiflTs  order,  and  (2d)  that  they 
were  sold  for  a  general  balance  due  for  advances. 
Further  facts  appear  in  the  opmion. 

Edward  S.  Fields  attorney,  and  A.  Blumenstielj  of 
counsel  for  appellants. 

David  Tiniy  attorney,  and  of  counsel  for  respondent. 

By  the  Court. — Truax,  J. — It  is  not  necessary  for  us 
to  determine  in  this  case  whether  the  defendants  had  or 
had  not  a  general  hen  for  advances  to  plaintiff  on  the 
particular  goods  that  are  the  subject  of  controversy  in 
this  action.  It  is  well  settled  that  a  factor  must  obey  the 
instructions  of  his  principal  as  to  the  sale  of  the  goods 
consigned  to  him,  although  he  has  made  advances,  unless 
the  principal,  after  reasonable  notice,  fail  to  pay  such 
advances  (Hilton  v.  Vanderbilt,  82  N.  F.  591 ;  Manfield 
V.  Gk)odhue,  3  lb.  62).  The  evidence  shows  that  plaintiff 
consigned  certain  goods  to  defendants  to  be  sold  by  them 
at  a  certain  price,  and  that  the  defendants  sold  them 
under  that  price.  It  is  true  that  one  of  the  defendants, 
Meld,  testified  that  he  sold  the  goods  below  the  price 
Kmited,  because  the  plaintiff  told  him  to  seU  them  at 
auction  for  what  they  would  bring,  but  this  evidence  was 
contradicted  by  plaintiff,  and  the  disputed  question  of 
fact  was  not  submitted  to  the  jury.  '  By  not  requesting 
the  comii  to  submit  this  question  to  the  jury,  and  by  not 
excepting  to  the  charge  of  the  court  that  there  was  no 
general  balance  due  from  plaintiff  to  defendants,  the 
defendants  admitted  that  there  was  no  general  balanco 
due  from  plaintiff  to  defendants,  and  if  there  was  no  such 
balance  due  them  they  could  have  no  lien  on  the  goods 
mentioned  in  the  complaint.  ^ 

Therefore,  it  was  their  duty  to  deliver  the  goods  to 
plaintiff  on  demand. 

The  judgment  and  order  appealed  from  are  affirmed, 
with  costs. 


O'GrOEMAN,  J.,  coucurred ;  Sedgwick,  Ch,  J.,  agreed  to 
affirm. 
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WALTER  M.  HUNT  v.  THE  MAYOR,  &c.,  OF  THE 

CITY  OF  NEW  YORK. 

Municipal  corporation,  e.  g.  city  of  New  Torh^Negligence^  when  not  im- 
putable to— Constructive  notice  to— Latent  defect,  noti^  of  not  presumed. 
— The  American  Heating  and  Power  Company. 

Negligence  is  not  imputable  to  a  municipal  corporation,  on  account  of  those 
defects  in  its  streets  which  do  not  arise  from  their  original  construction, 
or  are  not  caused  by  it  or  its  duly  authorized  agents,  nor  on  account  of 
an  obstruction  placed  therein  by  a  wrong-doer,  without  express  or  con- 
structive notice  thereof. 

To  constitute  constructive  notice,  the  defect  or  obstruction  must  be  so 
patent  that  it  can  be  found  out  by  the  corporation  by  the  use  of  reason- 
able care  and  diligence.  The  law  does  not  presume  notice  to  a  municipal 
corporation,  of  a  latent  defect 

The  American  Heating  and  Power  Company  is  not  the  authorized  agent  of 
the  city  of  New  York. 

Upon  these  principles,  held,  that  the  city  of  Now  York  was  not  liable  for  an 
injury  resulting  from  an  explosion  caused  by  the  ignition  of  gas  which 
had  accumulated  and  filled  a  man-hole  in  one  of  its  streets,  which  was 
constructed  and  owned  by  the  American  Heating  and  Power  Company, 
there  being  no  evidence  that  it  knew,  or  ought  to  have  known  that  the 
street  was,  or  was  likely  to  get,  out  of  repair. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Exception  to  a  dismissal  of  the  complaint  ordered  to 
be  heard  at  general  term. 

This  action  was  brought  to  recover  compensation  for 
damages  which  the  plaintiff  alleges  he  sustained  through 
the  negligence  of  the  defendant.  The  facts  are  these : 
As  the  plaintiff  was  passing  along  Broadway  near  Maiden 
Lane,  there  was  an  explosion  in  and  under  the  surface  of 
the  street  in  said  Broadway.  The  explosion  was  caused 
by  the  ignition  of  gas  which  had  accumulated  and  filled  a 
*' man-hole,"  which  was  constructed  and  owned  by  The 
American  Heating  &  Power  Company,  a  company  author- 
ized to  *'lay  pipes  in  the  city  of  New  York,  with  the  con- 
sent of  the  city  and  under  such  reasonable  regulations  and 
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conditions  as  it  may  prescribe  "  (ch.  817,  Laws  1879).    This 
consent  was  given  by  the  city. 

On  the  trial,  the  court  dismissed  the  complaint,  and 
the  plaintiff  excepting,  the  court  ordered  the  exception 
to  be  heard  in  the  first  instance  at  general  term. 

E,  H.  Benn,  attorney,  and  of  counsel  for  plaintiff,  on 
the  questions  considered  in  the  opinion,  argued  : — I.  It  is 
the  duty  of  the  city  to  have  the  streets  at  all  times  in  a 
safe  condition  for  travelers  (Ehrgott  v.  Mayor,  96  W.  Y. 
271 ;  Hume  v.  Mayor,  74  lb,  264).  The  steam  company 
could  not  have  laid  its  pipes  in  the  sti'eets  without  permis- 
sion of  the  city.  That  permission  was  given,  and  the  city 
stipulated  for  a  compensation  or  profit  therefor.  The  very 
fact  that  the  city  was  to  derive  a  profit  from  the  work 
made  the  city  liable,  the  same  as  if  the  work  had  been 
done  by  the  city  itself. 

II.  Besides,  by  the  act  of  1879,  the  city  was  required  to 
prescribe  reasonable  regulations  and   conditions    under 
which  the  work  was  to  be  done.    Yet,  the  city  did  nothing 
of  the  kind,  and  the  work  was  improperly  done.     No  regu- 
lations or  conditions  in  relation  to  laying  the  pipes  or  doing 
the  work  were  prescribed  by  the  mimicipal  authorities ; 
the  conditions  were  simply  that  the  company  should  fur- 
nish a  map,  give  the  city  a  bond  to  protect  the  city,  and 
to  replace  the  pavement,  allow  the  city  to  change  the 
positions  of  the  pipes,  furnish  the  city  with  steam  at  its 
(the  city's)  own  price,  make  an  annual  report,  and  pay 
the  city  three  cents  for  each  Uneal  foot  of  mains  laid,  and 
two  per  cent,  of  the  net  profits.     That  is  not  what  the 
statute  required,  and  by  this  neglect  and  omission  of  duty 
by  the  municipal  authorities  the  company  was  allowed  to 
lay  the  pipes  as  it  pleased,   without  any  restraint  or 
restrictions  in  regard  to  the  manner,  or  execution  of  the 
work,  and  the  explosion  was  the  consequence.     The  city 
is  liable  for  that  reason  (Wendell  v.  Mayor,  4  Keyes,  261 ; 
Hume  V.  Mayor,  &c.,  74  N.   Y.  274 ;  Wilson  v.  City  of 
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Watertown,  3  Hun^  508  ;  Deyoe  v.  Village  of  Saratoga 
Springs,  3  T.  c&  C.  504  ;  Hutson  v.  Mayor,  9  N.  Y.  163). 

E.  Henry  Lacomhe^  counsel  to  the  corporation,  and 
John  J.  Toivnsend,  Jr.y  of  counsel  for  defendants,  on  the 
questions  considered  in  the  opinion,  argued  : — I.  No  doubt 
the  steam  pipes  could  only  be  laid  in  the  streets  with  the 
consent  of  the  city  authorities  and  * '  under  such  reasona- 
ble regulations  and  conditions  as  they  may  prescribe." 
Even  if  the  common  council  did  not  exercise  that  legisla- 
tive discretion  in  a  proper  manner,  that  the  city,  for  such 
failure,  would  not  be  Uable,  is  elementary  (Griffin  v. 
Mayor,  9  N.  Y.  456). 

II.  The  laying  of  the  steam  pipes  was  made  lawful  by 
the  legislature,  so  that  even  if  the  pipes  developed  into  a 
nuisance,  the  city  would  not  be  liable  until  it  had 
notice,  actual  or  constructive,  of  the  nuisance.  Then 
again,  the  cause  of  this  accident,  even  if  strictly  speaking, 
it  can  be  classed  as  a  "defect  in  the  highway,"  was  from 
its  subterranean  nature  singularly  ' '  latent, "  and  difficult 
to  be  anticipated  ;  and  in  such  case  a  municipal  corpora- 
tion is  not  liable  without  actual  or  constructive  notice 
(Hart  V.  City  of  Brooklyn,  36  Barh.  226  ;  McKenna  v. 
Mayor,  47  Super.  Ct.  541 ;  Masterson  v,  Mt.  Vernon,  58 
N,  F.  391).  The  plaintiff,  however,  contends  that  the 
city's  liability  is  extended  beyond  the  rule  laid  down 
above,  by  reason  of  the  provision  of  chapter  317  of  the 
laws  of  1879.  (The  counsel  here  commented  on  and  dis- 
tinguished the  cases  of  Wendell  v.  City  of  Troy,  4  Keyes, 
261;  Wilson  v.  City  of  Watertown,  3  Hun^  508.) 

But  the  city  does  not  concede  that  the  statute  imposed 
upon  it  any  duty  to  supervise  the  actual  construction  of 
the  steam  heating  pipes,  except  so  far  as  to  see  that  the 
highway  was  properly  cared  for.  And  that  this  duty  was 
not  performed  there  is  no  pretense.  A  mere  perusal  of 
the  statute  fortifies  this  view  of  the  limited  extent  of  the 
duty  imposed.  The  statute  gives  an  absolute  power  to 
the  company  to  lay  the  pipes  upon  obtaining  the  consent 
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of  the  municipal  authorities,  and  if  it  had  been  intended 
by  the  legislature  to  require  the  latter  to  supervise  the 
engineering  of  the  scheme — a  novel  duty — some  such  pro- 
vision would  have  appeared  in  the  act.  That  such  a  duty 
is  novel,  see  Hume  v.  Mayor  (47  N.  Y.  639);  McDermott 
V.  City  of  Kingston  (19  Hun,  198). 

By  the  Court. — Truax,  J. — The  defendant  owes  to 
the  public  the  duty  of  keeping  its  streets  in  a  safe  condi- 
tion for  the  use  of  travelers,  and  is  liable  in  a  civil  action 
for  special  injury  resulting  to  one  using  its  streets  in  the 
usual  manner,  from  neglect  to  perform  this  duty  (Ehrgott 
V.  Mayor,  96  N.  Y.  264).  But  before  the  city  can  be  held 
to  be  negligent,  on  account  of  a  defect  in  its  streets  (not 
arising  from  their  original  construction,  and  not  caused 
by  the  city,  or  by  its  duly  authorized  agents),  or  on 
account  of  an  obstruction  placed  in  its  streets  by  a 
wrong-doer,  either  express  notice  of  the  existence  of  the 
defect  or  obstruction  that  was  the  cause  of  the  injury, 
must  be  brought  home  to  the  defendant,  or  such  defect  or 
obstruction  must  be  so  patent  that  the  defendant  could 
have  found  it  out  if  he  had  used  reasonable  care  and  dili- 
gence (Mayor,  &c.  v.  Sheffield,  3  Wall.  195  ;  Griffin  v. 
Mayor,  9  N.  Y.  456 ;  McGinity  v.  Mayor,  5  Duer,  674  ; 
Smith  V.  Mayor,  66  N,  F.  295).  It  therefore  follows  that 
the  defendant  can  be  held  only  for  the  damage  sustained 
by  the  plaintiff  through  the  neglect  of  the  defendant, 
either  in  laying  the  pipes,  or  in  keeping  the  street  in 
proper  repair  after  the  pipes  had  been  laid.  The  defend- 
ant was  not  negligent  for  the  manner  in  which  the  pipes 
were  laid,  because  they  were  not  laid  by  the  defendant 
or  its  authorized  agents  (Griffin  v.  Mayor,  9  iV;  Y,  461) ; 
nor  was  it  negligent  for  not  keeping  its  streets  in  repair, 
because  there  is  no  evidence  that  the  defendant  knew,  or 
ought  to  have  known,  that  the  street  was  out  of  repair, 
or  was  likely  to  get  out  of  repair  (McKenna  r.  Mayor,  49 
Super.  Ct.  541 ;  Masterton  v.  Mt.  Vernon,  58  N.  Y.  391). 
We  cannot  presume  that  the  defendant  had  notice  of  a 
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latent  defect  in  the  street,  when  the  defect  was  not  made 
by  it  or  under  its  direction,  for  the  law  does  not  require 
the  authorities  of  the  city  to  be  experts,  skilled  in 
mechanics  and  architecture,  but  requires  of  them  only 
reasonable  intelligence  and  ordinary  care  and  prudence 
(Hart  V.  City  of  Brooklyn,  36  Barb.  226  ;  Himie  v.  Mayor, 
47  N.  F.  639  ;  S.  C,  U  N.  Y.  264). 

The  plaintiff's  exception  is  overruled,  and  judgment  is 
ordered  for  the  defendants,  with  costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


JOHN  NEWMAN,  Appellant,  v.  EDMUND  C.  MAR- 
SHALL, JKespondent. 

Assault  and  battery^  instigator  present — justification^  claim  of  right  to  pos- 
session xchen  not. — Tenant-at-will^  notice  to  quit. — Submission  to  jury^ 
right  to. 

One  who  is  present  and  instigates  and  encourages  those  who  actually  use 
physical  violence  is  liahlo  for  assault  and  battery. 

A  tenant-at-will  is  entitled  to  at  least  reasonable  notice  to  quit.  A  notice 
to  leave  forthwith  is  not  sufficient,  especially  when  accompanied  with  a 
notice  to  get  his  personal  property  together  and  remove  it. 

Parties  committing  an  assault  and  battery  and  expelling  from  possession  by 
force,  one  asserting  by  re-entry  his  right  to  possession  after  his  rightful 
prior  possession  had  been  by  them  wrongfully  entered  upon,  cannot 
justify  their  action  under  a  claim  of  right  to  possession. 

The  plaintiff  being  in  possession  of  premises,  having  been  allowed  by  the 
defendant,  under  an  agreement  with  him,  to  go  into  possession  for  the 
purpose  of  doing  business  there,  and  having  therein  considerable  personal 
property,  upon  a  demand  being  made  by  defendant  (who  claimed  the 
right  to  immediate  possession)  to  forthwith  give  up  possession  and  get 
his  personal  property  together  and  remove  it,  asserted  his  right  to  remain, 
and  went  to  the  front  door  for  the  purpose  of  giving  a  message  to  a  boy 
to  take  to  his  lawyer,  and  then  the  defendant  and  those  acting  with  him 
shut  the  door  and  barred  him  out,  whereupon  he  went  to  a  back  door, 
broke  it  open  and  entered,  and  thereupon  the  defendant  and  those  with 
him,  or  those  with  him,  instigated  and  encouraged  by  him,  he  being 


NEWMAN  9.  MARSHALL.  203 

Appellant^s  points. 

present,  assaulted  the  plaintiff  and  put  him  out  by  force;  for  which 
assault  and  battery  the  action  was  brought. 
Held^  that  the  complaint  was  improperly  dismissed,  that  as  these  facts  did 
not  incontrovertibly  show  that  the  plaintiff  had  voluntarily  abandoned 
possession  to  the  defendant,  and  as  there  was  evidence  to  the  effect  that 
defendant  pushed  plaintiff,  and  also  to  the  effect  that  he  was  present  and 
instigated  the  assault  and  battery  by  others,  the  plaintiff  was  entitled  to 
a  verdict  of  the  jury  as  to  whether  he  had  abandoned  possession  before 
he  attempted  to  re-enter  through  the  back  door,  and  as  to  whether  the 
defendant  was  guilty  of  assault  and  battery. 

Before  Sedgwick,  Ch.  J.  and  O'Qorman,  J. 

Bedded  June  1,  1885. 

Appeal  by  plaintiflf  from  judgment  for  defendant,  dis- 
missing complaint,  entered  upon  a  direction  at  trial  term. 

The  action  was  for  assault  and  battery.  The  facts 
sufficiently  appear  in  the  opinion. 

William  J.  Hardy,  attorney,  and  of  counsel  for 
appellant,  as  affecting  the  questions  considered  in  the 
opinion  argued  : — I.  Where  several  unite  in  an  assault 
and  battery,  all  are  equally  responsible  for  the  entii'e  dam- 
ages ;  one  cannot  excuse  himself  by  showing  the  insignifi- 
cance of  his  participation,  as  compared  with  that  of  the 
others  ;  and  the  person  injured  can  elect  which  particular 
one  of  the  number  he  will  sue  to  the  exclusion  of  the 
others  ;  he  may  sue  any  or  all  \Cooley  on  Torts,  134  ;  2 
Oreenl.  Ei\  §  021 ;  Bishop  v.  Ely,  9  Johns,  294  ;  Hume  v. 
Oldacre,  1  Stark.  351  ;  Bell  v.  Morrison,  27  3fiss.  68). 

II.  It  was  assault  and  battery  to  lay  hands  upon  the 
plaintiff  with  intent  to  eject  him  from  his  tavern.  He 
was  at  least  tenant  at  will,  and  the  defendant,  lessee, 
could  not  repossess  himself  of  the  premises  as  against  such 
a  tenant,  either  by  force  or  otherwise,  until  the  expiration 
of  at  least  thirty  days'  notice  to  quit,  under  the  statute 
(3  K  S.  [7  ed.]  p.  2201,  P.  IL,  C.  L,  T.  IV.,  §  7  ;  Jackson 
ex  d.  Livingston  v.  Biyan,  1  Johns.  322  ;  ikrned  v.  Hud- 
son, 60  iY.  F.  104).  But  the  1st  May,  1883,  having  passed 
without  the  diu*ation  of  plaintiff's  occupancy  of   said 
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premises  after  said  date,  being  specified  between  the  par- 
ties, the  defendant  became  a  tenant  for  one  year  to  May 
1,  1884  (2  R.  S.  [7  ed.]  p.  2200,  §  1 ;  McAdam  Landlord  & 
Tenanty  32-36  ;  Tuomey  v.  Dunn,  42  Super.  CL  291 ; 
Washburn  Real  Prop.  512  ;  Jackson  ex  dent.  Livingston 
V.  Bryan,  supra).  The  entry  by  defendant  with  intent  to 
deforce  plaintiff,  was  trespass  (Littlejohn  v.  Attrill,  94  K. 
Y.  619  ;  Cooley  on  Torts,  316,  and  cases  ;  Six  Carpenter's 
Case,  8  Co.  290  ;  S.  C,  1  Smith's  L.  C.  216  ;  2  Bl.  Com. 
212,  213).  When  plaintiff  was  locked  out  of  his  front 
door  he  did  not  lose  his  possession  ;  for  his  absence  was 
temporary,  and  he  left  his  goods  and  servants  upon  the 
premises,  and  his  entry  at  the  side  door  was  rightful 
{Cooley  on  Torts,  322,  324,  and  cases ;  Littlejohn  t\ 
Attrill,  supra ;  1  Phillips  Ev.  201 ;  Greenl.  Ev.  §  lOS). 
Whether  he  had  once  lost  his  possession  or  not,  w^hen  the 
plaintiff  had  again  promptly  effected  actual  entrance  into 
his  prem'ises,  his  presence  there  was  lawful  and  of  right, 
and  his  use  of  force  to  get  in  could  not  qualify  his  legal 
right  to  remain  there  (Hyatt  v.  Wood,  4  Johns.  150  ;  Estes 
V.  Kelsey,  8  Wend.  555  ;  Filkins  v.  People,  69  N.  Y.  101, 
105  ;  1  Washburn  Real  Prop.  530,  §§  30,  537,  539  ;  Jack- 
son ex  dem,  Stansbury  v.  Farmer,  9  Wend.  201 ;  Ives  v. 
Ives,  13  Johns.  235  ;  Wilde  v.  Cantillon,  1  Johns.  Cas. 
123  ;  Wood  v.  PhilUps,  43  N.  Y.  157).  There  can  be  no 
forcible  entry  as  against  a  mere  trespasser,  for  wjiere  the 
rightful  occupant  asserts  his  rights  promptly,  the  tres- 
passer cannot  acquire  even  naked  possession  {Cooley  on 
Torts,  322,  324,  cases  cited,  and  authorities,  supra).  And, 
as  a  question  of  civil  rights  (as  distinguished  from  the 
rights  of  the  peoplq),  at  issue  in  a  civil  court  in  a  civil 
action,  the  plaintiff  would  have  been  fully  justified  in 
using  force  to  defend  his  possession  and  his  goods,  and 
even  to  put  the  defendant  and  his  party  out  of  the  place 
(Bliss  V.  Johnson,  N.  Y.  534  ;  Cooley  on  Torts,  322,  324, 
cases  and  authorities,  supra).  And  the  plaintiff,  when 
he  had  entered  his  side  door,  being  in  actual  possession  of 
premises  to  which  he  had  the  right  of  possession,  the  act  of 
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the  defendant  and  his  confederates  in  thrusting  him  out, 
was  an  assault  and  battery  (Woods  v.  Phillips,  43  N.  Y. 

15T). 

George  W.  Savage^  attorney,  and  John  D.  Townsendy 
of  counsel  for  respondent,  as  bearing  on  the  questions 
considered  in  the  opinion,  argued  : — ^I.  The  plaintiff,  upon 
the  evidence,  was  a  tenant  at  will,  and,  had  he  required 
it,  would  have  been  entitled  to  a  month's  notice  in  writing 
before  he  could  have  been  deprived  of  possession  (Larned 
V.  Hudson,  60  N.  Y.  104;  3  R.  S.  2201,  §  7,  Banks' 
7th  ed). 

II.  The  plaintiff  was  not  forcibly  evicted.  He  left  the 
premises  of  his  own  volition,  after  full  knowledge  that 
the  defendant  had  sold  them  to  another  party,  and  had 
demanded  possession. 

HI.  Being  thus  out  of  possession  the  plaintiff  had  no 
right  to  use  force  in  attempting  to  regain  possession  of 
the  premises  (Pollen  v.  Brewer,  7  C  B.  [N.  S.']  371 ; 
Parsons  v.  Brown,  15  Barh.  590  ;  Sampson  v.  Henry,  11 
Pick.  387). 

IV.  As  matter  of  fact,  the  defendant  himself  neither 
assaulted  the  plaintiff  nor  aided  or  abetted  any  one  else 
in  domg  so. 

Per  CURLA.M. — The  learned  judge  below,  on  all  the 
testimony,  dismissed  the  complaint.  So  far  as  this  was 
done  on  the  ground  that  there  was  no  evidence  that  the 
defendant  made  either  an  assault  or  battery  upon  the 
plaintiff,  two  things  are  to  be  said.  First,  there  was 
some  testimony  that  the  defendant  pushed  the  plaintiff. 
Second,  although  the  greater  part  of  the  violence  done  to 
the  plaintiff,  as  he  testified,  was  done  by  others  than  the 
defendant,  there  was  testimony  enough  to  take  the  verdict 
of  the  jury  as  to  whether  the  defendant,  being  present, 
did  not  instigate  and  encourage  those  who  actually  used 
physical  violence  upon  the  plaintiff.  If  he  did,  in  legal 
effect  he  was  guilty  of  assault  and  battery. 

The  important  question  is  whether  the  persons  who 
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used  the  force  upon  the  plaintiff,  were  justified  in  that, 
upon  the  ground  that  there  was  no  more  force  used  than 
was  necessary  to  prevent  the  plaintiff  entering  into  pos- 
session of  premises,  of  which  the  defendant  or  his  vendee 
were  rightfully  in  possession,  while  the  plaintiff  had  no 
right  of  possession.  The  premises  referred  to  were  a  bar- 
room, which  had  fixtures  belonging  to  plaintiff,  and 
another  room  opening  into  the  bar-room.  There  was 
there  other  property  belonging  to  the  plaintiff.  The 
defendant  was  a  lessee  of  the  premises.  By  an  agree- 
ment it  clearly  appeared  that  the  defendant  had  allowed 
the  plaintiff  to  go  into  possession  of  the  premises  for  the 
purpose  of  doing  business  there.  The  plaintiff  was  in 
possession  in  his  own  right,  and  not  as  servant  or  agent 
of  the  defendant.  On  a  day  in  February,  the  defendant, 
without  any  former  notice  to  the  plaintiff  to  remove  from 
the  premises,  entered  them  in  company  with  several  others 
and  told  the  plaintiff  that  he  must  leave  at  once,  he  the 
defendant  having  sold  the  place  to  one  of  the  persons. 
The  plaintiff  asserted  that  the  place  was  his,  and  he  had 
a  right  to  remain.  He  in  no  way  yielded  or  acquiesced 
in  the  demand  made  by  the  defendant,  unless  he  did  so 
by  the  following  conduct  on  his  part : — For  the  purpose 
of  giving  a  message  to  a  boy,  to  be  taken  to  his  lawyer, 
he  went  to  the  front  door  and  stood  near  it  for  a  moment, 
when  those  on  the  inside  shut  the  door  and  locked  it. 
These  facts  do  not  incontrovertibly  show  that  the  plaintiff 
volimtarily  abandoned  possession  to  the  defendant. 
There  are  some  strong  indications  to  the  contrary.  At 
least  the  verdict  of  the  jmy  have  been  taken  on  this 
point.  If  the  plaintiff  did  not  voluntarily  abandon  or 
surrender  the  possession  of  the  premises,  the  defendant 
or  his  vendee  did  not  go  into  possession. 

On  the  facts,  that  in  this  case  show  the  rights  of  the 
opposing  parties,  it  would  seem  that  the  plaintiff's  right 
to  possession  had  not  been  ended  by  the  notice  to  leave  at 
once,  but  could  be  ended  only  upon  giving  a  reasonable 
time  within  which  to  remove.    If  other  facts  were  known. 
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it  might  be  possible  to  say  whether  the  law  had  fixed  the 
time  of  notice.  It  is  only  necessary  now  to  say  that 
notice  to  leave  forthwith  was  not  enough,  the  plaintiff 
being  in  by  consent  of  defendant,  and  not  therefore,  a 
trespasser  or  anything  of  that  natui'e. 

On  the  notice  that  was  given,  as  it  was  accompanied 
by  a  notice  to  the  plaintiff  to  get  his  property  together,  he 
would  be  rightfully  in  possession  until  a  time  proper  for 
such  a  transaction  should  pass.  But  it  seem  clear  from 
any  point  of  view  that  he  had  not  left  the  possession. 

On  the  front  door  being  locked,  he  went  to  a  back 
door  to  the  rooms,  broke  it  open  and  entered.     Forthwith, 
the  parties  inside  attacked  him,  used  the  violence  that  has 
been  referred  to,  and  forced  him  outside  of  the  door,  and 
the  vendee  of  the  defendant  has  remained  since  then  in 
occupation.    As  it  has  been  determined  that  the  plaintiff 
had  not  gone  out  of  possession  and  the  defendant  or  his 
vendee  had  not  entered  into  it,  or  that  it  does  not  appear 
so  uncontrovertibly,  the  defendant's  violence,  if  he  were 
guilty  of  it,  was  used  to  put  the  plaintiff  out  of  possession 
by  force,  and  this  was  illegal,  and  the  force  was  not  used  to 
prevent  the  plaintiff  entering  forcibly  upon  the  defend- 
ant's possession. 

There  were  facts  that  entitled  the  plaintiff  at  least  to 
a  verdict  of  the  jury  as  to  whether  he  had  left  or  aban- 
doned possession,  before  he  attempted  to  re-enter  through 
the  back  door,  and  as  to  whether  the  defendant  was  guilty 
of  assault  and  battery. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  event. 
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BERTHA  WUESTHOFF,  et  au,  by  Guardian  ad  utem, 
AND  EMMA  WUESTHOFF,  Appellants,  v.  GER- 
MANIA  LIFE  INSURANCE  COMPANY,  Respond- 

ENT. 

Life  insurance — notice  and  proof  of  death  by  or  on  behalf  of  those  entitled 
to  receive  payment. — Estoppel  in  pais. — One  toho  takes  a  benefit  or  adzan- 
tageof  an  act  of  another  is  estopped  against  questioning  consequences, 
— Ir\fancy. 

UDder  an  insurance  policy  upon  the  life  of  one  Frederick  Wuesthoff,  pay- 
able on  the  death  of  his  wife  Amalia,  before  him,  to  ^*-  her  children  '^  (the 
plaintiffs  herein),  or  to  their  guardian  if  under  age,  payment  to  be  made 
in  sixty  days  after  due  notice  and  proof  of  the  death  of  said  Frederick, 
Eliza  Fredericka,  the  second  wife  of  said  Frederick,  served  on  defendant 
a  notice  and  proof  of  death,  signing  them  **  as  guardian  of  the  children 
of  the  deceased  Amalia,"  and  claiming  the  ownership  of  the  policy  as 
such  guardian,  and  thereupon  defendant  paid  to  her  the  amount  of  the 
policy.     No  other  notice  and  proof  of  death  was  served. 

Held^  in  this  action  to  recover  the  amount  of  the  policy : 

(1)  That  if  it  was  claimed  by  plaintiffs  that  the  notice  given  was  not  given 
on  behalf  of  them,  then  the  notice  intended  by  the  policy  had  not  been 
given,  for  the  defendant  was  entitled  to  notice  given  by,  or  on  behalf  of, 
those  entitled  to  receive  payment ;  and  it  not  having  been  given  on 
behalf  of  plaintiffs,  they  could  not  ratify. 

(2)  That  if  the  plaintiffs  take  advantage  of  the  notice,  thus  affirming  the 
exercise  by  Eliza  Fredericka  of  authority  over  the  policy  as  owner,  the 
consequence,  to  wit ;  its  payment  to  her,  must  also  be  affirmed. 

(3)  That  the  complaint  was  therefore  properly  dismissed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  0'Gk)RMAN,  J  J. 

Decided  June  1,  1885. 

Appeal  by  plaintiffs  from  judgment  dismissing  com- 
plaint entered  upon  findings  and  conclusions  by  a  judge 
trying,  by  consent,  the  issues  without  a  jury. 

The  plaintiffs  were  the  children  of  Frederick  Wuest- 
hoff and  his  wife  AmaUa.  The  action  was  upon  a  poUcy 
of  insurance  upon  the  life  of  the  said  Frederick  Wuest- 
hoff, in  the  sum  of  $5,000.    It  provided  that  "  in  case  of 


WUESTHOFF  v,  GERMANIA  LIFE  INS,  CO.  209 


Statement  of  the  Case. 


the  death  of  the  said  Amalia,  before  the  decease  of  the 
said  Frederick  Wuesthoff,  the  amount  of  the  said  insur- 
ance shall  be  payable,  after  her  death,  to  her  children,  for 
their  use,  or  to  their  guardian  if  under  age,  payment  to  be 
made  in  sixty  days  after  due  notice  and  proof  of  the  death 
of  the  said  Frederick  as  aforesaid."  The  wife  Amalia,  died 
before  her  husband  Frederick,  died.  At  the  time  of  his 
death,  he  was  a  resident  of  the  state  of  New  Jersey.  He 
left  a  wlU,  afterwards  duly  proved,  by  which  he  made  his 
second  wife,  EUza  Fredericka  Wuesthoff,  the  guardian  of 
the  persons  and  of  the  property  of  the  persons  who  are 
now  the  plaintiffs.  The  statutes  of  New  Jei-sey  enact  that 
*' every  guardian  appointed  by  last  will  and  testament, 
which  shall  be  legally  proved  and  recorded,  shall,  before 
he  exercises  any  authority  over  the  minor  or  his  estate, 
appear  before  the  orphans'  court  and  declare  his  acceptance 
of  the  guardianship,  which  shall  be  recorded,  and  shall 
give  bond,  with  such  sureties  and  in  such  sinn  as  the  said 
court  may  approve  of  and  order,  for  the  faithful  execu- 
tion  of  his  office,  unless  it  is  otherwise  directed  by  the  tes- 
tator's will."  The  will  contained  no  direction  on  the 
subject.  Eliza,  the  guardian  named  in  the  will,  did  not 
declare  the  acceptance  of  the  guardianship  or  give  bond 
under  the  statute.  After  the  proof  of  the  will,  she  served 
upon  the  defendant  notice  and  proof  of  death  of  said  Fred- 
erick, signing  them  as  "guardian  of  the  children  of  the 
deceased."  In  the  notice,  &c.,  was  the  question:  ''By 
what  right  do  you  claim  the  ownership  of  the  policy  ?" 
Her  answer  was  as  written,  ''  as  guardian  of  the  children 
of  the  deceased."  The  defendants  thereupon  paid  to  her 
the  amount  of  the  policy,  she  then  surrendering  to  them 
the  policy  itself,  of  which  she  had  possession.  No  other 
notice  and  proof  of  death  or  demand  for  payment  was 
given  or  made  to  the  defendants  before  action  brought, 
and  such  fact  was  set  up  as  a  defense  in  the  answer.  The 
plaintiffs  claimed  that  the  payment  to  EUza,  as  guardian, 
was  not  a  payment  according  to  the  terms  of  the  poUcy, 
Voii.  XX.— u 
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for  the  reason  that  she  had  not  complied  with  the  statute 
that  has  been  cited. 

The  judge  below  dismissed  the  complaint.* 

*  Guardian  of  ii^fants,  contract  to  pay  to — existence  of  a  general  guardian 
necessary  to  maintain  action  on  behalf  of  infant  plaintiffs. — Joint  prom- 
ise to  infant  and  adult  plaintiffs — action  on  cannot  be  maintained  tohere 
there  is  no  general  guardian  for  the  infant  plaintiff. 

At  special  term,  the  complaint  was  dismissed,  on  the  ground  that  there 
was  no  general  guardian  in  existence  who  was  entitled  to  receive  payments 
for  the  infant  plaintiffs,  Ingraham,  J.,  writing  as  follows : — 

*^  The  first  question  to  determine  in  disposing  of  this  action  is,  what 
contract  did  the  defendant  make  ?  what  did  it  agree  to  do  ? 

**By  a  policy  of  insurance,  the  defendant,  ia  consideration  of  fl64.25 
to  it  in  hand  paid  by  Amalia  Wuesthoff,  wife  of  Frederick  Wuestboffi 
and  of  further  annual  premiums  to  be  paid,  assured  the  life  of  Frederick 
Wuesthoff,  for  the  sole  use  of  the  said  Amalia  Wuesthoff,  in  the  amount  of 
$5,000,  and  agreed  with  said  Amalia  Wuesthoff,  to  pay  the  said  sum  to 
Amalia  Wuesthoff  within  sixty  days  after  due  notice  and  proof  of  death, 

*  and  in  case  of  the  death  of  the  said  Amalia  Wuesthoff,  before  the  decease 
of  said  Frederick  Wuesthoff,  the  amount  of  the  said  insurance  shall  be 
payable  after  her  death  to  her  children  for  their  use,  or  to  their  guardian 
if  under  age.*  Amalia  Wuesthoff  having  died  before  Frederick,  the  amount 
of  the  insurance  on  his  death  was  payable  to  her  children.  The  children 
being  minors  at  the  time  of  the  death  of  the  insured,  to  whom,  under  the 
policy,  was  the  company  bound  to  pay?  Not  the  children,  for  they  were 
incapable  of  receiving  the  money  or  releasing  the  company  from  its  obli- 
gations, and  in  express  terms  the  policy  provided  that  in  such  a  case  the 
payment  was  to  be  '  to  their  guardian.'  In  Price  «.  Phoenix  Insurance  Co. 
(17  Minn.  498),  cited  by  plaintiff,  the  court  says  that  the  words  *  payable 
to  the  guardian '  give  the  defendant  the  privilege,  and  make  it  its  duty, 
to  pay  the  sum  assured  to  such  guardian.  A  payment,  therefore,  under 
this  policy,  to  any  one  but  their  guardian  would  not  have  satisfied  the 
obligation  of  the  policy,  and  discharged  the  defendant  on  the  policy.  It 
appeared  on  the  trial,  that  Frederick  Wuesthoff  died  in  1877,  leaving  a 
last  will,  whereby  he  appointed  Eliza  F.  Wuesthoff,  guardian  of  his  chil- 
dren. The  will  was  duly  admitted  to  probate  as  required  by  the  statute  of 
New  Jersey,  where  Frederick  and  his  children  resided.  And  under  the 
statute  of  New  Jersey  such  appointment  was  valid,  and  constituted  the  said 
Eliza  F.  Wuesthoff  the  guardian  of  the  children,  and  such  guardian  was 
authorized  by  the  statute  to  take  into  her  hands, *f or  the  use  of  such  child 
or  children,  the  goods,  chattels  and  personal  estate  of  such  children 
(Revised  Statutes  of  New  Jersey,  §  1,  p.  464).  A  subsequent  section  of 
the  statute  (§  48,  p.  762),  provides,  however,  that  every  guardian  appointed 
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Beamauy  Mayer  &  WcUrath,  attorneys,  Charles  B. 
Mayer  and  Frederick  B.  Wairathj  of  counsel  for  appel- 
lants, argued  :— I.  (On  the  point  on  which  the  general 
term  decided .)  Due  notice  and  proof  of  death,  as  required 
by  the  poUcy,  was  given  to  the  defendant.  Thei-e  is  no 
requirement  in  the  poUcy  that  notice  of  death  shall  be 

by  last  will  and  tesUment,  shall,  before  he  exercises  any  authority  over  the 
minor  or  his  estate,  appear  before  the  orphans*  court  and  declare  his 
acceptance  of  the  guardianship,  which  shall  be  recorded,  and  give  bonds, 
etc.,  unless  it  is  otherwise  directed  by  the  testator's  will.  This  was  not 
done,  and  it  is  claimed  by  plaintiffs  that  in  consequence  of  such  omission, 
the  defendant  w^s  not  authorized  to  pay  the  amount  of  the  policy  to  the 
person  appointed  guardian  by  the  will  of  the  deceased. 

"But  if  defendant  was  not  authorized  to  pay  to  such  guardian,   to 
whom  was  it  authorized  or  required  to  pay  ?    The  agreement  was  to  pay 
to  the  children's  guardian;  and  a  guardian  was  appointed  in  the  manner 
required  by  law,  but  according  to  plaintiffs*  theory  was  not  qualified  to 
receive  the  infants*  estate.     No  statute  of  Now  Jersey  was  proved  which 
authorized  the  defendant  to  apply  for  the  appointment  of  a  guardian  of 
the  children,  and  I  know  of  no  rule  of  law  that  requires  it  to  provide  a 
person  qualified  to  receive  the  money,  as  well  as  to  pay  it  to  such  persons 
when  qualified  to  receive  it,  and  until  such  guardian  had  been  appointed 
and  qualified,  I  do  not  see  how  the  defendant  can  be  said  to  be  in  default. 
If  there  had  been  a  guardian  duly  appointed  and  authorized  to  receive  the 
fund,  and  the  company  had  refused  to  pay,  it  is  now  settled  in  this  state 
that  the  infants  could  sue  by  their  guardian  ad  litem  (Segelken  v.  Meyer, 
94  iV.  Y.  473) ;  but  that  does  not   dispense  with  the  necessity  of  there 
being  a  person  in  existence  to  whom  the  obligor  would  be  by  the  terms  of 
the  obligation  authorized  to  pay  before  it  could  be  said  to  be  in  default. 
In  Wangler  c.  Swift  (90  K  Y.  38),  it  was  held  that  where  a  thing  to  be 
done  lies  more  properly  within  the  cognizance  of  the  plaintiff  than  of  the 
defendant,  notice  that  such  thing  had  been  clone  ought  to  be  given  to  the 
defendant,  and  such  notice  was  a  condition  precedent  to  the  dcfendant*s 
liability.     In  that  case,  the  person  to  whom  the  payment  was  to  have  been 
made  was  determined,  but  the  amount  to  be  paid  was  in  doubt ;  in  this  case 
the  amount  is  fixed,  but  the  person  to  whom  it  is  to  be  paid  is  uncertain, 
and  until  such  person  is  appointed,  notice  thereof  given  to  the  defendant; 
and  a  demand  made  on  it,  there  could  be  no  breach,  and  consequently, 
no  right  of  action. 

"The  obligation  sued  on  is  joint.  The  action  is  at  law  to  recover  the 
amount  of  the  policy,  and  I  think,  for  the  reasons  above  given,  that  no 
cause  of  action  has  been  shown  against  the  defendant,  and  the  complaint 
must  be  dismissed,  with  costs." 
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given  by  any  particular  person.  The  essential  thing  is 
that  the  insurer  shall  receive  due  notice  of  the  death,  and 
it  can  in  nowise  be  essential  by  whom  that  notice  is  given, 
or  how  its  information  is  obtained.  The  notice  may  be 
given  by  an  entire  stranger.  And  when  the  information 
has  been  seasonably  communicated,  the  requirement  of 
the  policy  has  been  fulfilled,  to  wit :  ''  Due  notice.  .  .  . 
of  death  has  been  given  to  the  company ' '  {May  on  Insur- 
ance, §§  465,  466,  512  ;  Guardian  Life  Assu.  &  Trust  Co-, 
9  Weekly  Notes  of  Cases,  425  ;  EcUpse  Insm'ance  Co.  z\ 
Schoener,  2  Cin.  Supr.  Ct.  474 ;  Taylor  v,  Selna  Life  Ins. 
Co.,  13  Gray,  434  ;  Day  v.  Mutual  Ben.  Life  Ins.  Co.,  1 
Mc Arthur,  600  ;  Hincken  v.  Mutual  Ben  life  Ins.  Co., 
6  Sand,  24 ;  Northwestern  Ins.  Co.  v.  Atkins,  3  Bush, 
333).  If  the  death  occur  in  the  presence  of  the  board  of 
directors,  or  of  an  officer  of  the  company  competent  to 
receive  proof,  or  if  the  company  of  its  own  motion  obtain 
the  information,  that  fact  alone  operates  as  diie  notice  to 
the  company  (Kennedy  v.  Home  Ins.  Co.,  9  Ins.  L,  J. 
359).  The  law  is  reasonable,  and  does  not  require  that  to 
be  done  which  is  unnecessary.  Eliza  F.  Wuesthoff ,  being 
the  widow  of  the  deceased,  and  the  stepmother  of  the 
beneficiaries,  was  a  proper  party  to  give  notice  of  such 
death,  xmder  any  and  all  circumstances.  If  it  could  by 
any  possibiUty  be  construed  as  an  obligation  on  the  part 
of  the  beneficiaries  to  give  the  notice,  then  it  was  proper 
to  communicate  the  information  through  an  agent.  Such 
agent  was  thoir  stepmother,  whose  act,  in  giving  notice, 
they  have  ratified  (Sims  v.  State  Ins.  Co.,  47  Mo.  00).  The 
case  of  Bliss  v.  Cottle  (32  Barb.  322),  with  others  cited 
by  defendant's  counsel,  was  an  action  in  tort  for  conver- 
sion, and  refers  to  demand,  luot  notice.  The  plaintiffs 
were  not  required  to  make  a  demand  in  this  case,  hence 
do  not  ratify  any  demand  of  their  stepmother — if  she 
made  such.  And  even  in  the  extreme  cases  where,  by 
the  terms  of  the  policy,  personal  notice  by  the  insured 
was  required  to  be  given,  the  acceptance  of  the  notice  and 
proofs  of  loss  from  another,  without  objection,  has  been 
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held  to  be  a  waiver  of  the  right  to  require  personal  notice 
from  the  insm-ed  (Reilly  v.  Guardian  Mut.  L.  Ins.  Co.,  60 
N.  F,  172  ;  Sims  v.  State  Ins.  Co.,  47  Mo.  60  ;  Farmers' 
Mut.  Ins.  Co.  V.  GraybiU,  74  Pa.  St.  17  ;  Kemochan  v. 
Bowery  F.  Ins.  Co.,  17  N.  Y.  433  ;  Pratt  v.  N.  Y.  Cent. 
Ins.  Co.,  55  1b.  506;  Bodle  v.  Chenango  Co.  Ins.  Co.,  2 
lb.  58).  The  payment  of  the  amount  of  the  poUcy  (not- 
withstanding it  was  made  to  the  wrong  person)  was  a 
waiver  of  the  right  to  raise  any  objection  to  the  manner 
of  giving  the  notice  and  proof  of  death.  It  was  held,  that 
the  sufficiency  of  preliminary  proof  was  admitted  by  the 
mere  act  of  bringing  the  money  due  upon  the  pohcy  into 
court  (Johnson  v.  Columbia  Ins.  Co.,  7  John.  315). 

II.  (On  the  point  on  which  the  special  term  decided.) 
This  suit  was  properly  brought  by  the  plaintiffs,  they,  as 
infants,  being  represented  by  their  guardian  ad  litem 
(Segelken  v.  Meyer,  94  N.  Y.  473).    The  appointment  of  a 
general  guardian  was  not  a  condition  precedent  to  the 
cause  of  action  arising  in  favor  of  the  plaintiffs.    The 
contract,  as  evidenced  by  the  policy,  was  to  pay  them^ 
and  the  addition  of  the  words  * '  their  guardian  if  under 
age,''  did  not  make  it  obUgatory  upon  them  to  have  a 
guardian  as  a  condition  precedent   to  recoveiy.      These 
words  did  not  modify  the  contract,  but  were  simply  sur- 
plusage.    The  policy  was  for  their  benefit,  and  the  guar- 
dian is  their  representative  and  not  a  principal  in  the  con- 
tract.    The  infants  should  sue  as  beneficiaries  by  their 
next  friend,  or  guardian  ad  litem^  and  the  judgment,  in 
the  event  of  recovery,   will  be  entered   in  their  favor 
(Higgins  V.   Hannibal  &  St.  Jo.  E.  E.  Co.,  36  Mo.  418  ; 
Balto.   &  Ohio  E.  E.   Co.  v.   Fitzpatrick,  36  Md.    619). 
Under  a  policy  of  life  insurance,  payable  '  *  to  their  chil- 
dren, for  their  use,  or  to  their  guardian  if  under  age, " 
which  is  the  same  language  as  that  contained  in  the 
policies  in  this  case,   it  was  held  notwithstanding  the 
objection  that  the  cause  of  action  was  in  the  general  guar- 
dian, that  the  children  were  the  real  parties  in  interest, 
and  that  the  suit  was  properly  brought  in  their  names  by 
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their  guardian  ad  litem  (Price  v.  Phoenix  M.  L.  Ins.  Co., 
17  Minn.  500).     The  interest  in  the  poUcy  vested  in  the 
infants  immediately  upon  the  death  of  their  father.    So 
held,  imder  a  policy  of  the  N.  Y.  Life  Ins.  Co.  identical  in 
form  with  the  policy  in  evidence  (Clemmitt  v.  N.  Y.  Life 
Ins.  Co.,  76  Va.  360).     And  it  is  apparent  that  in  neither 
of  these  cases   had  a  general  guardian  been  appointed. 
The  same  doctrine  was  held  in  cases  where  obUgations  to 
pay  ran  to  other  representative  parties,  as,  for  example, 
an  agreement  "to  pay  to  the  treasurer  of  the  commis- 
sioners "  was  held  to  be  a  contract  to  pay  the  commis- 
sionei-s  which  must  be  declared  upon  by  them  and  not  the 
treasurer  (Piggott  v,  Thompson,  3  Bos.  &  P.  149).     So  also 
on  a  contract  to  pay  A.  B.,  agent  of  the  proprietors,  etc. 
(Gilmore  v.  Pope,  5  Mass.  491).    To  the  same  effect  (Taun- 
ton Co.  V.  Whiting  (10  Mass.  327).     So  ^so  on  an  agree- 
ment to  pay  to  directors,  their    successors  or  assigns 
(Bayley  v.  Onondaga  Ins.  Co.,   6  Hill,  477,  and  cases 
cited).     So  also  on  a  '*  pohcy  for  loss,  if  any,  payable  to 
(the  broker)  only  "  (Lane  v.  Columbus  Ins.  Co.,  2  Code  B. 
65).     If  the  contract  was  not  with  the  guardian  as  bene- 
ficiary, then  there  was  no  necessity  for  the  appointment 
of  a  guardian  in  order  to  give  the  real  beneficiaries  a  cause 
of  action.    The  only  purpose  then  of  the  appointment  of 
a  guardian,  is  that  he  may  receive  property  belonging  to 
the  infant,  and  take  the  custody  and  management  thereof. 
If  there  be  no  property  to  receive  into  his  custody,  there 
is  no  occasion  for  the  appointment  of  a  guardian.    If  an 
infant  simply  has  a  claim  which  is  disputed,  when  that 
claim  is  perfected  by  a  judgment,  and  about  to  be  paid,  it 
will  be  in  sufficient  season  to  procure  the  appointment  of 
a  general  guardian  to  receive  the  money  into  his  custody 
and  management.    And  rather  than  that  the  action  by  the 
infant  should  fail,  the  courts  could  appoint  a  general 
guardian  during  the  pendency  of  the  action.    The  guar- 
dian ad  litem  may  become  such  by  flUng  security  {Code, 
§  474  ;  Eule,  51). 
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Salomon  &  Dulon,  attorneys,  and  Edward  ScUomony 
of  counsel  for  respondent,  argued  : — I.  (On  the  point  on 
which  the  general  term  decided.)  The  complaint  was 
properly  dismissed,  because  no  notice  and  proof  of  death 
were  ever  given  to  the  defendant  by  the  plaintiffs,  or  in 
their  behalf,  except  those  of  Eliza  F.  Wuesthoff,  as  their 
guardian,  whose  action  as  such  they  seek  to  repudiate 
{Paley  Agency,  by  Lloyd,  171,  1T2  [343  to  346]  ;  Right  ex 
dent.  Fisher  v.  C!uthell,  5  East,  49  ;  Cole  v.  Ball,  1 
Camp,  478 ;  Coore  v.  Calaway,  1  Esp.  115  ;  Freeman  v. 
Boynton,  7  Mass.  483  ;  Bank  of  Utica  r.  Smith,  18  Johns. 
230).  The  rule  of  law  that  ^' omnis  ratihabitio  retro 
trahitur  et  mandato  priori  cequiparatury^^  seems  only 
applicable  to  cases  where  the  conduct  of  the  parties  on 
whom  it  is  to  operate  cannot,  in  the  meantime,  depend 
upon  whether  there  be  a  subsequent  ratification  (Bliss  v. 
Cottle,  32  Barb.  322,  and  cases  there  cited  ;  Story  Agency y 
§§  244,  245).  In  the  case  at  bar  the  object  and  effect  of 
the  notice  and  proof  of  death  under  the  policy  is  to  fix  the 
time  of  payment,  and  to  subject  the  company  to  damages 
by  way  of  interest,  if  payment  is  not  made  accordingly. 
Service  of  such  notice  and  proof  comes  clearly  within  the 
rule  of  the  above  authorities.  If  Mrs.  Wuesthoff  was  not 
the  plaintiffs'  guardian,  her  notice  and  claim  was  unau- 
thorized, and  cannot  inure  to  the  plaintiffs'  benefit  and 
the  defendant's  injury. 

The  notice  and  proof  of  death  were  given  by  Mrs. 
Wuesthoff  as  guardian  for  the  plaintiffs,  and  she  therein 
expressly  states  :  "  that  the  undersigned  is  the  legal 
owner  of  said  policy,  and  has  a  good  and  vahd  interest  to 
the  amount  assured  in  the  life  of  said  deceased."  It  was 
acted  upon  in  good  faith  by  the  defendant,  who  paid  the 
money  accordingly  to  her  as  guardian,  and  has  spent  its 
force.  It  was  made  and  served  by  and  for  her  benefit  as 
guardian,  and  has  served  its  purpose.  It  is  functus  officio. 
It  would  be  contrary  to  aU  justice  and  well-known  rules 
of  law  to  allow  the  plaintiffs  to  repudiate  her  act  as  guar- 
dian, and  at  the  same  time  base  upon  it  a  right  of  action. 
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Such  a  thing  would  be  a  novelty  in  the  jurisprudence  of 
this  country.  The  plaintiffs  cannot  be  permitted  to  adopt 
this  notice  in  part  and  repudiate  it  in  part ;  they  cannot 
in  the  same  breath  adopt  and  repudiate  the  guardianship 
of  Mrs.  Wuesthoff . 

None  of  the  authorities  cited  by  plaintiffs'  counsel  in 
the  court  below  support  the  proposition  that  no  notice 
from  the  plaintiffs  to  the  defendant  was  necessary,  or 
that  the  plaintiffs,  while  repudiating  Mi's.  Wuesthoff's 
authority  as  guardian,  can  claim  under  her  notice  a  right 
of  action,  while  the  defendant  has  once  acted  upon  that 
notice  in  good  faith  in  paying  the  poUcy  to  her.  The 
cases  cited  are  cases  of  waiver  not  apphcable  here.  But 
amongst  the  numerous  authorities  there  cited  against  this 
point,  the  following  strongly  support  the  defendant's 
position  {May  Insurance  §§  463,  465  ;  Reilly  v.  Guardian 
Mutual  Ins.  Co.,  GO  N,  Y,  172  ;  Kemochan  v,  N.  Y.  Bow- 
ery Fire  Ins.  Co.,  17  N,  Y.  433).  In  the  case  at  bar  noth- 
ing has  been  done  by  the  defendant  to  warrant  the  court 
to  hold  that  they  have  waived  ''due  notice." 

II.  (On  the  point  on  which  the  special  term  decided.) 
The  complaint  was  properly  dismissed,  because,  except 
Mrs.  Wuesthoff,  no  general  guardian  of  the  plaintiffs,  or 
any  guardian  authorized  to  receive  payment  of  the  pohcy, 
has  ever  existed,  (a)  The  agreement  of  the  defendant  in 
its  pohcy  is,  in  case  of  death  of  Amaha  Wuesthoff  before 
that  of  her  husband,  to  pay  the  amount  of  the  insurance 
''to  her  children  for  their  use,  or  to  their  guardian  if 
under  age."  Until  the  existence  of  such  a  guardian, 
therefore,  authorized  to  receive  the  money,  there  can  be 
?  no  default  in  the  defendant's  obHgation.  Assuming  that 
the  amount  had  become  payable,  for  instance,  that  the 
notice  and  proof  of  death  had  been  waived  by  the  company 
in  a  given  case,  yet,  so  long  as  there  is  no  guardian  in 
existence  authorized  to  receive  payment,  and  until  such 
guardian  had  made  a  demand,  the  company  could  not  be 
held  to  be  in  default  {Code  Civ.  Proc,  §§  2822,  2823,  2825, 
2826,  2827,  2838,  2839,  2840).     (6)  Price  v.  Phoenix  Mut. 
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life  Ins.  Co.  (lY  Minn.  497),  cited  by  plaintiffs'  counsel  in 
the  court  below,  is  to  the  effect  that  where  a  right  of 
action  exists  in  the  general  guardian,  i.  e.,  where  a  gen- 
eral guardian  is  in  existence,  and  a  company  in  default  in 
not  paying  him,  the  action  may  be  brought  by  the  infant 
as  the  real  party  in  interest,  appearing  by  guardian  ad 
litem.     The  same  rule  exists  in  this  state  (Segelken  v. 
iTeyer,  94  N,  Y.  473).     But  it  is  nowhere  held  that  where 
no  general  guardian  is  or  has  been  in  existence,  to  whom 
payment  could  be  made,  an  action  could  be  maintained  by 
the   infant.     WiUiams  v.  Storrs  (6  Johm.  Ch.  353),  and 
Wangler  v.  Swift  (90  N.  F.  38),  are  direct  authorities  in 
support  of  the  position  that  the  existence  of  a  general 
Spardian,  and  notice  thereof  to  the  defendant,  was  a  con- 
^tioix  precedent  to  the  defendant's  liability,  and  clearly 
^^taixi  the  judgment  of  dismissal,    (c)  This  point  of  the 
jP^-e:xistence  of  a  general  guardian  for  the  infant  plaint- 
f^?  ^^ects  equally  the  adult  plaintiff ;  because,  1st,  The 
^jj^^^^  is  a  joint  action  ;  2d,  The  promise  or  covenant  in 
chij^Kilicy  is  to  the  adult  and  the  guardian  of  the  infant 
^^en  jointly  (1  Bliss  Code,  220,  234  ;  Pearce  v.  Hitch- 
t<^^,  2  N.  Y.  388  ;  Tinslar  v.  Malkin,  12  Week.  Dig.  530  ; 
'^Oties  V.  Felch,  3  Bosw.  63  ;  Code,  §§  446,  448). 

Counsel  on  both  sides,  and  also  Chamberlain,  Carter 
&  Hornblow<:r,  of  counsel  for  the  New  York  Life  Insur- 
ance Company,  by  leave  of  the  court,  argued  at  general 
term,  as  to  the  effect  of  the  will  of  Fredericka  Wuesthoff , 
deceased,  of  the  laws  of  New  Jersey,  and  of  the  non-com- 
pliance of  EUza  Fredericka  therewith. 

Per  Curiam. — The  learned  counsel  for  the  appellant 
claims  that  by  virtue  of  the  statute  of  New  Jersey  that 
has  been  cited,  EUza  F.  Wuesthoff  had  no  power  to  exer- 
cise any  authority  over  the  estate  of  the  minors.  On  the 
assumptions  made  in  this  action  on  behalf  of  the  minors, 
they  had  an  interest  in  the  policy,  and  the  policy  was  part 
of  their  estate.  Ehza  F.  Wuesthoff  exercised  authority 
over  the  policy,  claiming  to  be  the  owner  of  it,  and  giving 
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in  the  course  of  maMng  that  claim,  the  only  notice  and 
proof  of  death  that  have  been  given  to  the  defendants. 
Under  the  terms  of  the  policy,  the  plaintiff,  to  recover, 
was  boimd  to  prove  that  there  had  been  made  the  notice 
and  proof  of  death  intended  by  the  policy  to  be  a  condition 
precedent  to  the  obligation  of  the  company  to  pay. 

The  plaintiffs  take  the  position  that  the  proof  and 
notice  of  death  that  were  given,  inure  to  their  benefit  in 
this  action.  Without  this,  there  would  bo  no  proof  of  the 
performance  of  the  condition  precedent  referred  to.  If, 
however,  they  take  the  advantage  of  the  notice,  they 
must  take  it  as  it  was  in  fact,  by  affirming  the  relations 
in  which  it  was  given,  viz. :  as  a  notice  given  by  Eliza, 
as  guardian  under  the  will,  exercising  authority  over  the 
minors'  estate.  When  this  exercise  of  authority  over 
the  policy  as  owner  is  affirmed,  the  consequence  in  its 
payment  must  also  be  affirmed  (The  Farmers  Loan  & 
Trust  Co.  V.  Walworth,  1 N,  Y.  433,  and  cases  cited).  The 
principle  is  like  that  that  prevents  a  partial  ratification  of 
an  agent's  acts  {Story  Agency,  §  250). 

If  the  notice  given  was  not  given  in  behalf  of  the 
plaintiffs,  then,  in  favor  of  the  defendants,  who  were 
entitled  to  notice  given  by  or  on  behalf  of  those  who  were 
entitled  to  receive  payment  of  the  poUcy,  the  notice 
intended  by  the  policy  has  not  been  given,  for  the  plaint- 
iffs cannot  ratify  a  notice  not  given  in  their  behalf  (Ham- 
lin V.  Sears,  82  N.  F.  331  ;  Story  Agency,  §§  251  a,  246, 
247). 

Judgment  affirmed,  with  costs. 
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PETEE  BOEN,    Appellant,    v,  HENRY   SCHRENK- 
EISEN,  ET  AL.,  Respondents. 

Vacating  judgment  and  aUowing  answer  to  be  amended  to  present  new 
issues— power  of  court — -proper  exercise  0/  discretion— terms. 

The  complaint  alleged  the  making  in  writing  by  defendants  of  two  certain 
agreements,  whereby  they  promised  to  pay  certain  royalties,  to  amount 
to  not  less  than  $600  per  year  on  chairs  to  be  manufactured  under  a 
patent,  and  prayed  for  an  account.  The  answer  was  in  effect  a  general 
deni&l.  On  the  trial,  plaintiff  put  in  evidence  said  agreements,  and  the 
defendants  offered  evidence  to  show  that  the  writings  did  not  express 
the  true  agreement,  and  to  show  that  the  true  agreement  was  that  if  they 
did  not  manufacture  at  least  600  chairs  a  year,  the  promise  to  pay  royal- 
ties should  be  null  and  void,  which  was  excluded.  The  case  then  turned 
on  the  construction  to  be  given  to  the  instruments  upon  their  face.  The 
court  held  at  special  term  that  the  proper  construction  was  that  defend- 
ants were  bound  at  all  events,  to  pay  $600 ;  and  that  the  agreement  to  pay 
royalties  was  to  be  null  and  void  only  at  plaintiff^s  option.  The  decision 
was  afSrmed  at  general  term.  Thereupon  the  defendants  moved,  among 
other  things,  to  vacate  the  judgment,  and  for  leave  to  amend  their 
answer  so  as  to  present  new  issues.  The  moving  papers  detailed  the 
transactions  between  the  parties  as  defendants  understood  them,  which 
substantiated  their  claim  as  to  the  agreement,  and  also  showed  that  the 
defendant  who  wrote  the  modification  (and  that  there  was  some  modifi- 
cation agreed  on  is  beyond  controversy),  of  the  original  agreement  which 
it  was  held  bound  the  defendants  to  pay  $600,  at  all  events,  was  a  for- 
eigner, and  not  thoroughly  master  of  the  idioms  of  the  English  language ; 
and  also  showed  that  x)laintiff  had  acquiesced  in  the  abandonment  of  the 
enterprise  for  six  years ;  that  defendants  had  forgotten  the  particulars  of 
the  transaction,  and  could  find  no  papers  relating  to  it  except  a  rough 
copy  of  the  modification ;  that  their  attorneys,  from  the  scanty  informa- 
tion they  could  give,  believed  that  at  the  trial  the  real  arrangement 
would  have  to  be  shown  by  parol ;  that  the  production  by  plaintiff  at  the 
trial  of  the  writings  was  a  surprise  to  them  and  their  attorneys,  and 
there  was  then  no  time  to  study  and  ascertain  their  precise  bearing  on 
the  case,  nor  their  relation  to  each  other;  and  that  even  then  defendants^ 
attorney  believed  that  parol  testimony  could  be  given  to  explain  the 
papers,  but  that  when  the  attempt  to  give  it  was  made,  it  was  excluded. 

Held^  on  an  appeal  from  an  order  granting  the  motion, 

(1)  That  the  court  had  power  to  vacate  the  judgment  and  permit  an 
amendment  of  the  answer,  the  exercise  of  which  power  was  in  its  dis- 
cretion. 
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(2)  That  in  view  of  the  matters  stated  in  the  moving  papers,  and  consid- 
ering that  in  all  probability  the  parties  did  not  in  fact  intend  the  con- 
tract to  be  as  the  court,  upon  unexplained  proof  found  it  to  be,  whereby 
the  real  merits  were  not  tried,  and  that  possibly  the  judgment,  unless 
vacated,  might  be  relied  on  by  the  plaintiff  as  a  bar  to  an  action  for 
reformation,  and  as  a  conclusive  adjudication  as  to  the  true  construction 
of  the  contract  in  all  actions  that  might  be  brought  from  year  to  year 
during  the  life  of  the  patent, — the  discretion  of  the  court  below  was  prop- 
erly exercised  in  vacating  the  judgment,  and  permitting  an  amendment 
of  the  answer. 

(3)  That  the  terms  imposed,  viz:  the  payment  of  the  costs  of  the  action, 
including  the  allowance,  and  of  $10  costs  of  motion,  and,  it  appearing 
that  defendants  had  brought  an  action  for  reformation  of  the  contract, 
in  which  a  demurrer  had  been  interposed,  that  such  action  be  discon- 
tinued, and  the  costs  thereof  (to  be  taxed  as  if  the  demurrer  had  been 
sustained),  be  paid, — were  proper,  with  the  modification  that  the  amend- 
ment should  be  restricted  to  setting  up  only  the  defense  relating  to  the 
right  of  defendants  to  have  the  contract  that  was  written  reforme<i, 
80  as  to  express  the  actual  intention  of  the  parties  as  to  what  it  should 
contain,  so  as  to  prevent  a  re-trial  of  the  old  issues ;  and  that,  as  thus 
modified,  the  order  should  be  affirmed. 

Before  Sedgwick,  Ch.  J. ,  and  Truax,  J. 

Decided  June  1,  1885. 

Appeal  by  plaintiff  from  order  granting  defendants' 
motion  that  the  judgment  be  opened  and  defendants 
allowed  to  amend  their  answer  and  have  a  new  trial  on 
the  issues  so  to  be  formed. 

The  motion  was  made  at  special  term,  where  the 
following  opinion  was  delivered,  March  11,  1885,  the 
action  therein  referred  to  as  the  first  entitled  action, 
being  the  present  action  ;  and  that  referred  as  the  second 
action,  being  one  brought  by  the  defendants  here,  against 
the  plaintiff  for  reformation  of  the  contracts  in  question  : — 

^^Freedman,  J. — Upon  affidavits  and  all  the  papers 
and  proceedings  in  the  first  entitled  action,  and  the  sum- 
mons and  complaint  and  certain  affidavits  entitled  in  the 
second  action,  and  upon  a  case  settled  and  printed  in  the 
first  entitled  action,  Henry  and  Martin  Schrenkeisen  now 
move  at  special  term  :  1.  That  the  judgment  in  the  first 
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entitled  action,  though  affirmed  by  the  general  term,  be 
vacated  and  set  aside,  and  that  the  case  be  referred  back 
to  the  special  term  for  re-trial ;  2.  That  all  proceedings 
on  the  part  of  Peter  Bom  in  the  first  entitled  action  be 
stayed  imtil  after  the  trial  of  the  second  action ;  and,  3. 
That  they  have  such  other  and  further  relief  as  may  be 
just  and  equitable. 

"  At  the  same  time,  Peter  Bom,  besides  opposing  the 
motions  by  counter-affidavits,  demurs  to  the  complaint  in 
the  second  action  upon  the  ground  that  it  appears  upon 
the  face  of  thecomplaint,  1.  That  there  is  another  action 
pending  between  the  same  parties  for  the  same  cause ; 
and,  2.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

*'The  most  material  facts,  briefly  stated,  are  as 
follows  :  In  1876,  Peter  Born  obtained  a  patent  for  an 
improvement  in  folding  chairs,  and  thereafter  Henry  and 
Martin  Schrenkeisen  agreed  with  him  to  take  an  assign- 
ment of  his  patent,  to  try  to  introduce  the  chair,  to  pay 
him  a  royalty  of  75  cents  on  each  chair  made  and  sold,  to 
give  him  a  license  to  make  and  sell  the  chair  at  his  own 
store  in  the  city  of  New  York,  and  to  refrain  on  their 
part  from  selling  in  the  city  of  New  York  or  the  city  of 
Brooklyn  so  long  as  he  made  use  of  the  license.  This 
agreement  was  perfectly  expressed  in  the  assignment. 
The  license,  with  two  papers,  were  carefully  prepared 
under  the  direction  of  Henry  and  Martin  Schrenkeisen. 
When,  however,  the  parties  came  together  to  execute  the 
papers,  Bom  wanted  something  different,  namely  a 
royalty  on  600  chairs  a  year,  in-espective  of  the  number 
actually  manufactured  and  sold,  in  addition  to  the  $1,200 
agreed  upon  for  the  assignment  of  the  patent.  Accord- 
ing to  the  claim  of  Martin  and  Henry  Schrenkeisen,  it  was 
then  said  in  their  behalf,  that,  if  they  in  the  course  of 
their  extensive  business  as  manufacturers  of  furniture 
could  not  sell  600  of  the  chairs  in  a  year,  they  preferred 
to  sell  none  at  all,  and  that  consequently  they  would 
agree  to  the  proposed  modification,  if  Bom  would  agree 
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that  if  they  should  not  be  able  to  sell  that  number  a  year, 
the  whole  arrangement  between  them  should  be  null  and 
void.  These  were  not  the  precise  words,  but  the  sub- 
stance of  what  was  said,  and  Henry  and  Martin  Schren- 
keisen  claim,  though  Born  denies  it,  that  the  latter  agreed 
to  that.  It  is  beyond  controversy,  however,  that  some 
modification  was  then  and  there  agreed  upon,  and  that, 
whatever  it  was,  Martin  Schrenkeisen  undertook  to  make 
a  memorandum  of  it,  and  that  he  did  so  on  the  spot,  and 
without  legal  advice.  The  modification  should  have  been 
inserted  as  a  proviso  in  the  assignment,  but  Martin 
Schrenkeisen,  who  is  a  German,  and  not  thorougly  master 
of  the  idioms  of  the  EngUsh  language,  put  it  upon  the 
back  of  Bom's  Ucense  and  in  the  following  words,  viz. : 
*  We  agree  to  number  the  chairs  in  rotation,  pay  royalty 
every  month  if  desired,  and  show  our  sales  books  for  the 
number  sold.  We  further  agree  to  pay  royalty  on  not 
less  than  600  chairs  a  year,  and  should  we  fail  in  this  the 
agreement  shall  be  null  and  void.  Signed  by  M.  &  H. 
ScmiENKEiSEN,  by  M.  Schrenkeisen.' 

"  After  this,  as  further  claimed  by  the  Schrenkeisens, 
a  considerable  sum  of  money  was  spent  by  them  in  the 
effort  to  successfully  introduce  the  chair,  but  the  chair 
did  not  work  well  in  use,  and  would  not  sell.  They  could 
only  sell  209  chairs,  and  they  paid  to  Bom  for  royalties 
for  the  same  $88.50  in  Febmaiy,  1877,  and  $86.25  on 
January  8,  1878.  Bom  was  then  told  that  that  was  the 
end  of  the  matter ;  that  the  invention  was  a  failure,  and 
that  it  was  useless  to  proceed  further.  Born  acquiesced, 
from  that  time  until  the  year  1884  he  made  no  further 
claim  for  royalties. 

*^The  action  first  above  entitled,  was  commenced  in 
May,  1884.  It  was  commenced  to  compel  H.  &  il. 
Schrenkeisen  to  render  an  account  to  Bom  of  the  number 
of  chairs  manufactured  and  sold  and  to  obtain  a  judgment 
for  the  amount  due.  The  answer  of  H.  &  M.  Schrenk- 
eisen consisted  of  a  general  denial  of  the  agreement,  as 
set  forth  in  the  complaint,  and  a  plea  of  failure  of  con  • 
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sideration.  Upon  the  trial,  all  parol  testimony  which 
they  sought  to  give  to  show  the  real  character  of  the 
arrangement  as  claimed  by  them,  was  excluded,  and  it 
was  held  that  the  three  writings,  viz. :  The  assignment, 
the  license  and  the  memorandum  on  the  back  of  the 
license,  together  constituted  the  contract  between  the 
parties,  and  that  the  contract,  as  thus  appearing,  was  so 
clear  that  no  parol  evidence  could  be  admitted  to  vary  or 
modify  it.  It  was  further  held  that  the  words  *  null  and 
void  '  in  the  memorandum,  should  be  construed  to  mean 
'voidable  at  the  option  of  Born,* and  under  this  construc- 
tion the  trial  finally  resulted  in  a  judgment  in  favor  of 
Bom  for  $4,401.92.  Prom  that  judgment  H.  &  M. 
Schrenkeisen  appealed  to  the  general  term,  where  the 
judgment  was  affirmed.  Thereupon  they  brought  the 
second  action  above  referred  to,  for  the  purpose  of  obtain- 
ing a  reformation  of  the  contract  so  that  it  should  ex- 
press the  true  intent  and  meaning  of  the  parties,  which, 
as  claimed  by  them,  were  as  above  stated.  To  the  com- 
plaint in  this  action.  Bom  demurred  upon  the  grounds 
stated. 

"  Upon  an  examination  of  that  complaint,  which  con- 
tains a  great  deal  more  than  I  have  so  far  stated,  I  arrived 
at  the  conclusion  that,  upon  its  face,  it  does  set  forth  a 
sufficient  cause  of  action  for  a  reformation  of  the  contract, 
so  far  as  the  objections  specifically  urged  against  it  are 
concerned,  and  that  the  objection  of  the  pendency  of 
another  action  for  the  same  cause,  is  not  tenable  because 
the  causes  of  actions  are  not  the  same.  If,  therefore,  I 
were  to  pass  upon  the  sufficiency  of  the  demurrer  alone, 
H.  &  M.  Schrenkeisen  should  have  judgment  upon  the 
demurrer,  with  leave  to  Born  to  answer. 

"  But  the  action,  to  the  complaint  of  which  the  said 
demurrer  was  interposed,  is  itself  only  one  of  several 
measures  adopted  by  H.  &  M.  Schrenkeisen  to  obtain  the 
same  end,  namely,  relief  against  the  alleged  imjust  judg- 
ment in  the  first  entitled  action,  and  this  makes  it  neces- 
sary that  the  relations  between  the  two  actions  should  be 
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still  further  and  more  accurately  determined.  When  that 
is  attempted,  it  appears  at  once  that,  although  the  com- 
plaint in  the  second  action  is  not  demurrable  upon  either 
of  the  grounds  specifically  assigned,  H.  &  M.  Schrenkeisen 
may  in  the  end  be  defeated  in  the  action  brought  by  them 
by  proof  that  the  contract  sought  to  be  reformed  was  the 
subject  of  a  former  adjudication,  by  which  a  certain  con- 
struction was  conclusively  established.  In  other  words, 
the  former  adjudication  as  to  what  the  contract  was, 
standing  unreversed  and  unvacated,  may  be  invoked  as  a 
bar  to  a  reformation. 

*^  Under  these  circumstances,  it  becomes  apparent  that, 
whatever  relief  can  be  extended  to  H.  &  M.  Schrenkeisen, 
must  be  granted  in  the  first  entitled  action.  As  to  the 
power  of  the  court  to  vacate  the  judgment  and  grant  a 
new  trial  as  a  matter  of  favor  and  upon  terms,  there  can 
be  no  doubt,  since  the  decision  of  the  court  of  appeals  in 
Hatch  V,  Central  National  Bank  (78  N,  F.  487).  In  that 
case  an  order  was  sustained  which,  after  the  payment  and 
satisfaction  of  the  judgment  in  favor  of  the  plaintiff, 
vacated  the  judgment  and  allowed  an  amendment  of  the 
complaint  by  the  addition  of  new  causes  of  action,  which 
otherwise  would  have  been  barred  by  the  statute  of  lim- 
itation. It  is  a  power  inherent  in  the  court  and  not  limited 
in  matters  of  substance  by  the  provisions  of  the  Code  of 
Civil  Procedure.  Morever,  section  724  of  said  Code  is,  of 
itself,  quite  sufficient  for  the  purposes  of  the  present  case. 
The  question,  therefore,  remains  whether,  upon  all  the 
facts  presented,  a  case  has  been  made  out  which  calls  for 
the  exercise  of  the  power. 

"In  the  determination  of  that  question  it  must  be 
assumed  that  the  issues  raised  by  the  pleadings  in  tJie  first 
action,  so  far  as  they  went,  wei'e  coiTectly  disposed  of. 
It  must  also  be  borne  in  mind  that  ordinarily  a  defendant 
will  not  be  permitted  to  experiment  with  his  defenses. 
As  a  general  rule,  he  must  be  held  to  his  election.  Change 
of  counsel  and  the  substitution  of  a  new  theory,  are  never 
of  themselves  sufficient. 
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"  But  H.  &  M.  Schrenkeisen  have  shown,  in  addition  to 
what  has  akeady  been  pointed  out,  that,  when  this  action 
was  commenced  in  May,  1884,  no  papera  relating  to  it 
could  be  f  oimd,  except  a  rough  copy  of  the  memorandum 
which  had  been  indorsed  on  the  Ucense  ;  that  they  did  not, 
at  the  time,  remember  the  other  papers ;  that  owing  to 
the  lapse  of  time  and  Bom's  acquiescence  in  the  abandon- 
ment of  the  enterprise  for  about  six  years,  they  had  for- 
gotten the  particulars  of  the  original  transaction ;  that 
from  the  scanty  information  they  were  able  to  give  to  their 
attorneys,  the  said  attorneys  believed  that  at  the  trial  the 
real  arrangement  would  have  to  be  estabUshed  by  parol 
testimony  ;  that  the  production,  by  Born's  counsel,  of  the 
assignment,  the  license  and  the  memorandum  was  a  sur- 
prise to  them  and  to  their  attorneys  ;  that  then  there  was 
no  time  left  to  study  and  ascertain  the  precise  bearing  of 
these  three  papers  upon  the  case,  nor  the  relation  of  the 
papers  to  each  other  ;  and  that  even  then  their  attorneys 
remained  under  the  impression  that  parol  testimony  could 
be  given  to  explain  the  papers,  but  that,  when  the 
attempt  was  made  to  give  it,  all  parol  testimony  was 
excluded. 

* '  Upon  the  whole  case,  I  think  it  may  be  fairly  held 
that,  even  if  it  could  be  said  that  H.  &  M.  Schrenkeisen 
had  no  business  to  be  surprised  as  stated,  they  still  have 
made  out  a  case  of  excusable  neglect ;  and  when  to  this 
is  added  the  consideration  that  in  all  probabihty  the  par- 
ties did  not  in  fact  intend  the  contract  to  be  as  the  court, 
upon  imexplained  proof,  found  it  was,  and  that  conse- 
quently the  real  merits  were  not  tried,  and  that  the  judg- 
ment, unless  vacated,  would  be  a  conclusive  adjudication 
as  to  the  true  construction  of  the  contract  in  all  actions 
which  may  be  brought  from  year  to  year  during  the  life 
of  the  patent,  a  case  is  presented  which  calls  for  the  exer- 
cise of  the  equitable  powers  of  the  court. 

"In  conclusion,  acknowledgment  should  be  made  that 
Bom  denies  many  of  the  statements  contained  in  the  mov- 
ing papers,  and  especially  the  principal  statements  relied 
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upon  for  a  reformation  of  the  contract,  though  he  con- 
cedes that  the  memorandum  is  in  the  handwriting  of 
Martin  Schrenkeisen,  and  that  it  was  made  by  the  latter 
without  legal  assistance,  and  at  the  time  and  place  as 
stated  by  the  latter.  But  in  my  judgment  Horn's  denials 
are  not  sufficient  to  overcome  the  case  of  excusable  neglect 
as  made  out  by  H.  &  M.  Schrenkeisen,  resting,  as  that 
does,  largely  upon  his  own  inaction  and  acquiescence  for 
six  years  ;  and  his  denials  of  the  matters  reUed  upon  as 
ground  for  reformation,  create  an  issue  which  ought  not 
to  determined  upon  affidavits.  As  the  case  stands,  there 
is  a  probabiUty  at  least  that  H.  &  M.  Schrenkeisen  may 
succeed  in  establishing  their  version  of  the  contract,  and 
as  the  contract,  when  once  fully  detennined,  will  govern 
in  future  litigations,  they  ought  to  have  an  opportunity 
to  fairly  litigate  the  question.  I,  for  one,  cannot  beUeve, 
upon  what  now  appears,  that  the  parties,  in  point  of  fact, 
intended  that  Born  only  should  have  the  option  to  declare 
the  contract  nuU  and  void.  What  H.  &  M.  Schrenkeisen 
intended  to  provide  against,  was  a  failing  of  the  enter- 
prise, notwithstanding  their  most  faithful  efforts  to  insure 
success.  In  that  event,  they  wanted  to  have  the  privilege 
of  saying  that  they  would  go  no  farther.  But  under  the 
construction  adopted  by  this  court,  under  the  circum- 
stances hereinbefore  stated.  Born  only  was  to  have  that 
privilege,  although,  in  case  of  a  failure  of  the  enterprise, 
notwithstanding  the  best  endeavors  of  H.  &  M.  Schrenk- 
eisen, his  interest  would  prevent  him  from  ever  claiming 
the  privilege. 

^'  My  final  conclusion  is,  that  the  judgment  in  the  fii-st 
entitled  action  should  be  vacated  and  set  aside,  and  a  new 
trial  granted,  and  that  H.  &  M.  Schrenkeisen  should  have 
leave  to  amend  their  answer  in  said  action,  as  they  may 
be  advised  ;  but  that  this  relief  should  be  gi'anted  only  upon 
the  following  conditions,  viz. :  1.  That  they  pay  the  costs 
of  said  action  as  taxed,  inclusive  of  the  allowance  con- 
tained in  said  costs  ;  2.  That  they  discontinue  the  action 
brought  by  them  for  a  reformation,  and  pay  the  costs 
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thereof  to  be  taxed  as  if  the  demurrer  to  the  complaint 
had  been  sustained ;  and,  3.  That  they  pay  ten  dollars 
costs  of  motion." 

Wehle  &  Jordan^  attorneys,  and  Henry  WehUy  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued  : — I.  The  court  had  no  jurisdiction  to 
make  the  order  appealed  from.  The  Code  authorizes  the 
comt  to  reheve  a  party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect  {Code,  §  724).  That  this  power  is  not 
unlimited,  and  that  the  court  cannot  grant  orders  in  the 
exercise  of  this  power  which  are  piohibited  by  other  pro- 
visions of  law,  has  been  well  estabhshed  (McFarren  v.  St. 
John,  14  Hun,  387 ;  Biggs  v.  Waydell,  17  lb.  515 ;  Wer- 
boloski  V.  Greenwich  Ins.  Co.,  14  ^466.  N.  C  96).  From 
the  very  nature  of  this  provision  it  follows  that  it  can 
only  be  invoked  in  a  case  where  no  other  reUef  has  been 
invoked.  The  defendants  could  not,  after  having  taken 
their  appeal,  after  seeking  the  remedial  power  of  the 
appellate  tribunal,  return  to  the  special  term  and  ask  its 
interference  (Fischer  v.  Corwin,  21  Week.  Dig.  7).  The 
case  of  Hatch  v.  Central  National  Bank  (78  N.  Y.  481), 
cited  by  the  court  below,  is  not  in  point.  The  judgment 
which  was  vacated  in  that  case  had  not  been  appealed 
from.  In  Hubbard  v.  Copcutt  (9  Abb.  N.  S.  290),  the 
special  term  modified  a  judgment,  after  it  had  been 
affirmed  at  general  term,  by  deducting  an  item  from  the 
recovery.  The  court  of  appeals  held  that  the  special  term 
had  no  jurisdiction  so  to  interfere  with  the  judgment, 
although  the  appeal  was  dismissed  on  another  ground. 
In  McKelvey  v.  Lewis  (44  Super.  Ct.  561),  which  is  cited 
by  defendants'  counsel,  the  special  term  merely  amended 
the  judgment  at  the  application  of  the  successful  respond- 
ent, so  that  the  original  adjudication  could  be  executed 
completely,  and  this  order  was  properly  affirmed  at  gen- 
eral tenn.  But  of  course  this  decision  could  not  sanction 
the  setting  aside,  the  overriding,  of  a  judgment  of  the 
general  term. 
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II.  If  the  application  had  been  made  to  the  proper 
tribunal,  it  should  have-  been  denied,  (a)  Because  the 
defendants  had  been  guilty  of  gross  laches.  (6)  The 
ground  of  their  motion,  as  contained  in  their  moving 
papers,  amounts  to  this,  that  they  were  mistaken  about 
the  law.  (c)  If  the  order  appealed  from  can  stand, 
almost  every  judgment  rendered  at  the  special  term,  and 
every  verdict  recovered  at  the  trial  term  could  be  set  aside 
on  similar  grounds  (Price  v.  Price,  33  Hun,  432). 

III.  The  application  should  have  been  denied  also  on 
the  ground  that,  to  grant  it,  would  be  a  premium  upon 
reckless  sweaiing. 

IV.  The  appUcation  should  have  been  denied  on  the 
ground  of  defendants'  gross  negligence.  Defendants 
should  be  taught  that,  after  interposing  an  answer, 
amending  it  under  the  rules  of  the  court,  and  amending 
it  again  by  the  favor  of  the  court  on  the  trial,  and  invit- 
ing the  decision  of  the  court  upon  that  answer,  and  after 
seeing  the  judgment  of  the  court  and  the  groimds  thereof, 
he  will  not  be  permitted  to  tempt  fortune  on  another 
answer,  when  it  plainly  appears  that  by  any  reasonable 
care  and  circumspection  he  would  have  discovered  the 
grounds  upon  which  he  now  claims  that  that  new  answer 
could  be  interposed.  The  case  of  Price  v.  Price  {supra), 
was  a  case  much  more  meritorious  than  the  defendants' 
case.  If  the  defendants  had  answered  truthfully  the 
complaint,  they  would  have  been  bound  to  admit  each 
and  every  fact  set  out  in  the  complaint,  and  then  they 
might  have  pleaded  whatever  claim  he  might  have  made 
upon  a  reformation  of  the  contract.  At  that  time,  how- 
ever, the  defendants  acted  upon  advice  which  held  that 
plaintiff  cannot  recover  on  the  contract  as  written. 
Under  such  advice,  a  reformation  of  the  contract  was  not 
necessary.  Defendants  relied  upon  that  advice  ;  but  now, 
after  seeing  the  judgment  of  the  court,  they  have  become 
wiser  ;  they  retained  other  counsel,  who  gave  different 
advice.  It  is  not  to  be  wondered  at  that  defendants  seek 
an  opportunity  to  try  the  case  again  in  order  to  profit 
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from  the  new  light  that  has  come  to  them.  Every  suitor 
who  lost  a  cause  has  undoubtedly  the  same  desire.  But 
the  policy  of  the  law  is  immutably  opposed  to  it. 

V.  The  motion  should  have  been  denied  on  the  fiirther 
groxmd  that  the  affidavits  of  both  parties  in  respect  to  the 
contract  do  not  show  a  cause  for  reforming  the  contract. 
Upon  a  motion  of  this  character,  the  courts  ought  to 
exact  at  least  a  fair  preponderance  of  evidence  on  the 
question  as  to  whether  the  defendant  is  entitled  to  demand 
a  reformation  of » the  contract.  And  if  the  tests  which 
have  been  estabUshed  upon  motions  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence,  are  to  be  applied  to 
a  motion  of  this  character,  then  the  motion  must  have 
failed,  because  there  is  no  such  preponderance  in  favor  of 
defendants'  claim  (People  v.  Super.  Ct.,  10  Wend.  2S5 ; 
Peck  V.  Hiler,  30  Barb.  655  ;  Sheldon  v.  Stryker,  27  How. 
3S7). 

VI.  The  motion  should  have  been  denied,  oven  if  the 
court  had  concluded  that  the  agreement  was  made  as 
claimed  by  defendants. 

VII.  The  terms  upon  which  this  judgment  was  set 
aside,  assuming  that  the  court  below  had  jurisdiction  to 
vacate  it  upon  any  terms,  were  inadequate.  The  defend- 
ants should  have  been  required  to  pay  at  least  all  the  roy- 
alties which  were  earned  up  to  the  date  of  the  order.  As 
the  defendants  cannot  have  the  patent  and  withhold  the 
royalties,  they  should  be  compelled  to  pay  royalties  up  to 
the  time  of  returning  the  patent  (Marston  v.  Swett,  60  N. 
Y.  207  ;  Hilton  v.  Libby,  U  Super.  Ct.  12). 

Porter  &  Kilvert,  attorneys,  and  W.  W.  MacFarland, 
of  counsel  for  respondents,  on  the  questions  considered  in 
the  opinion,  argued : — ^I.  The  court  had  power  to  make 
the  order  vacating  the  judgment.  This  proposition  is  too 
well  settled  to  admit  of  discussion  ;  nor  does  the  learned 
opinion  at  special  term  leave  anything  further  to  be  said 
on  this  point  (Hatch  v.  Cent.  Nat.  Bank,  78  N.  Y.  487  ; 
Code,  §  724).     In  England,  the  courts  have  always  exer- 
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cised  this  power  as  part  of  their  inherent  authority  (Can- 
non V.  Eeynolds,  5  EL  &  BL  301 ;  Delafield  v.  Tanner,  1 
Marsh.  391 ;  5  Taunt.  856  ;  Evans  v.  Gill,  IB.  *  P.  62  ; 
Waters  v.  Waters,  2  De  Gex  &  S.  591  ;  Lancaster  Bk'g 
Co.  V.  Cooper,  9  Ch.  D.  594). 

II.  It  was  a  proper  exercise  of  discretion.  The  merits 
of  the  case  liad  not  been  fairly  investigated,  nor  at  all 
(Waters  v.  Waters,  2  De  Oex  &  S.  591).  The  miscarriago 
of  the  case  on  defendants'  part,  was  due  to  the  antiquity 
of  an  affair  begun,  ended  and  forgotten  years  before,  and 
the  loss  of  the  papers  relating  to  it,  and  all  memory  of 
details  ;  hence  the  attorneys  were  not  and  could  not  be 
properly  instructed.  The  answer  failed  to  present  the 
defense.  The  judge  obtained  no  accurate  knowledge  of 
the  case.  The  result  was,  that  the  case  was  not  properly 
developed,  presented  or  tried,  though  without  its  being 
possible  to  say  with  justice,  that  any  particular  fault 
attached  to  any  one.  It  was  simply  one  of  those  miscar- 
riages that  will  sometimes  happen,  and  when  they  do, 
ought  to  be  put  right. 

III.  That  the  real  intention  of  the  pai-ties  was  as 
defendants  claim,  admits  of  no  doubt,  and  is,  indeed,  made 
quite  conch] sive  by  the  following  considerations  :  1.  In 
the  first  place  it  is  incredible  that  men  of  long  and  exten- 
sive business  experience  Uke  the  defendants,  should  agree, 
off-hand,  and  unconditionally,  to  pay  the  plaintiff  an 
annuity  of  S450  a  year,  for  the  whole  life  of  such  a  patent, 
just  issued,  untried  and  without  any  knowledge  as  to  its 
validity  or  value.  2.  The  proofs  now  presented  make  it 
entirely  clear  that  the  plaintiff  himself  never  so  under- 
stood the  arrangement.  He  made  a  final  settlement  in 
respect  of  royalty  in  January,  1878,  being  then  told  that 
as  the  chair  was  a  failure  the  defendants  would  make  no 
more.  He  received  what  was  due  to  him  at  the  rate  of  75 
cents  for  each  chair  made  and  sold,  and  was  content,  and 
remained  so  for  over  six  years  after  that  payment,  and 
w^ould  never  have  dreamed  of  any  other  construction  if 
some  attorney  had  not  put  the  idea  into  his  head. 
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IV.  The  motion  papers  present  a  case  entirely  free 
irom  negligence  or  any  fault  on  the  part  of  the  defendants 
or  their  attorneys,  if  fair  allowance  be  made  for  the  diffi- 
culties under  which  they  labored  in  the  preparation  and 
trial  of  the  case. 

Per  Curiam. — The  opinion  of  the  learned  judge  below, 
shows  that  justice  required  that  the  defendants  should 
have  the  relief  that  was  granted  by  the  order  appealed 
from.  It  is  best,  however,  that  certain  modifications  bo 
made,  which  will  obviate  certain  consequences,  generally 
relied  upon  as  the  ground  of  denying  appUcations  for  new 
trials.  The  order  should  be  modified  so  as  to  prevent  a 
re-trial  of  the  old  issues.  This  will  be  accomplished  by 
permitting  the  defendants  to  amend  the  old  answer  by 
setting  up  in  the  amended  answer  only  the  defense  which 
was  made  the  groimd  of  the  application  below.  This 
defense  relates  to  the  right  of  the  defendant  to  have  the 
contract  that  was  written  reformed,  so  as  to  expi-ess  the 
actual  intention  of  the  parties,  as  to  what  it  should  con- 
tain. The  leave  to  amend  should  be  as  exact  as  possible 
as  to  the  contemplated  amendment,  and  the  time  within 
which  it  is  to  be  served  should  be  specified.  The  order 
will  be  settled  upon  notice. 

The  order  below,  modified  as  suggested,  is  affirmed, 
without  costs  to  either  party. 
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WILLIAM  H.  MACPHERSON,  Appellant,  v.  THE 
WESTERN  UNION  TELEGRAPH  CO.,  Respokdent. 

Telegraph  company — liahUUy  for  failure  to  transmit, — Pleading. 

A  telegraph  company  is  not  a  common  carrier. 

A  condition  precedent  to  its  duty  to  transmit  a  message  (there  being  no  con- 
tract), is  payment  of  the  usual  charges. 

A  complaint  against  a  te\egraph  company  for  damages  for  failure  to  deliver 
a  message,  is  insufficient  on  demurrer,  when  it  neither  alleges  payment  of 
the  usual  charges,  nor  tender  thereof,  nor  any  fact  showing  a  waiyer 
thereof,  nor  any  contract  between  the  parties. 

Before  Sedgwick,  Ch.  J. ,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  by  plaintiff,  from  judgment  dismissing  the  com- 
plaintj  entered  upon  the  complaint  and  the  demurrer  to  it. 

Action  for  damages  for  failure  to  deliver  a  telegraphic 
message  given  to  defendant  for  transmission. 

Plaintiff's  counsel  laid  much  stress  on  the  following 
allegation  in  the  complaint :  ^' V. — That,  as  this  plaintiff 
is  informed  and  believes,  the  defendant  did  dispatch  said 
message  as  aforesaid  over  its  wires,  from  its  office  in  Troy 
to  its  office  in  the  city  of  New  York,  but  on  the  anival 
of  the  message  in  the  oflSce  of  defendant  in  the  city  of 
New  York,  defendant  negligently  failed  to  deUver  the 
message  as  aforesaid  to  the  plaintiff  herein,  the  successor 
of  the  firm  of  Cerruti  &  Macpherson  or  to  -the  aforesaid 
Pietro  Cerruti." 

The  following  opinion  was  delivered  at  special  term  : 

Ingraham,  J. — "  The  breach  of  duty  by  the  defendant, 
on  which  this  action  is  founded,  is  the  failure  to  deUver 
to  plaintiff  a  telegram  addressed  to  a  firm,  of  which 
plaintiff  was  a  member,  and  of  which  he  is  the  successor 
in  business. 

'^  Conceding  that  the  defendant  is  subject  to  tiie  obh- 
gations  of  a  common  carrier,  in  order  to  sustain  the  action, 
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the  complaint  must  allege  facts  which  made  it  the  duty 
of  the  defendant  to  receive  and  transmit  the  despatch. 

*'  Section  11  of  chapter  265  of  the  laws  1848,  makes  it 
the  duty  of  a  telegraph  company  doing  business  within 
this  state,  to  receive  despatches,  and  on  payment  of  its 
usual  charge  for  the  transmitting  despatches,  as  estab- 
lished by  the  rules  and  regulations  of  such  telegraph  com- 
pany, to  transmit  the  same  with  impartiality  and  good 
faith.  The  duty  to  transmit  the  despatch  is  on  payment 
of  its  usual  charges ;  until  such  payment,  or  tender  of 
payment,  the  telegraph  company  is  under  no  duty  to 
transmit  the  despatch,  and  as  there  was  no  contract 
between  the  parties  the  defendant  is  not  hable,  except  for 
a  breach  of  some  duty . 

*'  The  complaint  does  not  allege  that  the  usual  charge 
for  transmitting  the  message  was  paid  or  tendered  to  the 
defendant,  nor  does  it  allege  any  fact  to  show  a  waiver  of 
such  payment  by  the  defendant. 

'*  The  general  term  of  the  supreme  court  has  held  that 
a  telegraph  campany  is  not  a  common  carrier,  and  is  not 
subject  to  the  peculiar  liabihty  of  a  common  carrier 
(Schwartz  v.  Atlantic  &  P.  Telegraph  Co.,  18  Hwiy  157). 

^*  It  does  not  appear  from  the  complaint  that  defend- 

^^t  was  under  any  duty  to  plaintiff  to  transmit  the 

^J^spatch,  and  its  failure  to  deliver  it  imposed  no  liabil- 
ity.'> 

*'  The  demurrer  must  be  sustained,  and  judgment 
ordered  for  defendant  thereon  with  costs,  with  leave  to 
plaintiff  to  amend  the  complaint  vdthin  twenty  days  on 
payment  of  costs." 

f^rank  Kecky  attorney,  and  of  counsel,  and  R.  V.  W. 
rwbo/s,  of  counsel  for  appellant,  as  bearing  on  the  point 
^ji  which  the  demurrer  was  decided,  argued  : — I.  Section 
ll,  chapter  265,  of  the  laws  1848,  upon  which  the  opinion 
sustaining  the  demurrer  is  based,  is  as  follows  : 

**It  shall  be  the  duty  of  the  owner  or  the  association 
owning  any  telegraph  line  doing  business  within  the  state 
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to  receive  despatches  from  and  for  other  telegraph  lines 
and  associations,  and  from  and  for  any  individual,  and  on 
payment  of  their  usual  fixed  charges  for  individuals  for 
transmitting  despatches  as  established  by  the  rules  and 
regulations  of  such  t-elegraph  line,  to  transmit  the  same 
with  impartiality  and  good  faith,  under  the  penalty  of 
one  hundred  dollars  for  every  neglect  or  refusal  so  to  do, 
to  be  recovered,  with  costs  of  suit,  in  the  name  and  for 
the  benefit  of  the  person  or  persons  sending  or  desiring  jto 
send  such  despatch."  The  statute  only  refers  to  tlie 
right  of  the  individual  who  has  suffered  through  the 
neglect  of  the  company  to  deliver  his  message,  after  pay- 
ment of  their  fixed  rates  or  charges,  to  recover  the  penalty 
prescribed  by  the  statute,  and  does  not  refer  to  or  restrict 
the  right  of  such  individual  to  bring  suit  for  any  pecuni- 
ary damage  he  may  have  suffered  by  reason  of  such 
neglect  to  deliver  his  message,  where  the  usual  charges 
have  or  have  not  been  paid.  This  action  is  not  brought 
under  the  section  referred  to,  to  recover  the  penalty  there- 
under, and  not  on  contract,  but  is  an  action  sounding  in 
tort. 

II.  The  plaintiff  and  defendant,  as  between  themselves, 
entered  into  no  contract,  but  the  defendant  undertook, 
at  the  request  of  Sherman  &  McDonough,  to  transmit  the 
message  from  Troy  to  the  plaintiff  in  this  city,  and  having 
executed  the  undertaking  so  far  as  to  transmit  the  mes- 
sage over  their  ^vires  to  their  office  in  this  city,  were  in 
duty  bound  to  deliver  the  same  (Baldwins.  U.  S.  Tel.  Co., 
6  Abb.  Pr.  K  S.  426  ;  Bryant  v.  Am.  Tel.  Co.,  1  Daly,  575). 

III.  The  message  having  been  correctly  transmitted 
and  the  same  correctly  transcribed,  the  mere  manual  deliv- 
ery of  the  message  remaining,  the  common  carrier  liabil- 
ity has  arisen,  and  the  rule  analogous  to  that  giving  a 
consignee  a  right  of  action  against  a  common  carrier  for 
goods  lost  in  transitu  applies  (DeRutte  v.  L.  Valley  &  Buf- 
falo Tel.  Co.,  1  Daly,  547  :  S.  C,  30  How.  403). 

IV.  The  common  canier  hability  being  estabUshed  as 
between  the  defendant  and  plaintiff,  respecting  the  mes- 
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sage,  the  defendant  was  bound  to  make  due  effort  and 
use  due  diligence  to  find  the  address  in  order  to  make  per- 
sonal delivery  of  the  message  transmitted,  and  in  failing 
to  do  so  and  the  message  being  lost  while  in  its  hands, 
it  is  responsible  (Western  Union  Tel.  Co.  v.  Fenton, 
52  Ind.  1  ;  Whitbeck  v.  Holland,  45  N.  Y.  13  ;  aff'g  66 
Barb.  443  ;  West.  Union  Tel.  Co.  v.  Lindley,  62  Ind.  371 ; 
Hibbard  v.  West.  Union  Tel.  Co.,  33  Wis.  368  ;  14  Bradw. 
[Bl]  531). 

• 
Dillon  &  Swayne,  attorneys,  and  Melville  Egleston^  of 
counsel  for  respondent,  on  the  point  on  which  the  demur- 
rer was  decided,  argued  : — I.  There  v»^as  no  contract  with 
plaintiff,  nor  even  one  made  for  his  benefit.    There  was 
fio  pri\dty  between  him  and  defendant.    The  settled  doc- 
trine of  EngUsh  coiu'ts  is  that  the  receiver  cannot  main- 
t^n  an  action  unless  the  sender,  in  filing  the  message, 
acted  as  his  agent  (Playf  ord  v.  United  Kingdom  Telegraph 
Co.,  L.  B.  4  g.  B.  706).     Nothing  of  the  kind  is  alleged. 
The  rule  is  the  same  in  this  comitry  so  far  as  any  obhga- 
tion  of  contract  is  concerned.    The  plaintiff  can  therefore 
^^^j  if  at  all,  only  upon  the  ground  of  tort,  even  if  he  be 
considered  as  standing  in  the  place  of  the  receiver  or 
^dressee  of  a  message  (Tel.  Co.  v.  Dryburgh,  35  Pa,  St. 
^^ ;  Eose  V.  U.  S.  Tel.  Co.,  3  Abb.  Pr.  N.  S.  459 ;  2 
"^mpson  on  Negl.  847). 

II.  The  wrong  complained  of  is  a  non-feasance.  But 
the  obligations  of  a  telegraph  company  as  to  sending  and 
^^livering  messages  are  defined  by  law,  and  are  dependent 
^Pon  compliance  with  its  reasonable  rules  and  regulations 
^^  the  payment  of  the  usual  compensation,  as  to  all  of 
^liich  nothing  is  alleged  in  the  complaint,  (a)  The  def  end- 
^*  is  not  a  common  carrier  (Breese  v.  U.  S.  Tel.  Co.,  48 
^  J".  132  ;  Schwartz  v.  A.  &  P.  Tel.  Co.,  18  Hun,  158). 
:  )  Its  whole  duty  is  defined  by  the  laws  of  this  state  relat- 
^^  to  telegraph  companies  (Breese  v.  U.  S.  Tel.  Co., 
JP^a ;  Childs  i;..Smith,  55  Barb.  45).  The  statute  requires 
^l^graph  companies  to  receive  and  transmit  despatches 
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only  **  on  payment  of  their  usual  charges  "  (3  R.  S.  [Edm. 
2d  ed.]  722).  It  was  upon  the  ground  that  the  complaint 
failed  to  show  that  the  usual  charges  had  been  paid  in  this 
case,  that  the  demurrer  was  sustained  at  the  special  term. 

Per  Curiam. — Judgment  affirmed  upon  the  opinion 
dehvered  at  special  term,  with  costs. 


MOREIS  J.  RITTERMAN,  Respondent,  v.  ELTBU  H. 

ROPES,  Appellant. 

Negligence  ease — Execution  against  the  person. 

An  execution  against  the  body  can  issue  against  defendant  upon  a  judg- 
ment obtained  against  him,  in  an  action  for  personal  injuries  caused  by 
his  negligence,  though  no  order  of  aiTest  has  been  obtained. 

Before  Sedgwick,  Ch.  J.  and  Freedman,  J. 

Decided  June  1,  1885. 

Appeal  from  order  denying  defendant's  motion  to  set 
aside  an  execution  against  his  person. 

Action  for  damages  for  personal  injuries,  viz. :  the  loss 
of  an  eye,  caused  by  defendant's  negligence.  Plaintiff 
obtained  a  verdict  for  $8,000,  which  was  confirmed  by  the 
general  term  (51  Super.  Ct  25),  and,  after  return  of  execu- 
tion against  the  property  unsatisfied,  issued  an  execution 
against  defendant's  person,  no  order  of  arrest  having  been 
obtained  in  the  action. 

The  following  opinion  was  delivered  at  special  term  : 

Truax,  J.—''  Section  1487  of  the  Code  of  Civil  Proced- 
ure  authorizes  the  issuing  of  an  execution  against  the  per- 
son of  the  judgment  debtor,  when  the  plaintiflPs  right  to 
arrest  the  defendant  depends  upon  the  nature  of  the 
action.  One  of  the  cases  in  which  the  right  to  arrest 
depends  on  the  natiu:e  of  the  action,  is  where  the  action 
is  brought  to  recover  damages  for  a  personal  injury 
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(§  549).  In  this  case,  the  person  of  the  plaintiff  was 
injured  through  the  negUgence  of  the  defendant,  who  has 
been  arrested  on  an  execution  against  the  person.  This 
execution  he  moves  to  set  aside,  on  the  ground  that  the 
words  personal  injury,  in  section  549,  as  defined  by  sec- 
tion 3343,  mean  only  libel,  slander,  criminal  convei'sation, 
seduction,  malicious  prosecution,  assault,  battery,  false 
imprisonment,  or  other  actionable  injury,  of  Uke  nature, 
to  the  person  of  the  plaintiff,  or  of  another.  That  is,  that 
the  defendant  can  be  arrested  only  when  the  injury  is 
willfuL  This  construction  is  opposed  to  the  authorities 
(Haines  v.  Joralemon,  2  Civ.  Pro.  [McC]  196  ;  Keeler  v. 
Clark,  18  Abb.  Pr.  154 ;  Miller  v.  Scherder,  2  N.  Y.  262), 
and  is  not  warranted  by  the  Code,  for  section  553  of  the 
Code  of  Civil  Procedure  provides  that  a  woman  cannot  be 
arrested  except  .  .  .  for  a  willful  injury  to  person,  char- 
acter or  property ;  in  other  words,  a  man  may  be  arrested 
for  any  injury  to  the  person  of  another,  while  a  woman 
can  only  be  arrested*  for  a  willful  injury  to  the  person  of 
another. 

*  *  M  the  construction  contended  for  by  the  defendant 
were  the  right  one,  section  553  would  be.  unnecessary . 

' '  The  motion  to  vacate  the  order  of  arrest  is  denied, 
with  costs." 

Root  &  Strorigy  attorneys,  and  Theron  H.  Strong,  of 
counsel  for  appellant,  argued  : — I.  The  provisions  of  the 
Code  relating  to  executions  against  the  person,  are  not 
intended  to  and  do  not  warrant  the  issue  of  an  execution 
against  the  person  in  an  action  for  negligence.  By  set- 
tled niles  of  statutory  construction  the  words  '  *  other 
actionable  injmy"  are  limited  and  restrained  by  the 
words  which  precede  them  to  other  actionable  injuries  of 
the  very  same  kind  as  those  specified,  (a)  The  actions 
si)ecified  all  involve  the  elements  of  willful  injury,  one  in 
which  the  intent  of  the  author  of  the  injury  is  prominent. 
None  of  them  are  cases  of  omission  ;  all  are  cases  of  com- 
mission, in  which  the  direct,  positive  and  intentional  act 
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of  a  person  produces  injury  to  another.  They  are  none 
of  them  cases  of  carelessness  ;  all  are  cases  of  willfulness. 
(6)  There  are  many  other  instances  not  mentioned,  of 
actionable  injuries  of  the  same  nature  as  those  specified, 
to  which  the  term  '^ other  actionable  injury"  applies, 
such  as  nuisances  by  obstructing  highways,  placing  a 
spring  gun  or  trap  on  land  over  which  others  are  licensed 
to  pass,  keeping  mischievous  animals,  leasing  property 
infected  with  contagious  diseases,  and  other  actions  of  a 
like  nature,  (c)  It  is  to  such  cases  that  the  words, 
** other  actionable  injury"  apply.  "Where  general 
words  f oUow  particular  words,  the  rule  is  to  construe  the 
former  as  to  things  or  persons  particularly  mentioned '' 
{Sedgwick  Statutory  Coristr,  360  ;  Sandman  v.  Breach,  7 
B.  &  C,  96 ;  St.  Louis  v.  Laughlin,  49  Mo.  559  ;  State  i\ 
Pemberton,  30  lb.  376  ;  MaxwelVs  Interpretation  Statutes, 
297  ;  Kitchen  v.  Shaw,  6  A.  &  E.  729 ;  Williams  v. 
Golden,  L.  R.  1  C.  &  P.  69  ;  Eex  v.  Sanders,  9  C.  &  P. 
79  ;  Clark  v.  Gaskarth,  8  Taunt.  431  ^  Hardcastle^s  Statu- 
tory Laws,  83  ;  Ashbury  Co.  v.  Riche,  L.  B.  7  H.  L.  653  ; 
Patterns  Dwarris  Statutes,  292  ;  Eex  v.  Manchester  Co.,  1 
B.  &  C.  630  ;  Casher  v.  Holmes,  ^  B.  &  Ad.  592 ;  East 
London  Water  Works  v.  Mile  End  Town,  17  Q.  B.  512V 
In  Trustees  Exempt  Fireman's  Fund  v.  Eoome  (93  N.  Y. 
313),  it  was  held  that  a  case  may  be  within  the  law  and 
yet  not  within  the  intention  of  the  legislature  (Citing 
People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  Davenport,  91 
N.  Y.  574  ;  People  v.  Fire  Association  of  Phila.,  92  lb. 
311). 

II.  It  is  confidently  claimed  that  the  words  "other 
actionable  injury,"  being  general  words  following  partic- 
ular words,  are  restrained  and  limited  by  the  latter,  and 
the  learned  judge  at  special  term  plainly  erred  in  sup- 
posing that  this  construction  was  opposed  to  the  author- 
ities, or  rendered  section  553,  unnecessary,  (a)  The 
cases  cited  in  the  opinion  are  not  authorities  on  this 
question  (Weber  v.  Black,  18  Abb.  Pr.  154  ;  Miller  r. 
Scherer,  2  N.  Y.  262  ;  Haines  v.  Jerolomon,  2  Civ.  Pro. 
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B^.  [McC.]  196),  are  to  be  distinguished.  (6)  Nor  is 
section  553  rendered  unnecessary.  The  learned  justice 
supposed  otherwise,  because  the  word  *' willful,"  in  con- 
nection with  the  words  *'  injury  to  person,"  would  be  un- 
necessary. But  this  cannot  be  correct,  for,  if  the  section 
was  abrogated,  a  woman  might  be  arrested  whenever  a 
man  could  be.  The  section  is  necessary  to  Umit  a  female's 
liability  to  aiTest,  and  the  present  question  of  construc- 
tion has  nothing  to  do  with  the  matter  of  necessity.  The 
construction  contended  for,  takes  nothing  away  from 
section  653  ;  it  repeals  nothing  ;  it  nullifies  nothing. 
Section  3343  leaves  section  553  to  stand  as  before,  but 
appUes  the  same  rule  to  men  respecting  personal  injuries 
which  appUed  to  women.  The  most  that  could  be  claimed 
would  be  that  the  word  * '  willful "  might,  upon  the  rule 
of  construction  contended  for,  be  unnecessary  in  connec- 
tion with  the  woixls  ''  injury  to  person,"  but  it  is  plainly 
necessary  in  connection  with  the  words  '^  character  or 
property,"  and  this  would  hardly  be  a  reason  for  re- 
modelling the  entire  section.  But  section  549  was  enacted 
long  before  section  3343,  and  was  really  a  re-en^tment 
of  section  179  of  the  old  Code,  passed  before  any  limita- 
tion or  definition  of  the  term  *'  personal  injury."  So  far, 
however,  from  defeating  the  construction  claimed,  it  aids 
it — the  definition  of  the  term  '^pei*sonal  injury"  mani- 
festing a  disposition  to  harmonize  and  unify  the  grounds 
of  arrest  respecting  both  sexes. 

III.  The  construction  contended  for  is  also  supported 
by  legislative  intent,  as  manifested,  and  by  the  course  of 
judicial  decision.  The  provision  in  the  old  Code  was 
much  broader  even  than  in  the  present  Code,  the  expres- 
sion there  being  *'  or  where  the  action  is  for  an  injury  to 
person  or  character  "  (§  179),  thus  including  all  possible 
injuries  either  of  omission  or  commission  where  character 
or  person  was  involved  {Code  Pro.  §  179  ;  see  §  228  as  to 
executions  against  the  person).  And  yet  Judge  Freed- 
MAN  questioned  its  applicability  to  all  forms  of  action,  and 
denied  its  application  to  a  case  of  death  through  negli- 
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gence,  although  such  a  case  was  really  within  the  letter 
of  the  law  (Ryall  v.  Kennedy,  41  Super.  Ct.  531).  The 
present  Code  is  by  no  means  so  broad/  omitting  the  words, 
'*  injury  to  character,"  and  restricting  somewhat  the 
words  injury  to  person,  and  defining  their  limitation 
(§  549,  as  explained  by  §  3343).  But  it  can  never  be  that 
the  legislature  could  intend  such  a  rule,  if  adopted,  to  be 
other  than  of  general  application,  and  yet  how  impossible 
of  general  appUcation  it  would  be  if  it  prevailed.  In  cases 
against  the  mayor,  aldermen,  &c.,  against  whom  would 
the  execution  run  ?  In  cases  against  railroad  corpora- 
tions, express  companies,  steamship  lines,  building  corpor- 
ations, are  they  all  to  be  exempt  because  the  rule  does  not 
admit  of  practical  application,  and  yet  enforce  it  aa 
against  mere  private  owners  of  real  property  or  common 
conveyances  ?  No  rule  so  discriminating  ot  unjust  could 
be  within  the  legislative  intent.  The  course  of  decision 
is  also  in  favor  of  the  construction  contended  for  (Parker 
V.  Spear,  49  Sup.  Ct.  2 ;  62  How.  Pr.  394  ;  Ryall  v. 
p:ennedy,  41  Sup.  Ct.  531 ;  Davis  v.  Scott,  15  Abb.  227 ; 
Gibbs  V.  Larabee,  23  Wis.  495  ;  Etna  Ins.  Co.  v.  Schuler, 
28  Hun,  338 ;  Catlin  v.  Adirondack  Co.,  81  N.  Y.  639, 
reversing  20  Hun,  19). 

Richard  S.  Newcombe,  attorney,  and  Albert  Cardozo, 
of  counsel  for  respondent,  argued  : — I.  Section  14S7  author- 
izes execution  against  the  person  :  1.  Where  the  right  to 
arrest  the  defendant  depends  on  the  nature  of  the  action. 
Section  549  provides  for  arrest  inactions  :  Subd.  2.  *'To 
recover  damages  for  a  personal  injury."  And  by  section 
3343,  subd.  9,  it  is  declared  that  *^a  personal  injury" 
includes  Ubel,  slander,  criminal  conversation,  seduction, 
malicious  prosecution,  also  an  assault,  battery,  false 
imprisonment,  or  other  actionable  injury  to  the  person 
either  of  the  plaintiff  or  of  another.  The  provision  is  as 
broad  as  it  can  be  ;  it  specifies  some,  and  in  order  to  be 
full  and  general,  \^  adds,  '^or  other  actionable  injury  to 
the  person,"  etc.     That  the  cause  of  complaint  in  this 
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case  was  an  actionable  "  injury  to  the  person/'  admits  of 
no  doubt. 

n.  That  an  execution  may  be  issued  against  the  body 
in  an  action  based  on  negligence  was  decided  in  Catlin 
V.  Adirondack  Co.  (20  HuUy  19).  See  Parker  v.  Spear 
(62  How.  Pr.  394);  ^tna  Ins.  Co.  v.  Shuler  (28  lb.  340). 

ni.  The  case  of  Ryall  v.  Kennedy  (41  Super.  Ct.  531), 
relied  on  by  the  defendant,  decided  only  that  an  action 
brought  by  an  administrator  for  the  killing  of  the  intes- 
tate was  not  an  action  for  personal  injuries.  But  Ryall  v. 
Kennedy  has  no  relevancy  to  the  present  question.  It 
was  decided  in  1877,  and  was  based  upon  sections  288, 179, 
181  of  the  Code  as  then  existing. 

rV.  This  construction  is  maintained  by  a  comparison 
of  the  sections  of  the  Code.  Section  553  provides  that  a 
woman  cannot  be  arrested  except  for  willful  injury  ;  but 
there  is  no  such  restriction  as  respects  a  man. 

Per  Curiam. — The  order  should  be  aflBrmed  with  costs 
upon  the  opinion  of  the  learned  judge  at  special  term. 


ISAAC  E.  WRIGHT,  Appellant,  v.  HERMAN  MISCHO, 

Respondent. 

Purehau  of  land — binding  contract  to  purchase — delivery  of  memorandum 
sufficient  to  satiify  statute  of  frauds,  and  payment  of  a  sum  ofm^ney 
not  necessarily  sufficient. 

After  some  negotiation  as  to  the  purchase  and  sale  of  certain  specified  prop- 
erty owned  by  the  plaintiff,  the  following  took  place  at  defendant's 
store,  as  testified  to  by  plaintifif :  Defendant  said  he  would  give  for  the 
property  $24,000,  and  $500  in  furs.  Plaintiff  said,  ''  It  is  yours,  I  will 
draw  you  a  contract,  a  receipt,  and  you  pay  me  some  money/'  Defend- 
ant said,  "  Very  well,  I  have  not  much  money  in  the  safe."  Plaintiff 
said,  *'$50  will  do.*'  Defendant  instructed  his  book-keeper  to  give 
plaintiff  $50,  and  '*  to  draw  a  receipt"  The  book-keeper  said  to  plaintiff 
"You  had  better  draw  the  receipt  yourself."  Plaintiff  then  drew  the 
receipt.  The  document  drawn  constituted  a  sufQcient  memorandum  of 
Vol.  XX.— 16 


242  WRIGHT  v.  MISCHO. 


Opinion  of  O^Gobman,  J. 


sale  under  the  statute  of  frauds,  was  signed  by  plaintiff,  who  received  the 
$50,  and  left  the  document  with  the  defendant  It  was  understood  at 
the  interview  that  plaintiff  was  to  have  a  formal  contract  drawn  the  next 
day,  and  defendant  was  to  call  at  his  office  and  pay  $9oO  additional 
The  next  day,  as  also  testified  to  by  plaintiff,  defendant  called  at  phuntifiTs 
office,  and  the  formal  contract  (which  had  been  prepared  in  duplicate) 
was  read  over  to  him,  he  said  **  *  they  are  apparently  all  correct,  I  do  not 
see  anything  there  but  what  I  agree  to,  .  .  but  I  never  sign  any  papers 
without  my  attorney  seeing  them.'  I  said  *  I  want  this  money  to-day.' 
He  said,  '  You  sign  this  contract  and  leave  it  here  with  Mr.  Rnapp,  and 
if  my  attorney  does  not  come  from  Brooklyn,  I  will  show  it  to  another 
attorney  and  be  here  in  time  for  banking  hours  with  the  check  for 
$950.'  I  then  signed  the  contract  and  left  it  with  my  check  as  sug- 
gested." Defendant  as  a  witness  on  his  own  behalf,  and  the  only  one, 
gave  a  materally  different  version  of  the  two  interviews. 
JBeld,  that  the  complaint  was  properly  dismissed,  and  that  the  motion  for 
a  new  trial  which  had  been  made  on  the  minutes  was  properly  denied. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  his 
compl^t,  and  from  an  order  denyiSg  his  motion  for  a 
new  trial. 

The  cause  was  tried  before  O'GtORMAN,  J.,  and  a  jury. 
At  the  close  of  the  testimony  on  both  sides,  the  court,  on 
motion  of  defendant's  counsel,  dismissed  the  complaint. 
The  plaintiff  then  moved  for  a  new  trial  on  the  minutes, 
which,  after  argument,  was  denied,  0'Gk)RMAN,  J.,  writ- 
ing as  follows : 

*^The  action  is  brought  for  the  recovery  of  $4,000  as 
damages  resulting  from  the  breach,  by  the  defendant,  of 
a  contract  alleged  to  have  been  made  by  him  in  March, 
1883,  to  purchase  from  the  plaintiff  certain  real  property 
in  this  city. 

' '  The  burden  of  proving  this  contract,  by  a  preponder- 
ance of  evidence,  was  on  the  plaintiff.  The  plaintiff  tes- 
tified, that  after  some  preliminary  negotiation  between 
him  and  the  defendant,  an  interview  took  place  on  or 
about  March  21,  1883,  at  the  store  of  defendant,  who  deals 
in  furs.    Defendant  said  he  would  give  plaintiff  for  the 
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property  $24,000,  and  $500  in  furs,  to  which  plaintiff 
answered,  *The  property  is  yours.'  Defendant  said,  'I 
want  to  know  that  for  sure,  because  if  I  don't  get  this 
property,  I  want  other  property  I  am  looking  at.'  Plaint- 
iff said,  '  It  is  yours.  I  will  draw  you  a  contract,  a  receipt, 
and  you  pay  me  some  money.'  He  (defendant)  says, 
*  Very  well,  I  have  not  much  money  in  the  safe.'  I  said, 
'aU  right,  $50  will  do.'  Defendant  then  instructed  his 
book-keeper  to  give  me  (plaintiff)  fifty  dollars,  and  to  draw 
a  receipt.  The  book-keeper  commenced  drawing  the 
receipt,  and  turned  to  me  (plaintiff)  and  said,  '  Mr.  Wright, 
you  know  more  about  this  property  than  I  do  ;Vou  know 
the  location  of  it ;  you  better  draw  the  receipt  yourself  ;' 
then  I  took  the  pen  and  drew  a  receipt ;  This  document 
was  thereupon  signed  by  the  plaintiff,  and  left  with  the 
defendant,  and  plaintiff  received  the  fifty  dollars  in  bills. 
It  was  not  produced  at  the  trial  by  the  defendant,  who 
stated  that  it  was  lost,  and  plaintiff  testified  as  to  its  con- 
tents, using,  to  refresh  his  memory,  a  copy  which  he 
made  of  the  document  a  few  days  after  it  had  been  signed 
by  him.  The  following  is  a  copy :  *  New  York,  March  21, 
1883.  Eeceived  from  Herman  Mischo,  the  sum  of  $50  on 
account  of  purchase  of  property,  known  as  411  and  413 
East  ll5th  street,  for  the  sum  of  $24, 500,  as  f oUows  :  sub- 
ject to  $16,000,  now  a  hen  on  said  property,  $8,000  in  cash, 
and  $600  in  furs.  The  property  to  be  free  and  clear  of  all 
incumbrances  except  as  above  mentioned.  Deed  to  be 
given  on  April  2,  1883.'  This  paper,  as  the  plaintiff  testi- 
fied, was  read  over  to  the  defendant.  This,  however,  de- 
fendant denies.  Plaintiff,  continuing  his  testimony  further, 
said :  *  I  was  to  have  a  contract  drawn  next  morning, 
and  Mr.  Mischo  was  to  call  at  my  oflSce  and  pay  $950  addi- 
tional. I  read  the  contract  over  to  him.'  He  says,  '  Mr. 
Wright,  they  are  apparently  all  correct,  I  do  not  see  any- 
thing there  but  what  I  agree  to,  but  I  have  always  done 
business  in  such  a  way  that  I  never  sign  any  papers  with- 
out my  attorney  seeing  them.'  I  said  to  him,  ^I  want 
the  money  to-day.'    He  said,  ^  You  sign  this  contract  and 
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leave  it  here  with  Mr.  Knapp  (plaintiff's  clerk),  and  before 
three  o'clock,  if  my  attorney  does  not  come  from  Brook- 
lyn, I  will  show  it  to  another  attorney,  and  be  here  in 
time  for  banking  hours  with  the  check  for  $950.'  The 
contract  was  thereupon  signed  by  plaintiff  and  left  with 
the  clerk.  Defendant  did  not  return  that  day,  and  wrote 
a  letter  to  plaintiff,  declining  to  proceed  further  in  the 
transaction.  This  letter  was  answered  on  the  part  of  the 
plaintiff,  stating  that  defendant  had  bought  the  property 
and  had  plaintiff's  receipt,  which  debarred  plaintiff  from 
.selling  it  to  any  one  else,  whereupon  defendant  again 
wrote  to  plaintiff,  inclosing  plaintiff's  signature,  which 
had  been  cut  from  the  receipt.  Plaintiff  thereupon  took 
stops  to  seU  the  property  by  private  sale,  and,  failing  in 
that,  sold  it  at  auction  on  May  12, 1883,  for  $20,500,  $4:, 000 
less  than  the  price  at  which  he  claims  that  it  was  pur- 
chased from  him  by  defendant.  Plaintiff  testified  that 
the  market  value  of  the  property  in  April,  1883,  was  about 
$20,500  or  $21,000. 

**  These  are,  I  think,  the  material  facts,  as  testified  to 
by  the  plaintiff. 

"  The  question  to  be  considered,  is  whether  or  no  the 
transaction,  as  thus  described  by  him,  constituted  a  con- 
tract by  the  defendant  to  purchase  the  property  and  take 
a  deed  for  it  and  pay  for  it,  according  to  the  terms,  as  set 
forth  in  the  receipt  drawn  up  by  the  plaintiff  and  given  by 
him  to  defendant.  Did  the  delivery  by  plaintiff  to  the 
defendant  of  the  receipt,  and  its  acceptance  by  the  defend- 
ant, coupled  with  the  deUvery  by  the  defendant  to  the 
plaintiff  of  fifty  dollars,  as  stated  by  the  plaintiff,  consid- 
ered in  the  hght  of  all  the  attendant  circumstances,  con- 
stitute, or  supply  suflBcient  evidence  of  a  contract  on  the 
part  of  defendant  to  purchase  the  plaintiff's  property, 
under  the  provisions  of  the  statute  of  frauds  as  now  in 
force  in  this  state  ? 

**  The  section  of  the  act  bearing  on  this  subject  is  as 
follows  :  *  Every  contract  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any  lands,  or  any 
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interest  in  lands,  shall  be  void,  unless  the  contract  or  some 
note  or  memorandum  thereof,  expressing  the  considera- 
tion, be  in  writing,  and  be  subscribed  by  the  party  by 
whom  the  lease  or  sale  is  to  be  made/ 

**  This  receipt  sets  forth,  I  think,  with  sufficient  accu- 
racy, the  description  of  the  property,  the  price,  and  the 
terms  of  sale,  to  constitute  *a  note  or  memorandmn  of 
sale, '  by  the  plaintiff  under  that  section.  But  that  is  not 
the  question  here.  The  question  is,  did  the  whole  trans- 
action constitute  a  contract  on  the  part  of  the  defendant 
to  buy  ?  The  section  above  set  forth,  does  not  require 
that  the  contract  to  purchase  land  should  be  in  writing. 
But,  nevertheless,  a  contract  on  the  part  of  the  purchaser 
is  necessary  to  establish  any  obligation  against  him,  and 
the  burden  is  on  the  plaintiff  to  prove  that  such  a  con- 
tract was  made. 

"  The  plaintiff's  claim  here  is,  that  the  acceptance  by 
the  defendant  of  the  receipt,  drawn  up  by  the  plaintiff, 
and  payment  by  the  defendant  of  fifty  dollars,  constitute 
a  contract  on  his  part,  or  are  evidence  of  a  contract. 
From  a  dictum  in  the  opinion  of  the  court  of  appeals,  in 
Cagger  v.  Lansing  (43  N.  Y.  550),  it  may  be  inferred, 
that  the  court  held  it  to  be  law,  that  the  deUvery  by  the 
vendor  to  the  purchaser  of  a  written  contract  for  sale  of 
land,  subscribed  by  the  vendor  alone,  and  its  acceptance 
by  the  purchaser,  would  constitute  a  contract  on  the  part 
of  the  latter  to  purchase,  if  it  were  accepted  by  him  as  a 
valid  subsisting  contract.  But  if  not  so  accepted,  that  it 
would  not  be  binding  on  him. 

*  *  Did  defendant  here  accept  this  receipt  as  *  a  valid 
subsisting  contract '  by  the  vendor  to  sell  him  this  prop- 
erty ?  The  burden  of  proving  that  he  did  so  accept  it, 
was  on  the  plaintiff. 

"  The  question  can  be  answered  only  by  considering 
the  circumstances  of  the  whole  transaction  in  defendant's 
store,  and  also  what  occmred  at  the  interview  in  plaint- 
iff's office  next  day.  The  payment  of  money  on  account 
of  a  purchase  of  land  is  held  not  to  be,  of  itself,  evidence 
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of  a  contract  to  purchase  the  land  (Cagger  v.  Lansing, 
supra ;  Baldwin  v.  Palmer,  10  N.  Y.  232). 

''InRaubitchek  v.  Blank  (80  N.  Y.  478),  an  action 
was  brought  for  payment  of  a  check,  vaUd  on  its  face. 
The  defendant  pleaded  want  of  consideration,  and  the 
burden  of  proof  was  on  him.  It  appeared  that  the  check 
was  given  as  part  payment,  on  a  verbal  agreement  for 
the  sale  of  land  ;  that  a  receipt  signed  by  the  vendor  was 
given  to  the  purchaser,  which  receipt  contained  enough  to 
constitute  a  note  or  memorandum  under  the  statute  of 
frauds.  It  was  held,  that  the  defendant  failed  to  show 
that  there  was  not  good  consideration  for  the  check ;  that 
the  receipt  amounted  to  a  contract  of  sale,  sufficient  to 
satisfy  the  statute  of  frauds,  and  was  binding  on  the 
vendor ;  that  the  transaction  bound  the  purchaser  also, 
on  the  ground  that  the  receipt  and  the  check  formed  one 
contract,  the  mutual  relations  of  these  several  writings 
appearing  on  their  face.  This  case  has  been  referred  to 
in  the  argument,  but  is  not  in  point  with  the  case  at  bar, 
for  the  burden  of  proof  there  was  on  the  defendant  to 
prove  that  no  valid  contract  existed  on  the  part  of  the 
vendor  to  sell  the  property,  whereas,  in  the  case  at  bar, 
the  burden  is  on  the  plaintiff  to  prove  that  there  was  a 
valid  contract  on  the  part  of  the  defendant  to  buy  ;  and 
it  is  worthy  of  note  that  only  three  niembers  of  the  court 
of  appeals  concurred  in  the  decision  in  that  case. 

''The  question  then  in  the  case  at  bar,  is  whether 
there  was  evidence  enough  to  go  to  the  jury,  that  defend- 
ant understood  the  receipt  to  be,  or  that  it  was  intended 
by  plaintiff  to  be  a  valid  and  subsisting  contract  for  the 
sale  of  the  land,  and  that  defendant  accepted  it  as  such. 
There  is  no  evidence  that  he  did  so.  At  the  interview  in 
his  store,  defendant  directed  his  book-keeper  to  draw  a 
receipt.  The  book-keeper  requested  plaintiff  to  draw  the 
receipt  himself.  The  docimaent  was  in  form  a  receipt, 
and  in  the  interview  and  conversation  between  plaintiff 
and  defendant  it  was  called  a  receipt. 

^^The  agreement  then  made  between  plaintiff  and 
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defendant,  that  they  were  to  execute  a  contract  in  counter- 
part the  morning  after  that  interview,  does  not  favor 
the  conclusion  that  defendant  understood  that  a  valid  and 
subsisting  contract,  binding  plaintiflf,  had  been  made,  or 
was  intended  to  be  made  by  plaintiff,  and  that  the  defend- 
ant was  bound,  as  a  pm'chaser,  by  reason  of  the  delivery 
to,  and  acceptance  by  him  of  a  contract.  If  defendant 
believed,  and  had  reason  to  believe,  that  the  paper  then 
signed  by  plaintiff,  and  deUvered  to  him,  was  a  receipt, 
and  nothing  more,  there  was  no  vaUd  or  binding  contract 
between  them.  A  strong  preponderance  of  evidence  is 
that  he  did  so  believe. 

"  I  have  considered  this  question,  so  far,  by  the  light 
only  of  the  evidence  in  its  aspect  most  favorable  to  the 
plaintiff,  and  I  find  therein  no  proofs  of  any  valid  con- 
tract on  the  part  of  the  defendant  to  purchase  this  prop- 
erty. 

"  At  the  trial  of  the  action,  all  evidence  on  both  sides 
was  received  that  was  beUeved  to  be  material  and  relevant 
to  a  full  understanding  of  the  whole  transaction ;  and 
taking  the  evidence  in  the  case  altogether,  I  think  that 
there  is  not  only  a  failing  of  necessary  proof  by  the  plaint- 
iff, but  a  preponderance  of  evidence  in  favor  of  the  de- 
fendant. His  conduct  may  have  been  unbusinesslike, 
vacillating,  and  on  various  grounds  open  to  serious  objec- 
tion, but  I  see  no  evidence  in  the  case  that  would  have 
warranted  a  jury  in  finding  that  he  had  violated  a  con- 
tract by  reason  of  which  plaintiff  was  entitled  to  claim 
damages  against  him. 

"  The  motion  for  a  new  trial  is  denied,  but  without 
costs." 

E.  H.  Moerariy  and  Alfred  Pagelow,  for  appellant, 
argued  : — I.  The  receipt  embracing  the  memorandum  of 
the  contract  signed  by  the  vendor,  and  deUvered  to  and 
accepted  by  the  vendee,  constituted  a  contract  for  the  sale 
and  purchase  of  real  estate,  vahd  within  the  statute  of 
frauds,  and  binding  on  both  (Tallman  v.  Franklin,  14  N. 
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Y.  685 ;  Champlin  v.  Parrish,  11  Paige^  409  ;  Gales  r. 
Bowne,  10  Paige,  537 ;  Bleecker  v.  Franklin,  2  E.  D.  8. 
93  ;  The  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  433). 
Bicknell  v.  Byrnes  (23  How.  486),  holds,  that  in  sales  of 
mortgaged  premises  under  a  decree,  it  is  not  essential  to 
the  vaUdity  of  a  sale  that  the  purchaser  sign  the  memo- 
randum of  the  sale.  It  is  enough  if  signed  by  the  officer 
making  it. 

The  opinion  in  MuUer  v.  Maxwell  (2  Bosw.  359),  by 
Slosson,  J.,  contains  a  reference  to  the  case  of  Bleecker 
V.  FrankUn  (supra),  and  affirms  its  doctrine.  The  opinion 
of  Daniels,  J.,  in  Burrell  v.  Eoot  (40  N.  F.  502),  is  clearly 
in  point,  and  though  a  dissenting  opinion,  it  is  not  in 
conffict  with  the  prevailing  opinion,  for  the  reason  that 
the  contract  in  that  case  was  sustained  as  a  contract  to 
purchase,  and  it  was  held  binding  as  such,  though  there 
was  no  mutuaUty,  on  the  ground  that  it  was  made  for  an 
implied  consideration  (being  under  seal).  Daniels,  J., 
however,  treats  the  matter  as  a  contract  to  sell,  and  finds 
it  not  binding  because  not  subscribed  by  the  vendor.  He 
holds  the  letter  of  the  vendor,  exercising  the  option  he 
had,  an  insufficient  memorandum,  though  signed  by  him 
and  sent  to  and  received  by  the  vendee,  for  the  reason 
that  the  referee  found  the  above  and  that  only,  and  did 
not  find  that  it  was  received  and  accepted  by  him  as  the 
memorandum  which  would  have  been  sufficient  to  hold 
him  had  such  been  the  fact.  See  also  Eaubitschek  v. 
Blank  (80  N.  Y.  493),  which  was  an  exchange  of  lands — 
and  both  parties  were  vendors  with  respect  to  their  own 
lands — and  therefore  a  signing  by  both  parties  was  neces- 
sary, and  on  that  ground  only.  See  also  Justice  v.  T^ng 
(30  How.  439) ;  Caggar  v.  Lansing  (43  N.  Y.  550). 

n.  The  memorandum  fully  contained  all  the  terms  of 
the  contract,  and  was  sufficient  in  that  respect  under  the 
statute  (Westervelt  v.  Matheson,  1  Hoff,  CK  37 ;  Cosack 
V.  Descomdres,  1  McCord,  425  ;  Hurley  v.  Brown,  98 
Mass.  545  ;  1  Dart  on  Vendors  &  Purchasers,  98  ;  citing 
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Blagden  ik  Breabear,  12  Ves.  466 ;  Coles  v.  Precothick,  D 
lb.  234  ;  Tallman  v.  Franklin,  supra), 

ni.  A  final  contract  to  sell  and  purchase,  complete  in 
all  its  parts,  and  evidenced  as  required  by  the  statute  of 
frauds,  was  fully  established.  And  this,  notwithstanding 
that  "a  more  formal  agreement  was  to  be  drawn  and 
signed  the  next  day."  The  English  courts  have  many 
times  considered  the  questions  arising  under  this  head, 
and  the  doctrine  established  by  these  adjudications  is  sub- 
stantially that  an  acceptance  of  an  offer  to  sell,  the  terms 
and  property  being  sufficiently  defined  in  the  offer,  and  a 
memorandum  sufficient  to  satisfy  the  statute  of  frauds 
being  signed  by  the  vendor,  will  constitute  a  final  agree- 
ment to  purchase,  binding  on  the  vendee  ;  although  the 
parties  may  have  declared  that  the  writmg  is  to  serve 
only  as  instructions  for  a  formal  agreement,  or,  although 
it  may  be  an  express  term  that  a  formal  agreement  shall 
be  prepared  and  signed  by  the  parties  (Fowle  v.  Freeman, 
9  Ves.  351 ;  Thomas  v.  Dering,  1  Keene,  729  ;  Rid^eway  v. 
Wharton,  6  H.  L.  (7. '264;  Chinnock  v.  Marchioness  of 
Ely,  iDeO.  J.  &  S.  633  ;  Crossley  v.  Maycock,  L.  R.  18 
Eq.  181 ;  Bossiter  v.  Miller,  3  L.  R.  App.  Cases,  1124  ; 
Opinion  of  Fry,  J.,  Bonnewell  v.  Jenkins,  8  L.  R.  Ch. 
Div.  To  ;  Brogden  v.  MetropoUtan  Railway,  20  English 
Bep.  176  ;  Moak^s  NoteSj  pp.  199  to  203  ;  Lewis  v.  Brass, 
28  Ih.  628  ;  Bonnewell  v.  Jenkins,  25  76.  128  ;  Cloak's 
Notes,  131 ;  Byrne  v.  Van  Tienhoven,  30  lb.  833  ;  Moak's 
Notes,  839  ;  Bell  v.  Offert,  10  Bush  [Ky.l  632). 

It  is  only  in  cases  where  the  concluded  nature  of  the 
agreement  does  not  evidently  appear  on  the  writings,  or 
cannot  be  fairly  inferred  therefrom,  that  the  fact  that  a 
subsequent  and  more  formal  contract  was  intended  to  be 
entered  into,  will  be  strong  evidence  that  the  previous 
negotiations  and  writings  were  not  intended  to  amount 
to  a  contract  (Ridgeway  v.  Wharton  ;  Chinnock  v.  Mar- 
chioness of  Ely,  supra). 

IV.  The  intention  of  the  vendee  to  accept  the  memo- 
randum as  a  binding  contract,  if  material  at  all,  was  a 
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question  for  the  jury.  The  intention  of  a  party  is  rarely, 
if  ever,  to  be  determined  as  a  question  of  law.  All  the 
facts  and  circumstances  of  the  case  are  to  be  given  to  the 
jury,  and  the  fact  is  to  be  determined  by  them  (Lewis  v. 
Brass,  supra). 

Jvlius  Klampke,  attorney,  and  Peter  Mitchellj  of  coun- 
sel for  respondent,  made  the  following  points  : — I.  No 
contract  was  established  which  could  bind  the  defendant. 
It  is  submitted,  the  essential  elements  which  the  law 
requires  to  constitute  a  contract  are  here  wanting.  There 
was  no  agreement  or  concurrence  of  the  minds  of  the  par- 
ties. Nor  did  the  receipt,  even  if  delivered  to  defendant, 
bind  him  as  his  contract.  Its  terms  and  conditions  were 
not  known  to  him  ;  nor  did  he  consider  it  in  any  other 
light  than  that  of  a  mere  receipt.  And  all  through  this 
controversy,  and  in  his  letter  of  March  23d  to  defendant, 
plaintiff  characterizes  and  alludes  to  this  paper  as  a 
receipt.  There  is  nothing  whatever  in  the  defendant's 
conduct  or  actions  to  charge  him  with  any  knowledge  of 
having  entered  into,  or  being  bound  by  any  contract.  In 
fact,  his  whole  conduct  negatives  such  a  presumption. 
The  law  is  well  settled  that  there  can  be  no  contract 
unless  the  parties  thereto  assent  to  the  same  thing  in  the 
same  sense  (Ballard  v.  Trow's  Printing,  &c.  Co. ,  7  Wash, 
L.  R.  590).  Where  there  is  any  variance  between  the 
terms  of  the  proposal  and  those  of  the  acceptance,  no  con- 
tract arises  {Fry  Spec.  Perf.  139,  §  170).  Again,  if  the 
plaintiff  believed,  or  intended,  that  the  receipt  should  con- 
stitute a  contract,  why  trouble  himself  about  the  prepara- 
tion and  execution  of  another  contract  the  next  day  ? 

II.  The  signing  of  the  receipt  by  plaintiff  is  not  a 
sufficient  compliance  with  the  statute  of  frauds.  The 
i-eceipt  does  not  contain  all  the  elements  of  a  "  note  or 
memorandum  of  sale"  which  the  statute  contemplates. 
Among  other  defects,  the  property  mentioned  in  it  is  not 
described  with  the  necessary  particularity  as  to  dimen- 
sions and  location,  which  would  give  a  purchaser  the 
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right  to  enforce  specific  performance  as  against  the  ven- 
dor (Calkins  v.  Falk,  39  Barb,  620  ;  Lawson  v.  Mead,  H. 
d:  D.  Supp.  158).  The  fact  of  the  defendant  having  given 
the  plaintiflf  $50,  and  getting  receipt  therefor,  does  not 
constitute  an  acceptance  on  his  part  of  the  contract 
sought  to  be  enforced  by  plaintiff.  There  is  no  proof 
showing  that  the  defendant  accepted  the  receipt  as  a  con- 
tract, or  that  he  knew  the  nature  of  its  contents,  or  con- 
sidered it  anything  more  than  a  mere  receipt.  And 
admitting  that  the  $50  was  on  account  of  purchase  price, 
that  of  itself  would  not  be  evidence  of  a  contract  to  pur- 
chase the  property  (Baldwin  v.  Palmer,  10  N.  Y,  232 ; 
Cagger  v.  Lansing,  43  N.  Y.  553 ;  Fry  Spec.  Perf.  260, 
§  403).  The  case  of  Eaubitschek  v.  Blank  (80  N.  Y.  482), 
referred  to  by  the  learned  judge  in  his  opinion,  is  not 
parallel  with  this  case,  nor  applicable.  The  parties  seek- 
ing to  enforce  their  rights  in  each,  occupied  different  rela- 
tions, and  the  check  given  as  part  payment  in  that  case, 
was  construed  with  the  receipt  and  held  to  form  one  con- 
tract with  it ;  while  in  the  case  at  bar,  the  money  given 
was  paid  in  bills,  and  was  not  intended  to  form  any  part 
of  the  purchase  money  (Foot  v.  Webb,  59  Barb.  38  ;  Buck- 
master  V.  Thompson,  35  N.  Y.  558). 

Per  Curiam. — ^The  judgment  and  order  should  be 
affirmed,  with  costs,  upon  the  opinion  delivered  by  the 
learned  judge  below  on  denying  plaintiffs'  motion  for  a 
new  trial 
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THE  FORTY-SECOND  ST.  AND  GRAND  ST.  FERRY 
R.  R.  CO.,  Respondent,  v.  THIRTY-FOURTH  ST. 
R.  R.  Co.  5  Appellant. 

Statutes — construction  of— Chapter  262,  Laws  1884 — meaning  of  ''''any 
portion  of  a  street.^'' — Publin  nuisance — Street  railroad — Jurisdiction 
of  court — invocaJbU  by  individuoL — Special  damngey  sufficiency  of 

Statutes  must  be  construed  in  their  plain,  obvious  sense,  according  to  the 
siguification  among  the  people  to  whom  they  were  directed. 

The  phrase  "portion  of  any  street,"  in  Laws  of  1884,  chapter  252,  §  14, 
includes  not  merely  the  space  occupied  by  the  tracks,  but  the  space  on 
each  side  of,  and  between  the  tracks  (in  fact,  the  whole  width  of  the 
street),  along  the  whole  line  of  the  track. 

A  street  surface  railroad  constructed  without  legal  authority,  is  a  public 
nuisance. 

The  fact  that  one  is  about  to  commit  an  act  which  would  cause  a  public 
nuisance^  gives  the  court  jurisdiction  to  restrain  it. 

In  such  case, — i.  e.,  public  nuisance, — it  is  sufficient  to  enable  an  individual 
to  maintain  an  action  for  an  injunction,  that  he  has  suffered,  or  will  suffer 
therefrom,  substantial  damage  that  is  special  and  peculiar  to  him,  as  dis- 
tinguished from  the  damage  which  he  has  suffered  or  will  suffer,  as  one 
of  the  community.  The  nature  or  extent  of  the  damage  is  immaterial,  as 
the  injunction  does  not  depend  on  them. 

Houston,  etc.,  R.  R  Co.  «.  Forty-second  Si  R.  R.  Co.,  and  Allen  t».  Same 
(Daily  EegisteVy  September  9,  1884),  distinguished. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1886. 

Appeal  by  defendant  from  an  order  continuing  an 
injunction. 

» 

The  motion  for  a  continuance  was  heard  on  the  com- 
plaint, verified  by  Charles  Curtis,  the  president  of  the 
plaintiff,  and  an  affidavit  of  said  Curtis.  The  complaint 
was  as  follows  : 

'^  The  plaintiff,  by  Freling  H.  Smith,  its  attorney,  com- 
plains and  alleges  : 

*'l.  That  the  plaintiff  is  a  corporation  duly  incorpo- 
rated under  chapter  515  of  the  laws  of  1860,  of  the  state 
of  New  York, 
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"  2.  That  the  plaintiflf  has  heretofore  lawfully  con- 
structed and  operated  a  street  surface  railroad  over  the 
entire  route  provided  for  by  its  franchise  ;  that  it  has  law- 
fully constructed  and  operated,  and  now  owns,  is  main- 
taining and  operating  a  double  track  street  surface  railroad 
from  the  foot  of  West  Forty-second  street,  through  and 
upon  said  Forty -second  street  to  Tenth  avenue ;  thence 
southerly  down  Tenth  avenue  through  and  upon  the  same 
to  Thirty- fourth  street ;  thence  easterly  through  and  upon 
Thirty-fourth  street  to  Sixth  avenue  ;  thence  south-east- 
erly to  the  Grand  street  ferry  on  the  East  river. 

"  3.  That  the  distance  from  the  foot  of  West  Forty- 
second  street  to  Sixth  avenue  is  about  one  and  three- 
fourths  miles.  • 

"  4.  That  the  defendant  is  a  private  corporation  organ- 
ized under  chapter  252  of  the  laws  of  1884,  of  the  state  of 
New  York  to  construct,  operate  and  maintain  a  street 
surface  railroad  from  the  foot  of  West  Forty-second  street 
through  and  upon  Forty-second  street  to  Tenth  avenue ; 
thence  through  and  upon  Tenth  avenue  to  West  Thirty- 
fourth  street ;  thence  through  and  upon  said  Thirty-fourth 
to  the  East  river. 

"5.  That  that  portion  of  Forty-second  street  lying 
between  Tenth  avenue  and  the  Hudson  river ;  that  por- 
tion of  Tenth  avenue  lying  between  Forty-second  street 
and  Thirty -fourth  street ;  that  portion  of  Thirty -fourth 
street  between  Tenth  avenue  and  Sixth  avenue,  are  already 
occupied  by  the  street  surface  railroad,  constructed, 
owned,  and  maintained  by  this  plaintiff  as  aforesaid. 

"  6.  That,  although  by  section  14,  of  chapter  252,  of 
the  laws  of  1884,  no  street  surface  railroad  company  can 
construct,  extend  or  operate  its  road  or  tracks  in  that  por- 
tion of  any  street,  avenue,  road  or  highway  in  which  a 
street  surface  railroad  is  or  shall  be  lawfully  constructed, 
except  with  the  consent  of  the  company  owning  and  main- 
taining the  same,  the  defendant  wrongfully,  unlawfully, 
in  violation  of  the  statute  and  of  the  rights  of  this  plaint- 
iff, proposes  and  threatens  to  construct  and  operate  with- 


254  42D  ST.,  &c.  R.  R  CO.  «.  84TH  ST.  R.  R.  CO. 

Opinion  of  Ikoraham,  J. 

out  the  consent  of  the  plaintiff,  a  street  surface  railroad 
from  Sixth  avenue  to  the  foot  of  West  Forty-second  street 
along  the  route  heretofore  described,  and  in  that  portion 
of  the  said  streets  and  avenues  in  which  is  situated  the 
street  surface  railroad  owned  and  maintained  by  this 
plaintiff. 

^'7.  Upon  information  and  belief,  that  the  defendant 
has  already  appUed  to  the  department  of  pubhc  works  for 
leave  to  take  up  the  pavement,  to  the  end  that  it  may  con- 
struct and  operate  said  railroad  in  violation  of  the  plaint- 
iff's rights  as  aforesaid. 

^'  8.  That  the  construction  of  a  railroad  by  defendant 
over  such  route  wiU  inflict  irreparable  damage  upon  the 
plaintiff.  ' 

**  9.  That  the  plaintiff  has  no  remedy  against  the  vio- 
lation of  its  rights  aforesaid,  nor  any  way  in  which  it  can 
restrain  said  violation  except  this  court  restrains  the  same 
by  injunction. 

'^Wherefore,  plaintiff  prays,  etc." 

The  affidavit  was  merely  as  to  those  allegations  in  the 
complaint  not  made  on  said  Curtiss'  own  knowledge.  The 
motion  was  argued  before  Ingraham,  J. ,  who,  on  grant- 
ing it,  wrote  as  follows  : 

*^  The  defendants  are  organized  under  chapter  252  of 
the  laws  of  1884,  for  the  purpose  of  constructing  and 
operating  a  street  surface  railroad  in  Forty-second  street. 
Tenth  avenue  and  Thirty-fourth  street,  in  the  city  of  New 
York. 

*  *  The  plaintiff  for  many  years  prior  to  the  passage  of 
the  act  of  1884,  under  legislative  authority,  operated  a 
street  surface  raUroad  in  a  portion  of  Forty-second  street. 
Tenth  avenue  and  Thirty -fourth  street,  included  in  the 
route  of  the  defendant's  company. 

*^  Section  14,  chapter  252  of  the  laws  of  1884,  provides 
that  except  for  necessary  crossing,  no  street  surface  rail- 
road company  shall  construct,  extend,  or  operate  its  road 
or  track  in  that  portion  of  any  street,  avenue,  road  or 
highway,  in  which  a  street  surface  railroad  is  or  shall  be 
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lawfully  constructed,  except  with  the  consent  of  the  com- 
pany owning  or  maintaining  the  same. 

'  *  The  defendant  claims  that  the  prohibition  contained 
in  this  section,  applies  only  to  that  portion  of  the  railway 
or  street  included  within  the  track  of  the  plaintiff's  road. 

"It  is  an  elementary  principle  governing  the  interpre- 
tation of  statutes,  that  the  words  of  the  statute  must  be 
construed  in  their  plain  obvious  sense,  according  to  the 
signification  among  the  people  to  whom  they  were  directed 
(Matter  of  O'Neil,  91  N.  Y,  516),  and  taking  the  words  of 
section  14  in  that  sense,  I  think  the  words  '  portion  of  any 
street,  avenue,  road  or  highway  in  which  the  street  rail- 
road is  or  shall  be  lawfully  constructed,'  mean  more  than 
the  part  of  the  roadway  upon  which  the  tracks  of  the 
existing  railroad  are  laid.  A  street  in  the  city  of  New 
York  includes  the  roadway  and  the  sidewalk.  Thirty- 
fourth  street  includes  within  its  limits  the  whole  strip  of 
land  one  hundred  feet  wide  from  the  East  to  the  North 
river.  A  portion  of  such  street  is  not  a  strip  of  the  road- 
way or  of  the  sidewalk,  but  is  a  part  of  the  whole  street. 
The  meaning  of  the  section  is  not  very  clear ;  but  taking 
the  words  in  their  'plain,  obvious  sense,'  I  am  of  the 
opinion  that  a  corporation  organized  under  said  act,  can 
have  no  right  to  construct  a  railroad  in  the  streets  in 
which  the  plaintiff's  road  is  constructed. 

' '  The  power  of  the  legislature  to  restrict  the  powers 
of  corporations  created  by  them,  cannot  be  seriously  dis- 
puted, and  the  legislature  in  authorizing  the  organization 
of  railroad  corporations  for  the  purpose  of  constructing  and 
operating  railroads,  has  power  to  provide  that  corporations 
organized  under  the  provisions  of  that  act,  should  not 
operate  railroads  in  certain  excepted  streets  and  avenues. 

It  has  been  settled  by  many  adjudications  in  this 
state,  that  the  construction  of  a  street  railroad  in  one  of 
the  streets  of  this  city  without  legal  authority,  is  a  public 
nuisance  (Davis  v.  Mayor,  etc.,  14  N.  Y.  506 ;  Mlhau 
V.  Sharp,  27  Ih.  611). 

"It  is  weU  settled,  however,  that  an  action  to  restrain 
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the  continuance  of  a  public  nuisance  cannot  be  maintained 
by  an  individual,  without  proof  that  such  individual  has 
suffered,  or  will  suffer  pecuhar  or  special  damage,  not 
sustained  by  the  community  at  large.  The  nature  or 
extent  of  the  damage  he  must  sustain  in  order  to  be 
entitled  to  maintain  the  action,  is  not  material.  The 
nuisance  must  cause  him  a  substantial  damage,  and  it 
must  be  special  to  himself  as  distinguished  from  one  of 
the  community  at  large.  The  rule  as  to  the  proof  of  the 
nature  and  extent  of  the  damages  laid  down  in  the  case 
of  McHenry  v,  Jewett  (90  N.  F.  62),  and  cases  like  it, 
however,  do  not  apply  to  the  case  at  bar.  In  this  case  the 
threatened  erection  of  a  nuisance  gives  a  comi;  of  equity 
jurisdiction  to  restrain  the  illegal  act,  and  a  court  of 
equity  at  the  suit  of  the  people  would  have  power  to 
restrain  by  injunction  the  proposed  erection.  "The  fact 
that  defendant  has  committed,  or  is  about  to  commit 
an  act  which  would  cause  a  public  nuisance,  gives  the 
court  jurisdiction  to  restrain  the  commission  of  the  act 
(People  V.  Vanderbilt,  26  N,  Y.  290).  To  entitle  an  indi- 
vidual, however,  to  maintain  such  an  action,  it  is  neces- 
sary to  show  that  the  act  complained  of  will  cause  special 
damage  to  the  individual  (DooUttlev.  Supervisors,  &c.,  18 
N.  Y.  155).  It  is  sufficient,  however,  if  it  appear  that  the 
injury  complained  of  will  cause  damage  that  is  peculiar  to 
the  individual,  as  distinguished  from  the  damage  he  has 
suffered  as  one  of  the  community  at  large,  and  such  a  case 
should  be  distinguished  from  the  cases  in  which  the  nature 
and  extent  of  the  injiuy  give  the  court  jmisdiction. 

^'It  has  been  held  in  many  cases  in  this  state,  that 
an  action  can  be  maintained  by  the  owner  of  abutting 
property  to  restrain,  by  injunction,  the  commission  of  a 
nuisance  in  the  street  in  front  of  his  property.  In  Com- 
ing V,  Lowerre  (6  Johns.  Ch.  439),  the  chancellor  held 
that  an  abutting  owner  suffered  a  special  grievance  from 
an  obstruction  in  the  street,  and  that  such  obstruction 
worked  a  special  injury  (Clarke  v.  Blackman,  47  N.  Y'. 
153  ;  Milhau  v.  Sharp,  supra). 
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"The  case  of  Houston  St.,  &c.  E.  E.  Co.  v.  Forty- 
second  street  E.  E.  Co.,  contained  in  the  Daily  Register^  of 
September  9,  1SS4,  only  held  that  the  plaintiff  in  that 
action  could  not  ask  the  court  to  prevent  the  construc- 
tion of  its  road  in  any  pai-t  of  Forty-second  street,  except 
the  portion  occupied  by  the  plaintiff's  road.  Allen  i\ 
Forty-second  street  E.  E.  Co.,  in  the  same  paper,  was 
an  action  by  an  abutting  owner,  and  the  court  held  that 
the  defendant  had  legal  authority  to  construct  the  road 
m  front  of  plaintiff's  property.  Neither  of  the  cases 
therefore  apply,  and  after  a  careful  examination  of  the 
other  cases  cited  by  counsel  for  the  defendant,  I  think 
the  allegations  in  the  complaint  that  the  plaintiff  will 
suffer  special  damage  from  the  construction  of  a  raUroad 
by  defendant,  make  out  a,  prima  facie  case  to  justify  the 
granting  of  an  injunction  during  the  pendency  of   the 

I  action. 

\  "  Motion  must  therefore  be  granted,  with  ten  dollars 

costs  to  abide  the  event. " 


1 


Wokeman  d;  Latting,  attorneys,  and  Chrosvenor  P. 
Lowrey^  of  counsel  for  appellant,  on  the  questions  consid- 
ered in  the  opinion,  argued: — The  plaintiff's  cause  of 
action,  as  pleaded,  may  be  considered  in  several  aspects  : 

I.  As  charging  the  defendant  with  an  attempted  usur- 
pation of  power  without  special  damage  properly  alleged. 

The  legal  offense  impUed  in  such  action  is  the  usurpa- 
tion of  powers  not  possessed  ;  and  when  contemplated  by 
corporate  bodies  is  restrainable  in  equity  only  by  the  attor- 
ney general,  unless  facts  showing  a  special  and  actionable 
injury  to  the  plaintiff  are  averred  (Houston,  West  St., 
&c.  E.  E.  Co.  V.  Forty-second  St.,  &c.  Ey.  Co.,  Daily 
Reg.  Sept.  9,  1884  ;  Christopher  &  Tenth  St.  E.  E.  Co.  v. 
Central  Crosstown  E.  E.  Co.,  67  Barb.  315).  Such  injury 
does  not,  in  contemplation  of  law,  arise  by  the  mere 
diversion  of  traffic,  proximity  of  tracks  or  diminution  of 
revenue  (N.  Y.  &  Harlem  E.  E.  Co.  v.  Forty -second  Street 
R.  R.  Co.,  50  Barb.  285  ;  Smith  v.  Lockwood,  13  lb.  209  ; 
Vol.  XX.— 17 
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Pudsey  Gas  Co.  v.  Bradford,  &c.,  5  Eng.  R.  [Moak's  ed.] 
788  ;  Stockport  v.  Manchester,  9  Jurist  N.  S.  266  ;  McHenry 
i\  Jcwett,  90  N.  F.  58). 

II.  As  charging  a  threatened  violation  of  plaintiffs 
rights,  and  a  consequent  legal  injury  to  it  by  disregarding 
a  special  franchise  pertaining  to  it,  to  control  the  intro- 
duction of  other  surface  railways,  into  a  certain  part  of 
Thirtv-fourth  street. 

The  use  of  a  street  by  surface  railroads  is  * '  merely  a 
mode  of  exercising  the  right  of  public  travel "  (Brooklyn 
City  R.  R.  V.  Coney  Island  R.  R.,  35  Barb.  308),  and  was 
in  ISGO  withdrawn  from  the  control  of  the  local  legisla- 
ture. Since  then,  by  the  constitution,  the  control  of  this 
subject  has  been  confided  to,  (1)  the  legislatuix? ;  (2)  the 
local  authorities  ;  (3)  the  property  owners,  who  must 
coincide  to  authorize  such  use.  And  now  (upon  the 
plaintiff's  construction  of  this  act),  the  legislature  has 
added  a  fourth,  viz.,  any  existing  surface  railroad  com- 
pany, in  possession  of  a  constructed  road,  and  thereby 
interested  to  refuse,  or  make  terms  for  gi^anting,  its  con- 
sent to  an  exercise  of  this  right  of  public  travel.  Now, 
the  plaintiff's  claim  is  that  the  public  shall  not  have  full 
means  of  passage  through  Thirty -fourth  street,  because  it 
has  a  special  franchise  to  forbid  railroads  in  a  certain  por- 
tion of  Thirty-fourth  street  (Mayor  v.  Broadway,  &c.  R. 
R.,  97  iV;  F.  281 ;  Mills  i\  St.  Clair  Co.,  8  Hmv,  569  ;  Dolsen 
V.  New  York,  17  Fed,  Rep.  617;  Turnpike  Co.  r.  Illinois,  96 
r.  S.  68  ;  Rice  v.  Railroad,  1  Black,  358 ;  Ruggles  i\  Illi- 
nois, 108  l\  S.  526  ;  Martin  v.  Wardell,  16  Pet  367). 
Upon  the  principles  shown  in  these  cases,  it  is  dear  that 
a  consequence  so  unjust  and  unreasonable  as  the  exclusion 
of  a  part  of  the  public  from  full  use  of  a  public  street, 
unless  \vith  the  consent  of  a  pai^ticularly  interested  carrier 
company  will  not  be  submitted  to  if  the  words  in  question 
can  be  made  to  bear  any  other  reasonable  construction. 
This  brings  us  to  the  interpretation  of  chapter  252  of  the 
laws  of  1884.  To  assume  that  the  legislature  has  intended 
to  gi'ant  an  exclusive  privilege  in  any  given  section  of  the 
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street  to  a  private  railroad  company,  is  to  assume  that  it 
has  by  public  biU  attempted  the  granting  to  a  private  cor- 
I>oration  of  an  exclusive  privilege,  immunity  or  franchise, 
^vhich  is  what  the  constitution  forbids  to  be  done  by  the 
only  method  reasonably  to  be  apprehended,  i.  e.,  by  pri- 
vate or  local  bill.  The  prohibition  by  section  l-i  of  the 
act,  obviously  appUes  to  '^  the  use  by  one  company  of  the 
tracks  or  ways  of  another. "  This  is  evident  from  the  excep- 
tion which  allows  "  necessary  crosssings,"  and  from  the 
proviso  which  empowers  the  court  to  compel  the  previ- 
ously constructing  company  to  give  "  the  right  of  stich 
use  "  upon  compensation  for  the  use  by  one  company  of 
the  tracks  of  another.  The  real  object  of  the  legislature 
was,  doubtless,  to  give  to  existing  companies,  as  agencies 
of  public  travel,  a  more  exclusive  control  of  their  own 
tracks  by  abolishing  the  application  to  such  property  of 
the  power  of  eminent  domain  ;  thus  requiring  new  com- 
panies to  meet  the  demands  of  the  old  one,  or  build  out- 
side its  lines. 

III.  As  attempting  to  obtain  the  restraining  power  of 
the  court,  an  advantage  over  the  defendant  preliminarly 
to  the  coming  on  of  negotiations  for  a  joint  use  of  the 
tracks  under  the  powers  given  in  the  act. 

The  statute  is  invoked  to  make  plaintiff's  consent  a 
necessary  condition  precedent  for  us ;  the  action  is 
brought  to  declare  its  refusal  to  consent  and  to  restrain  us 
from  proceeding  without  it  ;  and  the  next  practical  step 
will,  doubtless,  be  the  naming  of  a  price  at  which  the 
consent  may  be  had.  For  this  favoritism  they  have  paid 
nothing,  ventured  nothing,  sacrificed  nothing,  nor  ren- 
dered any  public  or  meritorious  service  whatever.  The 
pubUc  and  the  property  owners  were  adequately  protected 
by  the  constitutional  provision  making  their  consent  a 
condition  precedent.  The  new  power  of  consenting  (even 
when  the  public  interest  does  not  require  it),  and  of 
objecting  (even  when  local  authorities,  the  general  public 
and  property  owners  unanimously  consent),  is  manifestly 
not  for  the  protection  of  either  property  owners  or  public. 
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What  other  interest,  then,  can  the  legislature  have  had  in 
view  ?  Manifestly,  only  the  piivate  interest  of  existing 
companies.  That  interest  is  divisible  into,  (1)  an  interest 
not  to  be  disturbed  in  exclusive  possession  of  tracks  and 
ways,  (2)  an  interest  not  to  be  competed  with  in  busi- 
ness. It  was  legitimate  for  the  legislature  to  guard  the 
first  interest  by  Umiting  the  then  existing  liabiUty  of  such 
property  to  be  expropriated,  or  otherwise  appUed  to  com- 
peting public  uses.  It  was  not  legitimate,  and  therefore 
was  presumably  not  meant,  to  carve  out  from  the  general 
public  right  still  other  franchises,  and  engraft  them  for 
its  sole  use  and  benefit  upon  the  existing  privileges  of  a 
private  company.  But  if  this  was  meant,  and  was  sought 
to  be  effected  by  imposing  a  condition  impossible  of  per- 
formance, then  the  couiA  must  consider,  (1)  Whether  the 
condition  is  not  void,  (a)  As  opeiuting  to  diminish  the 
right  of  the  people  as  cestuis  que  trust  under  the  act  of 
1813;  (6)  The  power  of  *' local  authorities"  (acting  as 
pubhc  agents,  in  conjunction  with  property  owners), 
effectively  to  control  the  degree  of  pubhc  use  which  any 
street  shall  serve  {Const,  art.  3,  §  18) ;  (c)  As  an  appro- 
priation and  assigmnent  to  one  company  (not  for  pubhc 
use,  but  in  restraint  of  such  use),  of  the  entire  easement- 
bearing  capacity  of  a  street,  without  compensation  to  the 
mayor,  &c.,  as  owners  of  the  legal  estate  therein  ;  (d)  As 
in  derogation  of  the  private  right  of  adjacent  owners  to 
have  (subject  to  constitutional  conditions  only),  the  entire 
street  kept  forever  fully  available  for  all  modes  of  public 
ti^vel  (Brooklyn  City  R.  E.  v.  Coney  Island  R.  R. ;  Mayor, 
&c.,  V.  Broadway  E.  R. .  supra) ;  (e)  As  conferring  on  a  pri- 
vate company  a  function  poUtical  in  its  nature,  and,  there- 
fore, beyond  the  power  of  the  legislature  to  grant,  and  the 
capacity  of  the  grantee  to  receive.  ( 2 )  Or,  if  the  condition 
must  be  held  valid  because  it  does  not  contravene  any 
specific  terms  of  the  constitution,  then  the  court  must 
consider  whether  the  condition  can  be  pleaded,  except  by 
the  people  suing  by  their  own  attorney,  to  restrain  an 
unlawful  usurpation  of  power,  and  for  the  protection  of 
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purely  general  and  public  interests  (Smith  v.  Lock  wood  ; 
Houston,  &c.  E.  E.  Co.  r.  Forty-second,  &c.  E.  E., 
supra). 

Freling  H.  Smithy  attorney,  and  of  counsel  for  re- 
spondent, on  the  points  considered  in  the  opinion,  argued  : 
— I.  The  claim  that  section  1^  requires  the  consent  of  the 
constructed  road,  only  when  the  proposed  route  Ues 
directly  over  the  space  included  within  its  tracks,  or  cov- 
ered by  its  cars,  i^  clearly  untenable.  If  such  were  the 
case,  said  section  would  be  meaningless,  for  without  it  the 
road  could  not  bo  used  without  its  consent.  But  the  lan- 
guage of  the  section  is  too  plain  for  doubt.  It  says  :  "  No 
street  surface  railroad  company  shall  construct,  extend  or 
operate  its  road  or  tracks  in  that,  portion  of  any  street," 
&c, 

n.  The  defendant's  proposed  road  being  in  violation  of 
section  14  of  chapter  252  of  the  laws  of  1884  (under  which 
the  defendant  is  incoi^porated),  is  a  pubUc  nuisance  (Davis 
V.  Mayor,  etc.,  14  N.  Y,  506  ;  Doohttle  v.  Supervisors  of 
Broome  Co.,  .18  lb,  155  ;  Harlow  v,  Hunston,  6  Cow.  189  ; 
Congrove  v.  Smith,  18  iV^.  F".  Y9).  And  any  person  sus- 
taining a  particular  injury  thereby  may  maintain  an 
action  (Moshier  v,  Utica  &  Schenectady  E.  E.  Co.,  8 
Barb.  427;  Doohttle  v.  Supervisors  of .  Broome  Co., 
supra),  and  have  an  injunction  (Pennman  v.  N.  Y.  Bal- 
ance Co.,  13  How,  Pr.  40  ;  Davis  v.  Mayor,  &c.,  14  N.  Y. 
506  ;  N.  Y.  &  N.  H.  E.  E.  Co.  v.  Pixley,  19  Barb.  428  ; 
Doolittle  V.  Supervisors  of  Broome  Co. ,  supra ;  Coming  v. 
Lowerre,  C  Johns.  Ch.  439  ;  First  Baptist  Church  v,  Sche. 
&  Troy  E.  E.  Co.,  5  Barb.  79  ;  Hart  v.  Mayor  of  Albany, 
9  Wend.  571 ;  2  Bedfield  on  Law  of  Railways,  379,  380  ; 
Spencer  v.  London  &  Birmingham  E.  E.  Co.,  8  Simons, 
193  ;  Sampson  v.  Smith,  lb.  272  ;  Clark  v.  Blackmar,  47 
N.  Y.  150). 

III.  There  can  be  no  serious  question  as  to  the  special 
damage  which  will  be  inflicted  on  plaintiff,  if  defendant 
is  not  restrained  from  constructing  the  nuisance  in  ques- 
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tion,  or  that  the  plaintiff  can  have  no  adequate  remedy  at 
law.     The  defendant  seeks  to  parallel  plaintiff's  road  for 
nearly  two  miles,  and  in  doing  so  will  have  to  cross  plaint- 
iff's tracks  at  Sixth  avenue  and  Thirty-fourth  street. 
The  court  must  take  judicial  notice  of  the  facts  that  in 
the  work  of  construction,  the  streets  on  each  side  of 
plaintiff's  tracks  must  be  torn  up,  and  passage  to  and 
from  its  cars  obstructed  ;  that  in  constructing  its  road 
across  plaintiff's  tracks,  plaintiff's  traffic  will  be  interfered 
with  ;  that  in  running  its  cars,  defendant  must  necessa- 
rily, to  a  considerable  extent,  interfere  with  the  ingress 
and  egress  of  passengers  to  and  from  plaintiff's  cars     In 
addition  to  the  above,  defendant,  by  operating  its  proposed 
road,  would  become  a  direct  competitor  with  plaintiff  for 
the  carriage  of  passengers,  and  would  divert  a  large  part 
of  its  traffic,  and  thus  diminish  its  revenues.     All  these 
damages  must,  in  the  nature  of  things,  follow  from  the 
facts  stated  in  the  complaint.     When  the  complaint  states 
that  the  defendant  is  seeking  to  consti-uct  and  operate  a 
street  railway  in  the  same  streets  with  plaintiff,  under 
chapter  252  of  the  laws  of  1884,  it  is  equivaleot  to  alleging 
aU  these  items  of  damage  in  detail.    Among  other  rea- 
sons, McHenry  v.  Jewett  (90  N,  Y.  58),  has  no  applica- 
tion, because  in  case  of  pubhc  nuisance  it  is  not  necessary 
to  show  irreparable  injury.     It  is  sufficient  to  maintain 
the  action  for  the  plaintiff  to  show  that  he  wiR  sustain 
special  injury  by  the  threatened  act. 

rV.  The  case  reUed  on  by  the  defendant  (N.  Y.  cSc  H. 
R.  R.  Co.  V.  Forty-second  street,  &c.  R.  R.  Co. ,  50  Barb, 
285,  309),  to  show  that  diversion  of  traffic,  &c.,  is  not 
sufficient  to  authorize  this  action,  does  not  apply  to  this 
case.  In  that  case,  the  defendant  had  the  legal  right  to 
construct  its  road,  and  it  was  proceeding  to  construct  it 
in  accordance  with  the  act  of  its  creation.  The  case  is  an 
authority  directly  in  point  in  plaintiff's  favor  ;  for  the 
injunction  would  have  been  sustained,  if  the  defendajit 
had  not  been  clothed  with  authority  to  construct  its  road. 
The  above  is  an  answer  to  the  position  that  the  attorney 
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general  only  can  bring  the  action.     All  the  authorities 
cited  by  the  defendant  hold  the  contrary. 

V.  Will  then  the  plaintiff  suffer  special  damage  if  the 
defendant  is  permitted  to  carry  out  its  threats  to  erect  its 
unlawful  structure  ?  Of  this  there  can  be  no  question. 
Plaintiff  is  not  one  of  a  class  who  would  suffer  from  loss 
of  traffic,  obstructions,  &c. ,  but  it  is  the  only  person  or 
corporation  who  would  suffer  in  Uke  manner.  The  dam- 
age would  be  special  and  peculiar  to  the  plaintiff.  It  is 
well  settled  that  an  abutting  property  owner  may  main- 
tain an  action  to  prevent  an  unauthorized  construction  of 
a  street  surface  railroad,  because  specially  injured  (Milhau 
1'.  Sharp,  15  Barb.  193  ;  S.  C,  17  lb.  425  ;  27  K  Y.  611  ; 
Wetmore  v.  Strong,  22  lb.  414  ;  Doolittle  v.  Supervisors, 
&c.,  18  N.  Y.  264  ;  Clark  v.  Blackmore,  supra). 

Per  Curiam. — ^The  order  appealed  from  is  affirmed 
with  costs,  on  the  opinion  of  the  court  below. 


MARTIN  J.  HACKETT,  Eespondent,  v.  THE  HACK- 
ETT  HATCH  DOOR  MANUFACTURING  Co., 
Appellant. 

Royalties,  contract /or — specific  stimfor  each  article — payments  to  be  made 
every  six  months — no  payment  to  he  less  than  $100. 

One  clause  of  an  agreement  called  for  a  payment  as  a  royalty  of  a  specific 
sum  for  each  article  manufactured ;  a  subsequent  clause  provided  that 
no  payments  of  royalties  should  be  less  than  $100,  whether  doors  to  cover 
that  amount  had  been  manufactured  or  not 

Held^  construing  these  clauses  with  an  intermediate  one  calling  for  pay- 
ments of  royalties  every  six  months,  that  plaintiff  was  entitled  to  receive 
$100  every  six  months,  whether  any  articles  were  manufactured  or  not. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered 
on  the  decision  of  a  judge  at  special  term. 


^ 
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The  action  was  brought  to  recover  certain  royalties. 
Having  come  on  for  trial,  it  was  submitted  for  decision 
on  the  following  propositions  : — *^  Plaintiff* s  proposition. 
Whether  the  said  Edward  M.  Hackett,  under  and  by 
virtue  of  said  agreement  with  this  defendant,  is  entitled 
to  demand  and  receive  from  defendant  as  part  of  the  con- 
sideration for  the  license  to  manufacture  hatch  doors 
under  his  patent,  the  sum  of  $100  each  and  eveiy  six 
months  while  said  agreement  remains  uncanceled,  and 
until  defendant  has  relieved  itself  from  liability  by  a 
^vritten  surrender  of  the  license  to  manufacture  as  pro- 
vided for  in  said  agreement.  Defendanfs  proposition. 
On  the  contrary,  that  the  said  Edward  M.  Hackett, 
under  and  by  virtue  of  said  agreement  is  only  entitled 
to  demand  and  receive  from  defendant  royalty,  when- 
ever hatch  doors  have  been  manufactured,  and  only 
for  the  respective  periods  of  six  months,  within  which 
they  were  manufactured,  except  that  in  the  event  of 
royalty  so  becoming  due  within  any  of  such  periods,  he 
shaU  be  paid  $100  for  each  of  such  periods,  whether 
hatch  doore  have  been  manufactured  or  not  to  cover 
that  amount  of  royalty.  And  that  the  clause  of  the 
agreement  permitting  the  defendant  to  relieve  himself 
from  liability  by  a  written  surrender  of  the  license,  only 
has  reference  to  the  next  preceding  clause  thereto,  by 
virtue  of  which  (next  preceding  clause)  the  defendant  is 
called  upon  to  pay  for  hatch  doors  manufactm"ed  under 
patents  which  are  outside  of  the  licensed  patent  and  said 
agreement,  and  not  to  the  clause  in  dispute,  which  is  the 
next  preceding  clause  but  one  to  such  suri'ender  clause 
and  is  not  connected  or  associated  therewith. 

"  If  the  agreement  is  construed  by  his  honor,  in  ac- 
cordance with  the  first  proposition,  then  the  plaintiff  is 
entitled  to  judgment  against  the  defendant,  for  the  sum 
of  $500  and  costs  of  this  action.  If  the  agreement  is 
construed  by  his  honor  in  accordance  with  the  second 
proposition,  then  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  for  the  sum  of  $100  or  more  for 
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each  and  every  half  year  since  November  1,  1881,  in  which 
this  defendant  erected,  or  caused  to  be  erected,  hatch  doors, 
with  costs  of  this  action  to  December  6,  1884,  the  date  of 
defendant's  tender  ;  the  number  of  half  years  during 
which  said  erections  were  made,  to  be  hereafter  deter- 
mined by  the  court,  upon  proper  application,  in  the 
event  of  the  counsel  for  the  plaintiff  and  defendant  being 
unable  to  agree  upon  the  amount  due  after  an  examina- 
tion of  defendant's  books." 

The  material  portions  of  the  agreement  referred  to  in 
the  propositions  were  the  fifth,  seventh  and  tenth  clauses. 
The  fifth  and  tenth  clauses  were  as  follows  :  ' '  Fifth.  The 
said  party  of  the  fourth  part  agrees  further,  as  a  consid- 
eration for  this  license,  to  pay  to  said  Edward  M.  Hackett 
or  his  assigns,  as"  a  royalty,  the  sum  of  $3  for  ea<;h  and 
every  full  door  or  opening,  to  which  said  improvements 
or  any  of  them  may  be  applied  by  said  party  of  the  fourth 
part  under  this  Ucense,  said  royalty  to  be  paid  at  the  times 
hereinafter  provided."  "Tenth.  It  is  further  expressly 
agreed  between  the  parties  hereto,  that  upon  the  failure 
of  the  party  of  the  f om-th  part  to  make  returns,  or  to 
make  payment  of  the  royalties,  as  herein  provided  in  the 
fifth  clause  of  this  agreement,  at  the  time  therein  men- 
tioned, and  in  the  event  of  their  continuing  in  default  in 
making  such  returns  or  making  such  payments  for  the 
period  of  six  months  thereafter,  then  this  license  and  all 
the  rights  and  privileges  granted  thereunder  shall  cease 
and  determine,  and  the  same  shall  revert  to  the  parties  of 
the  first,  second  and  third  parts,  or  assigns  ;  but  the  party 
of  the  fourth  part  shall  not  thereby  be  discharged  from 
liabiUty  then  due.  It  is  further  agreed  between  the 
parties  hereto  that  no  payments  of  royalty  shall  be 
less  than  $100  whether  doors  to  cover  that  amount 
have  been  manufactured  or  not ;  and  they  further  agree 
to  pay  the  royalty  per  door  or  opening,  herein  provided  to 
be  paid,  on  every  door  or  opening  they  shall  manufacture 
or  put  up,  whether  under  this  license  or  other  patents,  or 
both.     But  it  is  expressly  provided  that  the  parties  of  the 
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fourth  paxt  may  relieve  themselves  from  said  liability 
under  this  clause  by  a  written  surrender  to  the  parties  of 
the  first,  second  and  third  parts,  or  assigns,  of  tliis 
license."  The  provisions  of  the  seventh  clause  are  suflS- 
ciently  stated  in  the  opinion. 

The'  judge  below  decided  in  favor  of  plaintiff's  proposi- 
tion, and  wrote  as  follows  : 

"Ingraham,  J. — In  construing  an  agreement,  effect 
must  be  given  to  every  provision  in  the  agreement,  and  the 
object  is  to  discover,,  if  possible,  the  intention  of  the  par- 
ties. 

*'By  the  fifth  clause  of  the  agreement,  defendant 
agreed  to  pay  to  plaintiff's  assignor  $3  for  each  and 
every  full  door  or  opening  to  which  the  improvement 
may  be  appUed.  By  the  seventh  clause,  defendant  is  to 
make  a  return  on  the  first  days  of  May  and  November, 
and  to  pay  the  amount  due.  It  will  be  seen  that  the  pay- 
ments are  to  be  made  every  six  months.  The  return  is  to 
state  the  number  of  doors  and  openings  manufactured, 
and  then,  at  the  time  of  making  such  return,  the  defend- 
ant is  to  pay,  not  $3  for  each  door  made,  but  the  ^  royal- 
ties provided  to  be  paid  and  found  due  and  owing  him 
(plaintiff's  assignor).'  The  tenth  clause  provides  that— 
*It  is  further  agreed  that  no  payment  of  royalties 
shall  be  less  than  $100,  whether  doors  to  cover  that 
amount  have  been  manufactured  or  not.'  Effect  can  be 
given  to  this  tenth  clause  only  by  holding  that  it  was  the 
intention  of  the  parties  that  the  defendant  should  pay  to 
plaintiff's  assignor  $3  for  each  door  manufactured,  but 
whether  doors  were  manufactured  or  not,  to  pay  $100 
every  six  months. 

"Under  the  stipulations,  therefore,  plaintiff  is  entitled 
to  judgment  for  $500  and  costs,  and  judgment  is  ordered 
accordingly." 

From  the  judgment  entered  in  conformity  with  this 
opinion,  defendant  appeals. 
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A.  J.  Toddy  attorney,  and  of  counsel  for  appellant, 
argued  : — I.  No  such  intention  can  be  inferred  as  is  set 
forth  by  the  court  below,  in  its  opinion  ;  because,  until 
royalty  is  earned,  there  is  to  be  nothing  paid,  nor  any 
account  rendered  ;  and  when  a  payment  of  royalty  is  to 
be  made,  not  less  than  $100  is  to  be  paid  for  such  six 
months  then  elapsed.  The  court  must  therefore  find  that 
some  royalty  has  accrued  before  it  can  award  the  plaint- 
iff's $100  for  such  six  months.  Such,  and  such  only,  is 
consistent  with  the  plain  reading  of  said  clause,  and  with 
the  other  parts  of  the  agreement  caUing  for  an  account  to 
be  ren<Jered,  and  the  payment  of  royalty.  The  said  clause 
plainly  says,  *  ^  no  payment  of  royalties  shall  be  less  than 
$100,"  etc.  That  does  not  mean  that  a  bonus  shall  be 
paid  every  six  months  to  the  plaintiff,  that  is  $100 
"  whether  hatch  doors  have  been  manufactured  or  not ;" 
but,  on  the  contrary,  when  any  doors  are  to  be  accounted 
for,  at  least  $100  must  be  paid  therefor,  eveiy  six 
months,  if  but  two  or  three  hatch  doors,  for  instance, 
have  been  manufactured.  The  language  of  the  clause  in 
dispute  is  expressly  guarded.  It  says,  **  Whether  doors 
to  cover  that  amount  have  been  manufactured  or  not." 
This  is  significant,  and  expressive  of  another  construction 
of  the  whole  clause  than  the  one  given  by  the  learned 
judge  in  the  court  below.  Tho  conclusion  of  the  learned 
judge  impUes  that  an  account  must  be  rendered  every  six 
months,  assuming  that  the  defendant  corporation  is  not 
doing  any  business  at  all — ^that  is,  not  manufacturing. 
This  is  plainly  in  violation  of  the  proper  reading  of  the 
clause  of  the  agreement,  calling  for  an  account  to  be  ren- 
dei-ed  every  six  months.  Certainly  no  account  can  be 
rendered  if  no  hatch  doors  have  been  manufactured.  And 
if  no  account  is  to  be  rendered,  no  payment  of  royalty  is 
to  be  made.  And  if  no  payment  of  royalty  is  to  be  made, 
then  under  the  plain  reading  of  the  clause  in  dispute  the 
$100  is  not  to  be  paid.  This  is  clear  and  conclusive  logic, 
and  is  fully  consistent  with  the  rest  of  the  agreement, 
while  the  view  of  the  learned  judge  below  is  not. 


^ 
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William  H.  Clark,  attorney,  and  of  counsel  for  re- 
spondent, argued  : — I.  The  defendant,  when  the  contract 
was  made,  guaranteed  the  plaintiff's  assignor  that  for  the 
license  and  authority  which  he  had  given  the  defendant 
to  erect  doors  and  openings  imder  his  patent,  he  should 
have  83  for  every  door  erected,  and  at  least  $100  every 
six  months.  This  was  evidently  the  intention  of  the  par- 
ties at  the  time  the  contract  was  made,  as  appears  from 
the  tenth  paragraph  following  the  clause  agreeing  to  pay 
$100  every  six  months.  It  is  evident  that  the  officers  of 
the  defendant  company  recognized  the  fact  that  this  pay- 
ment of  $100  every  six  months,  whether  the  copipany 
was  manufacturing  doors  or  not,  might  at  some  time 
become  burdensome,  hence  the  insertion  of  the  clause 
that  the  license  might  be  surrendered,  and  this  liability 
terminated. 

II.  An  analysis  of  the  construction  which  the  defend- 
ant seeks  to  have  put  on  this  contract,  will  show  that  if 
the  defendant  manufactured  but  one  door  during  the  first 
month  of  one  of  the  periods  of  six  months,  it  would  be 
liable  for  $100,  and  then  it  might  go  on  and  manufacture 
thirty-three  additional  doors,  and  it  would  still  only  be 
liable  to  pay  Mr.  Hackett  S102  for  the  entire  thirty-four, 
or  $100  for  the  first  door,  and  about  six  cents  each  for  the 
remaining  thirty- three.  Such  a  construction  would  not 
be  consistent  with  common  sense,  and  it  cannot  be  the 
intention  of  the  parties,  for  it  would  be  a  nullification  of 
the  clause,  whereby  the  defendant  agreed  to  pay  $3 
for  each  and  every  door  erected.  The  words  *'  as  a  roy- 
alty," in  paragraph  fifth  of  the  agreement,  are  used  to 
show  the  object  of  the  payment  of  $3  on  each  door, 
and  as  the  word  royalty  is  commonly  used  and  under- 
stood, it  means  that  Mr.  Hackett  is  to  be  paid  $3  on 
each  door  erected,  as  a  compensation  for  the  license  and 
authority  which  he  had  conferred  on  the  defendant  to 
manufacture  those  doors,  and  if  this  last  expression  were 
used  instead  of  the  words  "  as  a  royalty,"  there  would  be 
no  substantial  difference  in  the  meaning  of  the  clause  in 
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dispute,  and  in  that  event  the  argument  now  attempted 
to  be  advanced  by  the  defendant,  .would  be  even  more 
clearly  without  foundation  than  it  is  at  present. 

Per  Curiam. — Judgment  afllrmed,  with  costs,  on  the 
opinion  of  the  court  belowi 


WILLIAM  SULZBACHER,  et  al.,  as  Receivers,  &c., 
Respondents,  v.  THE  NATIONAL  SHOE  & 
LEATHER  BANK,  Appellai^t. 

ALEXANDER  V.  DAVIDSON,  as  Sheriff,  &c., 
Respondent,  v.  THE  NATIONAL  SHOE  & 
LEATHER  BANK,  Appellant. 

Interpleader — relative  rights  of  sheriff  under  attachment,  and  receiver. 

A  motion  or  an  order  of  interpleader,  on  ground  of  danger  of  being  com- 
pelled to  pay  twice,  will  be  denied ,  where,  in  the  opinion  of  the  court, 
there  is  no  such  danger  as  forms  the  foundation  of  a  right  to  interplead. 

The  above  doctrine  applied  to  a  case  where  the  sheriff,  under  attachment, 
and  receivers  of  property  of  fraudulent  assignors  were  the  claimants. 

Tenable  v,  N.  Y.  Bowery  Fire  Ins.  Co.  (49  Super,  Ct.  481),  followed,  as  to 
right  of  attaching  creditor. 

Before  Freedman  and  Truax,  JJ. 

Decided  June  1,  1884. 

Appeal  from  an  order  made  at  special  term  denying  a 
motion  made  by  the  defendant  in  the  above  action  for  an 
interpleader. 

The  firm  of  Siedenbach,  Schwab  &  Co.,  and  the  individ- 
ual members  thereof,  made  a  general  assignment  for  the 
benefit  of  their  creditors,  to  William  Sulzbacher,  who 
having  realized  from  the  assigned  assets,  $50,000,  de- 
posited it  with  said  National  Shoe  and  Leather.  Bank,  the 
defendant,  to  his  credit,  and  payable  to  his  order,  as  such 
assignee.  Said  Sulzbacher  prior  to  March  17,  1884,  drew 
out  of  said  bank  all  of  said  money  except  $16,4:65.4:2.  On 
May  3,  1884:,  the  sheriff,  claiming  to  have  on  April,  3,  4, 
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5  and  8,  1884,  attached  said  $16,465.42,  under  attachment 
issued  against  the  property  of  said  assignors,  in  suits 
commenced  against  them  by  divers  of  their  creditors, 
commenced  the  second  above  entitled  action  against  the 
bank,  to  recover  the  amount  so  claimed  to  have  been 
attached,  with  interest.  On  March  14,  1884,  other  cred- 
itors commenced  an  action  against  the  assignors  and 
assignee,  to  set  aside  the  assignment  as  fraudulent  and 
void  as  against  creditors,  and  prayed  for  the  appointment 
of  a  receiver.  Such  j)roceedings  were  had  in  that  action 
that  on  November  25,  1884,  a  judgment  was  entered 
setting  the  assignment  aside,  and  declaring  it  to  be  void, 
and  appointing  said  William  Sulzbacher  and  John  F. 
Plummer  receivers  of  the  property  of  the  assignors,  and 
ordering  the  assignee  to  pay  and  deUver  all  the  money  and 
property  assigned  to  him  and  the  proceeds  thereof  to  the 
receivers.  Thereafter  said  William  Sulzbacher  as  such 
assignee  drew  his  check  on  the  bank  for  said  sirni  of 
§16,465.42  payable  to  the  order  of  the  receivers ;  the 
receivei*s  indorsed  it  and  presented  it  with  a  certified  copy 
of  the  judgment  of  November  25,  and  demanded  its  pay- 
ment, which  was  refused.  Thereupon  the  first  above 
entitled  action  was  brought  to  recover  said  sum  of 
816,465.42. 

The  bank  moved  that  the  plaintiffs  in  the  fii'st  above 
entitled  action  be  substituted  in  its  place  as  defendants  in 
the  second  above  entitled  action,  and  that  the  plaintiff  in 
the  second  above  entitled  action  be  substituted  in  its  place 
as  defendant  in  the  first  above  entitled  action,  and  it  be 
discharged  from  all  liabiUty  to  either  of  the  parties  upon 
its  paying  into  com-t  the  said  sum  of  $16,465,42.  The 
motion  was  denied,  and  the  bank  appealed  from  the  order 
entered  on  such  denial. 

Sedgwick,  Ch.  J.,  in  denying  the  motion  at  special 
term,  wrote  as  follows  : — "On  the  facts,  the  defendant  is 
not  in  that  danger  of  being  compelled  to  pay  twice,  whicli 
is  the  equitable  foundation  of  a  right  to  have  rival  claim- 
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ants  intervene.  The  nature  of  the  controversy  is  such 
that  ordinary  diUgence  will  enable  the  defendants  to  be 
informed  of  facts  which  will  make  it  clear  to  whom  that 
duty  Ues  (Thurber  v.  Blanck,  50  N.  Y.  80). 

"Motion  denied  with  $10  costs  to  each  defendant,  to 
abide  the  event  Of  the  respective  actions. " 

George  C.  Lay,  attorney,  and  of  counsel  for  appellant, 
as  bearing  on  the  point  of  sufficient  danger,  argued  : — I. 
The  bank  is  ignorant  of  the  rights  of  the  rival  claimants 
(Mohawk  &  Hudson  R.  R.  Co.  r.  Clute,  4  Paige,  384 ; 
Shaw  V,  Coster,  8  lb,  339  ;  Wilson  v.  Duncan,  11  Abb. 
Pr.  3). 

II.  The  court  below  evidently  regarded  the  question 
involved  in  the  sheriff's  action  as  so  free  from  doubt  as  to 
make  the  cause  of  action  frivolous  ;  but  we  beg  to  sug- 
gest that  the  uncertainty  of  htigation  is  a  factor  that  can- 
not be  overlooked.  What  will  be  the  result  of  the  sheriff's 
action  ?  He  may  amend  his  complaint  on  the  trial,  and 
follow  the  money  in  bank  on  som  e  other  theory  than  that 
alleged  in  his  complaint.  The  court  of  appeals  may,  five 
years  hence,  take  a  different  view  of  the  sheriff's  right  to 
enforce  attachments  or  to  maintain  creditors'  actions. 
Even  that  high  court  has  been  known  to  reverse  its  own 
decisions.  The  court  practically  says  tb  the  bank,  decide 
for  yourself 'the  merits  of  the  conflicting  claims,  and  if  you 
are  wrong  in  your  judgment  bear  the  loss  yourself — a  court 
of  equity  cannot  aid  you.  We  submit  with  confidence 
that  true  principles  of  equity,  applied  to  this  case,  will 
lead  to  the  reversal  of  the  order. 

III.  A  bank  may  interplead  rival  claimants  to  a  fund 
on  deposit,  especially  where  there  has  been  an  assignment 
by  the  depositor,  legal  or  equitable,  or  by  operation  of  law 
(German  Exchange  Bank  r.  Commissioners,  6  Abb.  N.  C. 
304  ;  City  Bank  v.  Skelton,  2  Blatchf.  14 ;  Manin  v. 
Elwood,  11  Paige,  365  ;  BeU  v.  Hunt,  3  Barb.  Ch.  301). 

IV.  There  is  a  reasonable  doubt  as  to  which  of  the 
claimants  the  money  is  due.     The  claim  of  the  sheriff  is 
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not  frivolous  on  its  face.  The  authorities  cited  to  support 
the  proposition  that  an  interpleader  will  not  be  granted 
where  it  clearly  appears  on  the  face  of  the  papers  that  the 
claim  of  the  third  party  is  frivolous  and  without  validity, 
are  mostlj^  cases  in  which  well  settled  principles  of  com- 
mon law  were  involved.  Of  this  character,  see  Trigg  v, 
Hiltz  (17  Abb,  Pr.  436);  Pustel  v,  FlanneDy  (60  How.  Pr, 
67).  These  cases,  and  similar  ones,  do  not  apply  where 
the  questions  are  novel,  involving  statutory  rights  and 
duties  of  public  officers,  where  the  law  is  in  a  transition 
state,  which  is  the  case  before  the  comt,  for  the  bank  is 
under  no  common  law  liabiUty  to  either  party.  There  is 
no  privity  of  contract.  The  receivers  seek  to  enforce  a 
liability  of  the  bank  to  the  assignee,  whose  right  to  the 
money  has  been  taken  away  by  a  decree  of  the  court  set- 
ting aside  the  assignment.  The  sheriff  seeks  to  enforce  a 
statutory  cause  of  action  which  has  been  the  subject  of 
many  conflicting  decisions  ( Wait  on  Fraudulent  Convey- 
ances, 122-125). 

Stem  &  Myers,  attorneys,  and  of  counsel  for  the 
receivers,  respondents,  as  bearing  on  the  question  of  suffi- 
ciency of  danger,  argued  : — I.  The  person  asking  the 
relief  must  be  in  such  doubt  as  to  the  facts  underlying  the 
rival  claims,  as  to  be  in  actual  peril  of  paying  twice. 
This  peril  must  not  result  from  any  act  or  omission  of  his 
(3  Ponieroy^s  Eq.  Juris.  346,  et  seq.;  Willard^s  Eq.  Juris. 
314 ;  Atkinson  v.  Manks,  1  Cow.  703  ;  2  Story's  Eq.  12, 
et  seq.). 

II.  There  is  no  doubt  as  to  which  claimant  is  entitled 
to  the  fund.  The  title  of  the  receivers  to  choses  in  action 
relates  back  to  the  date  of  the  original  assignment  for  the 
benefit  of  creditors  (Clark  v.  Brockway,  1  Abb.  Ct.  App. 
351).  The  attachments  upon  which  the  sheriff's  suit  is 
based,  were  issued  long  after  the  assignment.  The 
receivers'  title  is  therefore  paramount.  Interpleader  by 
motion  has  repeatedly  been  refused  in  cases  like  the  one 
at  bar  (Venable  v.  Bowery  Ins.  Co.,  49  Super.  Ct.  481 ; 
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Conner,  Sheriff  v.  Weber,  12  Hun,  580).  But  even  if  the 
law  were  less  certain,  the  hank  cannot  ask  an  interpleader 
unless  the  facts  underlying  the  rival  claims  are  doubtful. 
Questions  of  law  it  must  decide  for  itself.  Mere  ignorance 
of  the  facts  which  give  rise  to  the  stakeholder's  duty  will 
not  protect  him.  It  must  be  such  ignorance  or  doubt  as 
cannot  be  i-emoved  by  a  diligent  investigation  (WUson  v. 
Duncan,  11  Abb.  Pr.  3  ;  Shaw  v.  Coster,  8  Paige,  347  ; 
Marvin  v.  Elwood,  11  Paige  Ch.  3G3),  Is  the  bank  in  any 
peril  J  We  answer,  Xo.  The  law  is  settled  ;  the  facts  are 
clear.  Indeed,  the  bank  has  demurred  to  the  sheriff's 
complaint,  and  declares  his  claim  to  .be  unfounded. 
"  But,"  says  the  bank,  "  our  demurrer  may  be  ovemiled  ; 
or,  the  complaint  may  be  amended,  or  a  higher  court  may 
change  the  existing  law,  and  thus  imperil  us,"  Tliis  has 
been  answered  above.  The  bank  must  determine  the 
existing  law  for  itself,  and  unless  it  can  show  that  the 
facts  are  doubtful,  it  cannot  obtain  an  interpleader. 

III.  No  case  cited  by  the  bank  is  in  conflict  with  the 
position  taken  by  us.  The  case  of  the  German  Exch. 
Bank  v.  Commissioners,  &c.  (6  Abb.  N.  C.  31)4),  arose 
upon  rival  claims  made  by  certain  excise  commissioners 
and  their  pi-edecessors,  who  had  been  i^moved.  The 
depositor  claimed  the  money,  and  his  successor  claimed 
it.  The  facts  and  the  points  decided  do  not  touch  the  cnse 
at  bar.  If  the  receivers  and  the  late  assignee  (who  was 
the  depositor),  were  the  rival  claimants  here,  the  caise 
might  apply.  The  case  of  Wilson  v.  Duncan  (8  Ahb.  Pr. 
3j4),  which  the  learned  counsel  treats  as  his  leading  case, 
was  a  special  terra  decision,  and  was  reversed  by  the  gen- 
eral term  of  this  court.  (Wilson  v.  Duncan,  11  .466.  3). 
Marvin  v.  Ellwood  (H  Paige,  365),  is  not  at  all  in  point  as 
to  its  facts.  The  question  there  decided  turned  on  the 
relation  of  attorney  and  client. 

W.  Bourke  Cochran,  attorney,  and  of  counsel  for 
respondent  Davidson. 
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Per  Ouriah. — The  order  appealed  from  is  aflfirmed 
with  costs,  for  the  reasons  assigned  by  the  special  term, 
and  on  the  authority  of  Venable  v.  N.  Y.  Bowery  Fire 
Ins.  Co.  (49  Super.  Ct.  481). 


WILLIAM  P.  ABENDROTH  v.  THE  MANHATTAN  RY. 
CO.  AKD  THE  NEW  YORK  R.  R.  CO. 

Public  highway 8y  esiablUhed  and  ttsed  prior  to  the  conquest  of  New  Nether- 
lands—Ahitting  owners  have  no  interest  or  easement  therein  hy  reason 
ofthemerefaotofab^itment, — Pearl  street^  history  o/—ie  &uch  a  public 
highway — rights  of  abutting  owners  therein. 

The  fee  of  puhlic  highways  established  and  opened  prior  to  the  conquest  of 
the  New  Netherlands,  on  such  conquest  passed  to  and  vested  absolutely 
in  the  British  crown.  By  operation  of  the  Dongnn  charter  and  the  act 
of  the  legislature  of  March  7,  1703,  the  fee  of  those  of  such  highways  as 
were  within  the  limits  of  the  city  of  New  York,  passed  to  and  vested  in 
the  city  of  New  York.  The  city  under  the  Dongan  charter  is  vested  with 
power  to  adopt  a  public  road  in  use  within  its  limits  at  the  time  of  such 
conquest,  and  to  maintain  it  as  a  public  street,  thereby  dedicating  it  as  a 
public  street  Such  dedication,  however,  does  not  oi)erate  as  a  transfer 
of  the  property  in  the  soil,  and  an  abutting  owner  does  not  thereby 
acquire  any  easement  in  the  street  itself  as  distinct  from  the  public  at 
large,  or  any  property  therein,  nor  can  he  acquire  any  title  therein  by 
prescription.  So  far  as  public  rights  or  interests  are  concerned,  the 
legislature  has  supreme  control  over  them  and  may  regulate  the  public 
use,  changing  one  kind  into  another. 

Upon  these  principles,  held,  as  to  an  owner  of  property  on  Pearl  street  (it 
being  found  as  matter  of  fact  that  Pearl  street  existed  as  a  public  street 
prior  to  the  conquest  of  the  New  Netherlands,  and  it  not  ap])earing  th;it 
said  owner  had  acquired  any  interest  in  the  street  since  that  time),  that 
he  had  no  property  or  easement  in  the  street,  and  therefore  was  not 
entitled  to  an  injunction  against  defendants,  restraining  them  from 
maintaining,  continuing  or  operating  the  structures  of  an  elevated  rail- 
road in  that  street  (which  they  were  authorized  to  do  by  the  legislature 
and  the  city),  on  the  ground  of  the  taking  by  them  of  this  property 
without  his  consent  or  compensating  him  therefor. 

Before  Ingraham,  J.,  at  Special  Term. 

Decided  June  4,  1885. 
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Action  to  restrain  the  defendants,  The  Manhattan 
Railway  Co.  and  the  New  York  Itailroad  Co.  fmm  ob- 
stmcting  or  incumbering  Pearl  street,  or  for  maintaining, 
continuing  or  operating  the  structure  of  the  elevated  rail- 
road iu  Pearl  street,  in  the  city  of  New  York. 

The  facts  appear  in  the  opinion. 

E.  B.  Cowles,  for  plaintiff. 

E.  C.  James,  and  DavieSy  Cole  &  BapallOy  for  de- 
fendants. 

Ingrahah,  J.— That  the  structure  of  the  elevated  rail- 
road in  Pearl  sti'eet,  materially  interferes  with  the  light 
of  the  plaintiff 'h  premises,  and  that  the  maintenance  of 
the  stnictm-e  and  operation  of  the  road  is  a  serious  injury 
to  plaintiff^B  property,  is  established  by  the  evideiYce. 

That  the  defendant,  the  New  York  Elevated  Railroad 
Co.,  was  authorized  by  the  legislature  and  by  the  city  of 
New  York  to  construct  and  operate  an  elevated  road 
through  Pearl  street,  was  not  disputed  on  the  trial  of  this 
case,  and  plaintiff  cannot  maintain  this  action  unless  it 
appears  that  by  the  construction  or  maintenance  of  the 
railroad,  some  property  of  the  plaintiff  has  been  taken  by 
t,he  defendants  without  his  consent,  or  without  compen- 
sating him  therefor. 

It  appears  that  long  prior  to  the  year  16C4,  a  ferry  was 
establi^ed  from  the  present  Peck  Slip,  on  Manhattan 
Island,  to  a  point  on  Long  Island  ;  and  that  a  road  was 
in  use  from  the  New  York  landing,  along  the  East  river 
shot's  on  the  present  line  of  Pearl  street  to  Hanover 
square  (See  Valentine's  History  of  New  York,  31,  72). 
In  the  grant  made  by  Cornelius  Van  Timhoven  to  Stoffel 
Edwarstsen  of  a  parcel  of  land  south  of  the  present  Fulton 
Slip,  dated  July  8,  1656,  the  road  on  the  river  is  mentioned, 
the  property  being  bounded  ' '  on  the  south  side  by  the 
road  on  the  river."  See  also  map  called  the  Duke's  Plan, 
dated  in  1664,  and  which  purports  to  be  a  plan  of  the 
town  as  it  was  in  1661,  and  by  that  plan  a  road  is  laid  out 
on  the  river.    See  also  the  grant  from  Governor  Nichols, 
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made  on  April  4,  1661,  to  Nicholas  Davies,  which  granted 
liberty  to  erect  and  build  a  convenient  wharf  at  the  water 
side  in  the  Smith  Valley,  and  wliich  contained  this  pro- 
vision :  *  ^  Always  provided  the  erecting  the  said  wharf 
shall  in  no  way  stop  up  or  be  prejudicial  to  the  highway, 
which  is  to  remain  a  good  breadth,  and  convenient  for 
carts  and  passengers."  The  Smith  Valley  appears  to  have 
extended  from  the  foot  of  WiUiam  street  (Old  SUp)  to 
about  Beekman  street  (See  Hoffmanns  Treatise  of  the 
Estate  and  Rights  of  the  Corporation  of  the  City  of 
New  York  05  Proprietors,  vol.  1,  231).  By  an  ordinance 
of  1694,  this  street,  or  road,  running  from  Burgher's  Path 
to  the  further  end  of  the  Smith  Valley  was  to  be  called 
Queen  street,  and  from  that  time  down,  it  appears  on  all 
of  the  old  maps  of  the  city  as  Queen  street  (See  map  in 
evidence  dated  1738).  On  the  plan  of  New  York  dated 
1695,  and  pubUshed  in  a  manual  of  the  city  of  New  York 
for  the  year  1851,  on  page  136,  Queen  street  is  laid  out  as 
running  north  from  the  water  gate  at  the  foot  of  the 
present  Wall  street  to  a  point  above  plaintiff's  property. 
By  an  act  of  the  colonial  assembly  of  Now  York,  passed 
on  June  19,  1703,  commissioners  were  appointed  to  lay 
out  a  road  or  highway  from  New  York,  through  West- 
chester coimty  to  Connecticut,  and  their  survey  was  made 
and  filed  on  June  16,  1707.  They  reported  that  among 
other  roads,  they  had  estabhshed  a  road  ^'  from  the  gate 
at  the  end  of  Queen  street  by  a  small  turning  northerly 
until  it  meets  with  the  other  road  at  fresh  water."  This 
gate  at  the  end  of  Queen  street,  mentioned  in  the  report, 
appears  to  have  been  about  one  hundred  and  fifty  feet 
easterly  from  the  corner  of  Beekman  and  Pearl  streets. 

It  appears,  therefore,  that  Queen  street  was  open  and 
in  use  as  a  road  to  that  point  (See  Hoffmanns  Treatise,  240. 
254  ;  see  also  diagram  No.  13,  Hoffman's  Treatise.  214). 

I  think,  therefore,  that  it  is  established  by  the  evidence 
that  Pearl  street  in  front  of  plaintiff's  premises  was  in  use 
as  a  pubUc  road  or  street  prior  to  the  conquest  of  the  New 
Netherlands  by  the  EngUsh,  and  that  whatever  right  the 


ABENDROTH  c.  MANHATTAN  RT.  CO.  2" 

Opinon  ot  Ihoraham,  J. 

Dutch  government  had  in  and  to  such  street,  jiassed  to 
the  conquerors  and  vested  absolutely  in  the  British  crown. 
In  the  case  of  Dunham  v.  Williams  {37  N.  V.  251),  the 
court  of  appeals  held  that  the  title  to  the  road-bed  of  a 
highway  laid  out  prior  to  the  conquest  by  the  English  was 
in  the  government  ;  that  the  government  was  the  absolute 
owner  of  the  fee  ;  that  no  one  had  a  present  or  reversion- 
ary title  in  the  soil  of  the  public  highway  on  the  ground 
that  he  was  the  owner  of  the  lands  through  which  it  was 
laid.  See  also  Hoffman's  Treatise  (Vol.  1,  2d  cd.  p.  305), 
where  it  is  said,  "It  is  the  undoubted  iiile  of  that  law 
that  highways  belong  to  the  sovereign  power,  au  part  of 
the  royalties  or  pubhc  rights  ;  they  belong  to  it  absolutely. 
Thei-e  is  no  light  in  the  adjacent  owners  to  the  soil  of  the 
street,  either  during  the  use  or  upon  a  discontinuance  ;" 
and  (on  page  312),  where  the  learned  author  says,  "I 
think  it  may  beconsidei-ed  as  a  very  clear  proposition  that 
the  title  in  the  fee  of  the  soil  of  all  streets  oiien  prior  to 
1064,  passes  from  the  Dutch  to  the  English  sovereign,  and 
under  the  patent  to  the  Duke  of  York,  passed  as  a  loyalty, 
and  from  him  to  the  crown  and  to  the  state,  unless  the 
right  went  to  the  cori>oration  under  the  Dongan  charier." 

The  supreme  court  of  Louisiana  has  held  that  where 
]mblic  places  have  lieen  created  by  the  sovereign  power, 
this  power  may  authorize  the  municipal  corporation  inter- 
ested in  such  places,  to  alien  or  change  their  use  or  desig- 
nation whenever  the  public  interest  require  it,  and  that 
the  rights  of  the  owners  of  property  in  the  vicinity  are 
subordiaate  to  the  paramount  right  of  the  legislature 
(Mayor,  &c.  v.  Hopkins,  13  La.  32C  ;  Same  v.  Leverich,  13 
Jb,  332). 

The  absolute  fee,  therefore,  of  Pearl  street,  vested  in 
the  crown ;  and  on  April  22,  IdSfi,  by  the  Dongan  char- 
ter, "  all  and  every  the  streets,  lanes,  highways  and  alleys 
within  the  said  city  of  New  York,  or  Manhattan  Island 
aforesaid,"  were  granted  to  the  mayor,  aldermen  and  com- 
inooalty  of  the  city  of  New  York,  for  the  public  use  and 
service  of  said  mayor,  aldermen  and  commonalty  of  the 
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city  of  New  York,  and  the  inhabitants  of  Manhattan 
Island  aforesaid,  and  the  travelers  there,  ''to  hold  to  their 
several  and  respective  heirs  and  assigns  forever." 

It  is  not  material  in  determining  this  controversy 
whether  the  fee  of  the  street  passed  to  the  city  of  New 
York  by  this  charter,  for  by  the  act  of  March  7,  1T93,  all 
the  estate,  right  and  title  and  interest  of  the  people  in  the 
streets  or  highways  in  the  city  of  New  York  were  vested 
in  the  city  for  the  use  of  streets  and  highways,  and  by 
that  act  whatever  right  or  property  in  the  street  that  did 
not  pass  by  the  charter  vested  in  the  city  of  New  York. 

It  is,  however,  clear  that  the  owners  of  property  abut- 
ting on  this  street,  at  the  time  of  the  conquest  of  the  city 
by  the  English,  as  distinct  from  the  other  inhabitants  of 
city,  had  no  right  or  property  in  Pearl  sti'eet,  and  unless 
it  appears  that  they  have  acquired  some  interest  in  the 
street  since  that  time,  no  property  of  the  plaintiflf's  has 
been  taken  by  the  defendants. 

By  the  Dongan  charter,  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  were  given  power  and 
authority  to  establish  and  appoint,  order  and  dii'ect  the 
establishing,  making,  laying  out,  ordering,  amending  and 
repairing  of  all  streets,  lanes,  alleys,  highways,  &c.,  in 
and  throughout  the  said  city  of  New  York  and  Manhat- 
tan Island  aforesaid,  and  by  the  Montgomery  charter, 
dated  January  15,  1730,  this  grant  was  ratified  and  con- 
firmed, and  it  was  pi'ovided  that  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  and  their  successors 
forever,  should  have  full  power,  hcense  and  authority  to 
lay  out  streets,  lanes,  aUeys  and  highways,  and  to  alier, 
amend  and  repair  all  such  streets,  lanes,  &c.,  theretofore 
made  or  laid  out,  in  such  manner  as  the  common  council 
for  the  time  being,  or  a  major  part  of  them,  should  think 
or  judge  to  be  necessary  and  convenient  for  all  the  inhab- 
itants and  travelers  there.  Under  the  authority  thus 
given,  the  city  of  New  York  had  power  to  adopt  a  public 
road  then  in  use,  and  to  maintain  it  as  a  public  street  (See 
opinion  of  Tracy,  J.,  in  Story  v,  N.  Y.  Elevated  E.  R. 
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Co.,  90  i\r.  I'  122).  It  appears,  therefore,  that  under  this 
power  and  authority  given  by  the  charters,  this  public 
road  was  adopted,  and  maintained  by  the  city  of  New 
York  as  Queen  street,  and  was  thereby  dedicated  as  a 
public  street.  Subject,  however,  to  this  dedication  to  the 
public,  the  city  remained  the  absolute  owner  of  the  street, 
and,  subject  to  the  control  of  the  legislature,  could  make 
any  use  of  the  street  not  inconsistent  with  the  right 
acquired  by  the  public  by  the  dedication. 

In  the  case  of  Sir  John  Ladd  v.  Shephard  (2  Strange, 
1004),  one  of  the  first  cases  in  which  the  effect  of  the  dedi- 
cation of  a  road  or  highway  to  the  pubhc  was  considered, 
it  wtis  held  that  the  dedication  of  a  highway  to  the  pub- 
lic was  a  right  of  passage  and  not  a  transfer  of  the  property 
in  the  soil,  and  this  principle  has  been  almost  universally 
followed  and  is  now  the  settled  law  of  this  state  (See 
PearsaU  v.  Post,  20  Wend,  111 ;  Bloomfield,  &c.  Co.  r. 
Calkins,  63  N.  Y.  386). 

The  owners  of  the  property  abutting  on  the  street  liad, 
in  common  with  the  other  inhabitants  of  the  city,  the 
right  to  have  this  street  kept  open  as  a  public  street,  but 
this  dedication  did  not  give  to  an  abutting  owner  any 
property  in  the  street.  By  such  dedication,  an  abutting 
owner,  as  distinct  from  the  pubhc,  acquired  no  easement 
in  the  street  itself.  The  dedication  was  not  to  him  but  to 
the  public.  No  grant  was  made  to  him.  There  was  no 
covenant  of  the  city,  either  express  or  implied  to  the  abut- 
ting owner  as  an  individual,  that  the  street  should  Ikj  kept 
opten  as  a  public  street,  or  that  he  should  have  or  enjoy 
any  peculiar  right  or  easement  in  the  street  itself.  What- 
ever right  ho  took  under  the  dedication,  he  took  as  one  of 
the  public,  and  not  as  an  individual.  The  plaintiff,  there- 
fore, as  an  abutting  owner,  coxild  have  no  property  in  the 
street  by  reason  of  its  dedication  by  the  city  of  New  York 
(Brooklyn  Park  Commrs.  v.  Armstrong,  45  N.  Y.  2154). 

There  is  no  evidence  in  this  ease  to  show  when  a  house 
was  first  erected  on  the  premises  in  question.  It  does 
appear  that  a  house  had  been  on  the  premises  upwards  of 
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forty  years.  Plaintifif  or  his  grantors  could  not,  however, 
acquire  any  right  to  the  street  by  prescription.  It  is  well 
settled  that  no  one  can  acquire  a  title  by  prescription  in  a 
pubUc  street  or  highway ;  an  individual  using  it  would 
raise  no  particular  grant  in  his  favor  (Burbank  v.  Fay,  65 
N.  Y.  57  ;  Wheeler  v.  Clark,  58  lb.  267). 

Th6  case  of  Story  v.  New  York  Elevated  R.  R.  Co.  (90 
N.  Y.  122),  does  not  sustain  plaintiff's  right  to  an  ease 
ment  in  Pearl  street.     In  that  case  the  court  held  that  the 
grant  by  the  city  of  the  land  bounded  by  the  street,  gave 
to  an  abutting  owner  the  easement  as  appiu'tenant  to  the 
piece  of   land  granted,   and    the  decision  of   the  case 
depended  on  the  extent  of  the  easement  granted.     The 
grant  of  the  city  was  held  to  have  created  the  easement. 
Danforth,  J.,  says,  at  page  14i  :  "  It  is  not  necessary  to 
consider  the  effect  of   the  circumstances  I  have  now- 
adverted  to,  upon  the  rights  of  the  public  in  the  street  in 
question.      It  is  conceded  to  be  a  pubHc  street.     But 
besides  the  right  of  passage,  which  the  grantee  as  one  of 
the  pubUc  acquired,  he  gained  certain  other  rights  as  pur- 
chaser of  the  lot,  and  became  entitled  to  all  the  advan- 
tages which  attached  to  it.     The  official  sm-vey,  its  filing 
in  a  pubhc  office,  the  conveyance  by  deed  referring  to 
that  survey,  and  containing  a  covenant  for  the  construc- 
tion of  the  street,  and  its  maintenance,  makes  as  to  him 
ai]d  the  lot  purchased,  a  dedication  of  it  to  that  use  for 
which  it  was  constructed.     There  was  thus  secured  to  the 
plaintiff  the  right  and  privilege  of  having  the  street  for- 
ever open  as  such."    See  also  opinion  of  Tracy,  J.,  on 
page  166  :  ''  The  city  of  New  York,  having  power  to  lay 
out  and  open  streets,  and  to  acquire  lands  for  such  pur- 
poses, had  power  to  dedicate  its  own  lands  to  such  uses, 
and  to  bind  itself  by  a  covenant  with  its  grantees  of  abut- 
ting lands,  that  a  particular  street  should  forever  be  kept 
as  a  public  street.     What  interest,  then,  if  any,  did  the 
grantee  acquire  in  the  bed  of  the  street  by  such  grant  and 
covenant  ?"    And  on  page  178,  in  stating  the  conclusions 
to  wliich  the  court  had  arrived,  he  says  :  '*  First.  That  the 
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plaintiff,  by  force  of  the  grant  of  the  city  made  to  his 
grantors,  had  the  right  or  privilege  in  Front  eti-eet  which 
entitled  him  to  have  the  same  kept  open  and  continued 
as  a  pubhc  street  for  the  benefit  of  his  abutting  prop- 
erty." 

That  case  therefore  does  not  hold  that  an  easement 
exists  in  favor  of  an  abutting  owner  where  there  was  no 
grant,  either  express  or  implied,  to  the  owner  of  the  adja- 
cent property  by  the  city,  or  the  owner  of  the  fee  of  the 
street. 

In  Mahady  v.  Bushwick  Railroad  Co.  (91  N.  I'. 
148),  it  does  not  appear  how  the  city  acquired  the  fee  of 
the  street  in  question,  and  as  what  was  there  said  was  on 
the  authority  of  the  Stoi^  case  (supra),  it  must  be  pre- 
sumed that  the  property  of  the  plaintiff  in  that  street 
was  created  in  the  same  way  as  the  plaintiff's  property  in 
the  street  in  the  Story  case. 

In  no  case  that  has  been  cited,  or  that  I  have  been  able 
to  discover,  has  it  been  held  that  the  mere  fact  that  a 
piece  of  property  abutted  on  a  street  or  highway,  gave 
the  owner  of  the  property  as  an  individual,  as  dis- 
tinct from  the  public,  any  property  in  the  street  or  high- 
way, and  every  case  in  this  state  in  which  a  use  of  a  high- 
way or  street  authorized  by  the  legislature  has  been 
enjoined,  is  either  where  the  plaintiff  owned  the  fee  of 
the  street,  as  in  Williams  v.  N.  Y.  Central  R.  R.  Co.  (IG 
.V.  V.  97),  and  Wager  v.  Troy  Union  R.  R.  Co.  (i>5  X.  T. 
526),  where  the  abutting  owner  was  the  owner  of  the 
easement  in  the  street  acquired  by  grant,  either  express 
or  implied,  as  the  Story  case  (supra),  or  the  fee  of  the 
street  had  been  acquired  by  the  city  under  the  provisions 
of  the  act  of  1S13,  which  provided  that  the  fee  should 
vest  in  the  city,  in  trust  that  the  same  be  appropriated 
and  kept  open  as  and  for  a  pubhc  street  foi-ever,  as  in 
Peyser  v.  N.'  Y.  Elevated  R.  R.  Co.  (12  Abb.  N.  C.  21C>). 

In  the  case  of  Irving  Bank  v.  Manhattan  Elevated  R. 
R.  Co.,  the  owner  of  both  the  fee  of  the  street  and  the  lot, 
conveyed  the  lot  bounding  it  on  the  street,  and  that  was 
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held  to  give  the  grantee  the  same  easement  in  the  street 
that  the  grant  by  the  city  gave  to  the  plaintiff  in  the 
Story  case. 

The  grant  by  the  Dongan  charter  to  the  corporation 
of  the  city  of  New  York,  '*0f  the  streets,  highways, 
lanes  and  alleys  within  the  city  of  New  York  and  Man- 
hattan Island  aforesaid,  for  the  pubUc  use  and  service  of 
the  said  mayor,  aldermen  and  commonalty  of  the  said 
city,  and  of  the  inliabitants  of  Manhattan  Island  and  the 
travelers  there,"  did  not  give  the  plaintiff  or  his  grantors, 
as  distinct  from  the  other  inhabitants  of  the  said  city,  any 
interest  or  property  in  the  streets  included  with  the  grant. 
Whatever  right  was  reserved  by  the  grant  was  vested  in 
the  British  crown,  and  passed  to  the  people  of  the  state. 

It  is  well  settled  in  this  state  by  a  long  line  of  decis- 
ions, that  so  far  as  pubhc  rights  or  interests  in  the  street 
or  highway  are  concerned,  the  legislature  has  supreme 
control  over  them,  that  where  no  private  property  is 
taken,  the  legislature  may  regulate  such  public  use  ;  may 
change  one  kind  of  public  use  into  another,  and  as  to  the 
interest  or  property  vested  in  the  public,  may  control  or 
dispose  of  it  in  any  way  (People  v,  Kerr,  27  N.  Y.  18S ; 
Kellinger  v.  Forty-second  street  R.  R.  Co.,  50  lb.  206 ; 
Wagner  v.  Troy  Union  R.  R.  Co.,  25  lb.  526).  See  also 
the  matter  of  the  New  York  Elevated  Railroad,  general 
term,  supreme  court,  March,  18S5,  and  cases  there  cited. 

In  the  case  of  the  Brooklyn  Park  Commissioners  i\ 
Armstrong  (^1:5  N,  Y.  234),  the  court  of  appeals  held  that 
the  legislature  had  power  to  authorize  a  municipal  corpor- 
ation to  sell  property  acquired  by  it  under  the  right  of 
eminent  domain,  for  the  pm'pose  of  a  park.  That  the 
fact  that  the  city  had  made  and  filed  a  map  on  which  the 
proi>erty  was  laid  out  as  a  park,  and  that  adjoining  prop- 
erty had  been  bought  and  sold  and  paid  greater  taxes  and 
assessments  to  the  city,  and  upon  the  assumption  that  the 
property  in  question  should  remain  a  park,  did  not  create 
an  implied  contract  between  the  city  and  the  owners  of 
the  property.     And  that  in  the  absence  of  any  direct  or 
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particulai'  relation  between  the  city  and  the  owner  of  the 
i-eal  estate,  the  legislature  could  direct  that  the  property 
should  be  diverted  from  that  purpose  and  sold,  or  other- 
wise disposed  of. 

Having  carefully  considered  the  questions  involved  in 
this  case,  I  am  of  the  opinion  that  on  the  evidence  as  it 
stands,  plaintiff  has  no  interest  or  property  in  Pearl  street 
in  front  of  bis  premises  that  has  been  appropriated  or 
used  by  the  defendants,  and  that  the  defendants  are 
entitled  to  judgment. 

That  the  erection  and  maintenance  of  the  raih-oad  in 
Pearl  street  has  caused  serious  injury  to  plaintiff's  prop- 
erty is  established,  but  entertaining  the  opinion  before 
expressed,  the  court  can  give  bim  no  rehef  without  over- 
turning principles  that  have  been  long  settled  in  this 
state. 

Juf^ment  is  therefore  ordered  for  defendant,  with 
costs.     Findings  to  be  settled  on  two  days'  notice. 


WILLIAM  MOORES,  Respondent,  v.  CHARLES  LEH- 
MAN, Impleaded,  &c.,  Appellant. 

I^tment. — Pleading. — RequUiteii  of  complaint. 

Where  a  compUint  in  an  action  of  ejectment  docs  not  set  forth  that  defend- 
ant unlan'fully  withholds,  or  that  he  entered  without  tlie  consent  of  the 
plaintiff,  or  in  anywise  wrongfully,  or  that  plaintiff  is  entitled  to  the 
immediate  possession  of  the  premises,  and  does  not  contain  any  equiva- 
lent allegation,  it  'will  be  held  bad  on  demurrer. 

It  will  not  be  presumed  that  defendant,  in  such  case,  is  a  wrongdoer. 
The  presumption  is  that  one  in  possession  is  lawfully  in  possession. 

Except  in  matters  of  form,  it  is  still  the  rule  to  construe  pleadings  most 
strongly  against  the  pleader. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Dfcided  June  5,  1885. 
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Appeal  by  defendant  from  judgment  entered  against 
him  upon  a  demmrer  and  from  the  order  overriding  the 
demun'er. 

The  facts  appear  in  the  opinion. 

John  Townshendy  for  appellant : — ^I.   The  form   pre- 
scribed by  the  revised  statutes,  when  in  force,  indicates 
very  clearly  what  are  the  facts  which  still  constitute  a  cause 
of  action.     (1)  Plaintiff  in  possession.    (2)  While  plaintiff 
in  possession  defendant  entered.    (3)   And   unlawfully 
withholds  possession.     The  last  requirement  is  not  met 
by  the  complaint.     The  presuniption  is  that  one  in  pos- 
session is  lawfully  in  possession  (Hill  v.  Draper,  10  Barb, 
451;  Maltonerv.  Dominick,  4  lb.  466).     The  com-t  will 
not  presume  in  favor  of  a  plaintiff  anything  he  has  not 
alleged  (Cruger  v.  Hudson R.  R.  Co.,  12  K  Y.  190 ;  ilaJone 
V.  Sherman,  94  Super.  CL  530  ;  Parkhm^t  v.  Wolf,   47 
lb.  320  ;  People  v.  Fadner,  10  Abb.  N.  C.  462).    A  plead- 
ing cannot  be  sustained  upon  implications  unless   th^y 
necessarily  follow  from  what  has  been  alleged  (Magauran 
V.  Tiffany,  62  How.  Pr.  251).     Except  in  matters  of  form 
**  it  is  still  the  rule  to  construe  doubtful  pleadings  most 
strongly  against  the  pleader"  .  .  .  "when  a  pleading  ^ 
susceptible  of  two  meanings  that  shall  be  taken  which  ^ 
*  most  unfavorable  to  the  pleader  "  (Clark  v.  Dillon,  31  ^^^• 
L.  J.  155,  Nov.,  1884).     Courts  ought  not  to  enconx-ag® 
loose  or  ambiguous  pleading  (Cook  v.  Warren,  88  iNT-    -^- 

n.  To  recover  real  estate,  it  is  necessary  for  the  ploi^'' 
iff  to  prove  that  he  is  the  owner  of  the  property,  and  th^^ 
the  defendant  withholds  from  him  the  possession  tvzf^^ 
right  (Sanders  v.  Levy,  16  How.  Pr.  312).    The  posse^^i^^ 
must  be  unlawfully  withheld  from  plaintiff,  and  that  f  ^^. 
must  affirmatively  appear  upon  the  face  of  the  compl^*^, 
(Taylor  v.  Crane,  15  How.  Pr.  359  ;  MoaJc's  Sand^^^^ 
Pldgs.  326  ;   Sedgtvick  &  Wait,  Trial  to  Land,   §   ^^^^' 
5  Waifs  Practice^  839  ;  People  v.  Mayor,  &c.,  28   ^^^^' 
248). 
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Robert  L.  Wensley,  for  respondent : — I.  It  is  contended 
by  defendaJit's  couosel,  that  from  all  that  appeai-s  in  the 
complaint,  the  defendant,  Lehman,  may  be  lawfully  in 
poBseesion.  If  the  tenancy  of  either  of  the  defendants 
was  lawful,  as  against  the  plaintiff,  then  the  possession 
of  the  defendant  would  be  the  possession  of  the  plaintiff, 
and  in  a  legal  sense  he  could  not  be  said  to  withhold  the 
possession  from  plaintiff. 

n.  The  mere  use  of  the  word  "  unlawfully  "  in  the 
complaint  for  which  defendant  contends,  would  be  simply 
the  statement  of  plaintiff's  conclusion  as  to  the  character 
of  the  occupancy,  and  would  not  be  the  statement  of  a 
fact,  and  could  thei-efore  have  no  influence  for  or  against 
the  sufficiency  of  the  complaint,  and  as  a  matter  of  good 
pleading,  ought  not  to  be  inserted  (Russell  v.  Clapp,  T 
Barb.  483  ;  Ensign  v.  Sherman,  14  How.  442),  and  if  in- 
serted the  demurrer  would  not  admit  its  truth  (Bannier  v. 
Kinnier,  45  N.  Y.  539). 

III.  The  statement  of  the  single  fact  that  plaintiff  is 
the  owner  in  fee  simple  absolute  of  the  premises  is  suffi- 
cient to  show  that  he  is  entitled  to  the  possession  of  the 
land  until  the  defendant  shows  a  right  of  possession  in 
himself.  Plaintiff  in  his  complaint  is  not  required  to 
anticipate  every  defense  to  his  action,  nor  to  negative 
every  state  of  facts  imder  which  defendants  might  be  ' 
entitled  to  the  possession  of  the  pi'emises  against  the  owner 
of  the  fee  (Metropolitan  Life  Ins,  Co.  v.  Meeker,  85  N.  Y. 
614;  Cohen  v.  Continental  Life  Ins.  Co.,  G9  Jb.  304). 
Nor  to  state  conclusions  which  are  to  be  implied  from  the 
facts  stated  (Case  v.  Carroll,  35  N.  Y.  391).  But  only  to 
state  facts  which,  if  proved,  will  entitle  him  to  judgment 
fRusseU  V,  Clapp,  7  Barb.  483). 

By  the  Court. — Freedman,  J. — This  action  is  one  in 
ejectment.  The  complaint  alleges  that  the  plaintiff  is 
seized  in  fee  simple  absolute  of  certain  premises  particu- 
larly described  therein,  and  which  are  located  in  the  city 
of  New  York  ;  that  the  defendant,  Lehnl^ln,  was  and  is 
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the  occupant  of  the  said  premises,  and  that  he  so  occupies 
the  same  under  a  lease  of  tenancy  from,  or  by  agreement 
with,  and  consent  of  defendant,  Townshend  ;  and  that  the 
defendant,  Townshend,  is  in  possession  of  the  premises, 
and  withholds  possession  thereof  from  the  plaintiff, 
although  plaintiff  has  demanded  from  said  defendant  the 
delivery  to  him  of  such  possession  of  said  premises ;  to 
plaintiff's  damage,  as  is  alleged,  in  the  sum  of  $1,000. 
The  judgment  demanded  is  the  immediate  possession  of 
the  premises,  and  $1,000  damages,  for  the  withholding  of 
such  possession. 

The  defendant  Lehman  demurred  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  him. 

The  complaint  in  an  action  of  ejectment  is  now  gov- 
erned by  the  rules  which  apply  to  complaints  in  all  other 
actions,  and,  amongst  other  things,  such  a  complaint  must 
state  facts  sufficient  to  constitute  a  cause  of  action. 

In  the  case  at  bar,  the  complaint  does  not  allege  either 
that  the  defendants  unlawfiilly  withhold,  or  that  the 
defendants  entered  without  the  consent  of  the  plaintiff,  or 
in  any  wise  wrongfully,  nor  that  plaintiff  is  entitled  to 
the  immediate  possession  of  the  premises.  Without  some 
one  of  these  allegations,  or  some  equivalent  allegation,  it 
will  not  be  presumed  that  the  defendants  are  wrongdoers. 
The  presumption  is  that  one  in  possession  is  lawfully  in 
possession  (Hill  v.  Draper,  10  Barb.  454). 

Except  in  matters  of  form,  it  is  still  the  rule  to  con- 
strue doubtful  pleadings  most  strongly  against  the  pleader, 
and  when  a  pleading  is  susceptible  of  two  meanings,  that 
is  taken  which  is  most  imfavorable  to  the  pleader  (Clark 
V.  DiUon,  97  N.  Y.  370). 

For  all  that  appears,  the  defendant  Townshend  may  be 
in  possession  under  a  lease  from  the  plaintiff  which  has 
not  yet  expired,  and  hence  the  impUcation  does  not  follow 
from  what  has  been  alleged,  that  he  unlawfully  withholds. 
The  court  at  special  term  therefore  erred  in  overruling 
the  demurrer. 
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The  judgment  and  order  should  be  reversed  with  c 
ad  the  defendant  Lehman  should  have  judgment  ■ 
16  demurrer  with  costs,  with  leave,  however,  to 
laintiff  to  amend  his  complaint  upon  payment  of 
ills  of  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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tttial  parliUTihip — ttat-atory  TequiremaU»  at  to—tehtn  liabU  at  (f. 
partnera. — Pleading —  Whtn  complaint  iiecd  not  alUge  »pecial  pa 

a  affidavit  that  tho  Bpecial  cftpital  of  a  limited  partnership  has  been 
ally  and  in  good  fuith  paid  in,  and  in  cash,  \a  false,  and  no  liroitei 
nersbip  is  formed,  and  all  the  parties  an;  liable  as  general  partners, 
it  appears  thnt  the  special  partners  dren-  their  ehecks  for  the  aroo 
the  special  capital,  and  the  eame  were  deiKisited  to  the  credit  of  th 
firm,  which  thereupon  drew  and  delivered  its  checks  for  like  nmou 
favor  of  said  special  partners;  it  further  appearing  that  these  i 
were  given  to  pay  money  due  them  fiom  n  former  partnership  wbii 
same  parties  had  endeavored  to  form,  but  failed,  bucnuso  no  offidi 
payment  of  special  cspital  had  ever  been  made  or  filed. 
here  the  assumed  limited  partnership  carries  on  the  business  of  co 
sion  merchants  in  New  York  county,  and  such  is  staled  to  be  its  bu sir 
the  certificate  there  filed,  and  it  is  also  engaged  in  the  business  of  tu 
leather  in  another  county,  no  copy  of  the  above  certificate  being  ii 
said  county,  no  limited  partnership  is  formed,  and  the  parties  are 
13  general  partners. 

an  action  in  which  it  is  sought  to  charge  all  the  parties  assuming  tc 
ft  special  partnership  as  general  portners,  by  reason  of  their  fail 
comply  with  the  statutory  requirements,  Iho  coiiiplaint  need  not 
terms  founded  on  the  statute,  and  an  allegation  therein  of  genera 
Qorship  is  sufficient,  and  admits  proof  of  failure  to  comply  with 
requirements,  though  the  answer  bo  a  general  denial. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 
I>»eid^June\^,  1886. 
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Action  on  a  promissory  note.  At  the  trial,  a  verdict 
was  directed  in  favor  of  the  plaintiff,  and  defendaats' 
exceptions  W(?re  ordered  to  be  heard  in  the  first  instance 
at  the  genei-al  term. 

The  facts  api)ear  in  the  opinion. 

Clarence  W.  Francis,  and  Hamilton  Odelly  for  plaint- 
iff : — ^I.  Upon  the  proofs,  a  plain  fraud  was  perpetrated  in 
the  formation  of  this  alleged  special  partnership.  Every 
cent  contributed  by  the  special  partners  as  capital,  was 
immediately  vrithdrawn  by  them,  not  on  account  of  any 
indebtedness  due  to  them  from  the  partnership,  but  in 
payment  of  indebtedness  said  to  be  due  to  them  from  an 
old  general  partnership  which,  for  several  years  prior 
thereto,  had  existed  between  these  defendants. 

II.  The  regular  and  proper  coinrse  was  for  the  plaintiff 
to  charge  defendants  in  the  complaint  as  general  partnere 
(Stone  V.  De  Puga,  4  Sand.  681 ;  Sharpe  v.  Hutchinson, 
49  Super.  Ct.  50).  A  cause  of  action  is  not  created  or 
given  against  a  special  partner  by  the  statute,  by  the 
making  and  filing  of  a  false  aflidavit,  but  a  strict  compU- 
ance  with  the  pi'ovisions  of  the  statute  by  those  who  seek 
to  avail  of  its  benefits,  is  a  condition  precedent  to  any 
restriction  upon  the  Habihty  for  the  firm  debts  of  the  so- 
called  special  partners.  Therefore,  the  action  should  be 
in  form  against  all  the  partners  as  general  partnei*s,  and 
the  restricted  liability  under  the  statute  should  be  matter 
of  defense  (Haviland  v.  Chace,  39  Barb.  283  ;  Bell  v.  Mer- 
rifield,  28  Hun,  222  ;  B.  S.  title  1,  of  Limited  Partyiershipj 
§  8).  The  Pennsylvania  statute  provides  (in  the  very  lan- 
guage of  our  own)  :  *^  If  any  false  statement  be  made  in 
such  certificate  or  affidavit,  all  the  persons  interested  in 
such  partnership  shall  be  Hable  for  all  the  engagements 
thei-eof  as  general  partners."  See  Andrews  v.  Schote  (10 
Barr,  51) ;  Vandike  r.  Rosskam  (67  Pa.  333).  The  Mas- 
sachusetts statute  provides  that—"  If  a  false  statement 
shall  be  made  in  such  certificate,  all  the  parties  shall  be 
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liable  as  general  partners. "    See  Pierce  v.  Bryant  (5  AUen, 
91). 

Durant  v.  Abendroth  (97  N.  Y.  132),  is  distinguishable 
from  this  case.  In  his  discussion  of  the  questions  involved 
there,  Judge  Rapallo  uses  this  language,  which,  it  is 
claimed,  sustains  the  objection  taken  by  the  defendants 
in  this  case  :  "Notwithstanding  the  erroneous  statement 
in  the  affidavit  as  to  the  i)ayment  of  the  capital,  the  part- 
neiBhip  was  in  form  a  limited  partnership,  and  subject  to 
all  the  rules  applicable  to  such  partnerships.  If  it  bad 
undertaken  to  make  an  assignment  with  preferences, 
such  assignment  could  not  have  been  sustained  on  the 
ground  of  the  violation  of  the  statute.  That  violation 
could  be  taken  advantage  of  only  by  creditors,  and  its 
consequence  simply  was  to  give  them  recourse  against 
the  special  partner  personally,  as  if  he  had  been  a  general 
partner."  The  partnership,  the  judge  said,  was  a  limited 
partnership  inform.  So  it  was,  but  not  in  fact.  Having 
attempted  to  avail  themselves  of  the  privileges  of  the 
statute,  and  having  held  themselves  out  to  all  the  world 
as  a  special  partnership,  and  induced  the  public  to  deal 
with  them  in  that  character,  the  defendants  were  estopped 
to  deny  that  such  a  partnership  existed  ;  they  could  not 
make  an  assignment  giving  preferences,  after  having 
obtained  credit  on  the  assurance  that  the  partnership 
assets  were  secured  by  the  statute  to  an  equal  distribution  " 
among  all  the  creditors.  That  is  the  point  of  the  decision,, 
and  it  goes  no  further. 

II.  The  limited  partnership  was  not  formed,  and  the 
defendants  were  liable  to  be  sued  as  general  partners, 
because  no  transcript  of  the  certificate,  etc.,  was  filed  in 
the  office  of  the  clerk  of  the  county  of  Cattaraugus,  where 
Gteoi^  Palen  &  Co,  carried  on  a  portion  of  their  business 
{Statute  as  to  Limited  Partnerships,  §  6).  The  certificate 
in  this  case  declares  that  "  the  general  nature  of  the  busi- 
ness (of  George  Palen  &  Co.),  to  be  transacted,  is  the  hide, 
leather,  oil  and  commission  business  in  the  city  of  New 
York."  The  testimony  of  George  Palen  is  that  the  fiim 
Vol.  XX.— 19 
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from  its  beginning  was  also  engaged  in  the  business  of 
tanning  leather  at  Limestone,  in  the  county  of  Cattarau- 
gus, and  at  Ellmira,  in  the  county  of  Chemung.  The  cer- 
tificate of  the  clerk  of  Cattaraugus  county  shows  {Code, 
§  921),  that  no  transcript  of  the  certificate  of  formatioD  of 
this  hmited  partnership  was  ever  filed  or  recorded  in  his 
office.  Therefore,  such  partnership  cannot  "be  deemed 
to  have  been  formed, "  but  Gteorge  Palen  &  Co.  were  a 
general  partnership  for  all  purposes.  There  is  as  much 
reason  why  the  general  nature  of  the  contemplated  busi- 
ness of  a  Umited  partnership  should  be  ti-uthfully 
announced  as  there  is  why  the  amount  of  its  special  capi- 
tal should  be.  Both  enter  into  the  question  of  the  amount 
of  credit  to  which  the  partnership  is  entitled.  Parties 
dealing  with  the  firm  and  giving  it  credit,  or  asked  to  give 
it  credit,  are  entitled  to  know  to  what  hazards  the  capital 
of  the  concern  is  exposed  ;  and  it  is  very  plain  that  there 
is  a  wide  difference  in  the  matter  of  risk,  between  manu- 
facturing and  vending.  A  man  who  claims  a  restricted 
liability  under  a  statute  must  keep  within  it.  He  cannot 
publish  that  he  is  going  to  transact  a  particular  business 
in  a  particular  plate,  and  then  branch  out  into  a  different 
business  in  a  different  place,  and  still  claim  exemption 
from  a  general  Habihty. 

AmouXj  Bitch  &  Woodford,  William  H,  Amoux,  of 
counsel  for  defendants  : — I.  If  the  pleader,  when  drawing 
his  complaint,  intended  to  prove  that  a  special  partnership 
had  been  formed,  and  that  the  special  partner  had  become 
liable  as  a  general  partner  by  reason  of  any  act  that  made 
him  so  liable,  he  failed  to  comply  with  the  provisions  of 
the  Code  requiring  the  complaint  to  state  the  facts  upon 
which  he  expected  to  recover.  In  Sharp  v.  Hutchinson 
(49  Super.  Ct  50),  the  court,  in  deciding  the  case,  prefaced 
its  ruling  with  the  following  observations  and  questions 
which  are  applicable  to  the  case  at  bar:  *^If,  in  this 
action,  the  defendant  had  not  in  the  answer  set  up  the 
existence  of  the  limited  partnership,  it  might  have  per- 
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baps  been  necessary  to  determine  whether  an  allegation 
of  general  pai-tnership  is  supported  by  proof  that  the  cer- 
tificate or  affidavit,  filed  under  the  statute,  to  form  a  hm- 
ited  partnership,  was  false.  One  question  would  be :  does 
the  negativing  the  assertions  of  the  certificate  or  affidavit 
tend  to  ehow  that  such  facts  as  are  essential  to  co-partner- 
ship had  an  existence  !  Or,  does  it  tend  only  to  show  the 
liability  of  a  partner  under  the  statute  i  Another  question 
would  be :  if  it  tend  to  show  only  the  latter,  must  not  the 
special  facts,  which,  under  the  s^tute,  create  the  liability, 
be  pleaded  ?" 

Stone  V.  De  Puga  (4  Sand.  681),  is  not  an  authority 
which  can  avail  the  plaintiff  in  this  case.  It  was  decided 
under  the  law  as  it  stood  prior  to  the  amendment  of  1851, 
and  holds  and  was  bound  to  hold,  under  that  system  of 
pi-actice,  that  the  various  acts  which  it  was  claimed  would 
have  made  De  Puga,  under  the  statute,  liable  as  a  general 
partner  must  be  pleaded,  but  that  the  pleading,  where  it 
was  to  be  inserted,  was  the  reply  instead  of  the  complaint. 
Under  the  law  as  it  steod  in  1851,  it  may  have  been  enough 
to  allege  some  of  the  facts  in  the  reply,  but  under  the  law 
as  it  has  been  since  IS52,  the  complaint  must  state  every 
fact  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tain his  suit,  and  which  the  defendant  has  a  right  to  con- 
trovert in  his  answer.  The  Code  requires  of  a  plaintiff 
that  his  complaint  shaU  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of  action.  The 
plaintiff  was  permitted  to  pi^ove  each  and  every  fact  con- 
tained in  his  complaint.  That  was  all  he  could  be  per- 
mitted to  prove  against  defendant's  objection  (Allen  v. 
Patterson,  7  N.  Y.  478  ;  Mann  v.  Morewood,  5  Sand.  557  ; 
Lienan  v.  Lincoln,  2  Duer,  670  ;  Adams  v.  Mayor,  4  lb. 
29.7  ;  Hilsen  v.  Tibby,  44  Super.  Ct.  12;  Moak's  Van  Sant- 
voorVs  Pleading,  163  ;  Cook  v.  Warren,  88  N.  Y.  40  ; 
Wright  V.  Hooker,  10  lb.  59 ;  Hudson  v.  Swan,  83  76. 
552  ;  Southwick  v.  First  National  Bank,  84  lb.  428  ;  Ful- 
ler V.  Lewis,  3  -466.  Pr.  383 ;  Sandford  v.  Drew,  3  Duer, 
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But  whether  such  allegations  should  be  pleaded  in  the 
complaint,  as  these  authorities  hold,  or  whether  in  the 
reply,  as  laid  down  in  Stone  v.  De  Puga,  is  wholly  imma- 
teriaL  The  essential  fact  in  all  cases  being  that  some- 
where, and  at  some  time,  the  allegations  necessary  to 
allow  the  admission  of  the  requisite  proof  must  be  pleaded. 
Here  they  were  not  pleaded,  and  therefore  could  not  be 
offered  in  evidence. 

Who  could  imagine  what  court  could  learn  from  these 
pleadings  that  the  plaintiff  intended  to  try  a  question 
relating  to  a  special  partnership  ?  Nay,  more,  who  can 
tell  what  question  on  that  subject  the  court  did  try  ?  Was 
it  a  return  of  the  moneys  contributed  ?  Was  it  a  failure 
to  file  a  certificate  in  the  county  where  defendants  had  a 
tannery  ?  It  is  possible  to  raise  numberless  questions  on 
this  issue  if  allowed. 

Even  if  the  defendants  were  pro  hac  vice,  general 
partners,  such  partnership  habihty,  under  the  circum- 
stances of  this  case,  arose,  not  out  of  a  contract  between 
the  partnei-s,  but  out  of  a  statutory  liabiUty,  and  there- 
fore the  allegation  of  partnership  was  not  a  statement  of 
fact,  but  a  conclusion  of  law,  and  the  facts  leading  to  that 
conclusion  should  have  been  pleaded.  The  evidence 
offered  was  objected  to  for  want  of  such  plea.  Plaintiff 
had  an  opportunity  to  amend  his  plea,  and  he  refused. 

m.  Whether  the  complaint  be  sufficient  or  otherwise, 
the  evidence  fails  to  estabUsh  the  allegation  that  the 
defeindants  are  partners,  and  therefore  as  such  jointly 
liable  to  the  plaintiff  on  the  promissory  note  sued  on. 

The  complaint  s^s  forth  that  the  defendants  were  co- 
partners—that is,  general  partners ;  the  proof  offered 
tended  to  show  that  by  reason  of  defect  in  the  formation 
of  the  special  partnership,  the  defendant  was  liable  as  a 
general  partner.  The  statute  draws  a  distinction  between 
the  failure  to  take  the  formal  steps  to  form  a  limited 
partnership,  and  the  falsity  of  the  allegations  in  such 
formal  proceedings.  In  the  former  case,  no  limited  part- 
nership is  formed,  and  the  parties  are  general  partners. 
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In  the  latter  case,  a  limited  partuerehip  to  all  the  intents 
and  piirposes  is  formed,  except  as  to  exemption  from 
liabihty  for  debts  of  the  firm.  Thus,  in  the  case  of 
Durant  v.  Abendroth  (97  N,  Y.  132),  the  court  has  clearly- 
defined  the  hmit  to  the  violation  of  the  provisions  of  the 
statute.  Applying  that  decision  to  this  case,  it  is  appai^ent 
that  no  amount  of  proof  of  erroneous  statement  in  the 
affidavit  as  to  any  of  the  facts  therein  contained  could 
make  the  partnership  in  question  a  general  partnership, 
or  enable  it  to  make  a  general  assignment  vnth  prefer- 
ences. If  this  position  is  a  correct,  logical  deduction  from 
the  statute,  and  upon  the  decision  above  cited,  then  the 
evidence  received  by  the  court  was  not  sufficient  to  fasten 
upon  the  defendant  the  liability  of  a  general  partner. 

By  the  Court. — Fbeedmaw,  J. — The  action  is  based  on 
a  promissoiy  note,  dated  October  30,  1SS2,  and  made  and 
indorsed  by  the  firm  of  Geoi'ge  Palen  &  Co.,  and  the  com- 
plaint charges  the  defendants  with  having  been  the  pai-t- 
ners  who  composed  that  firm.  The  several  answers  of 
the  defendants  served,  either  consisted  of,  or  amounted 
to,  a  general  denial.  At  the  trial,  the  defendants  offered 
no  evidence,  and  rested  their  rights  upon  plaintiff's  case. 

It  appeared  that  on  December  31,  ISSl,  the  several 
defendants  executed  a  certificate,  whereby  they  assumed 
to  form  a  limited  partnership.  The  defendants  Knight 
and  Geoi^  E.  Palen  were  named  as  general  partners. 
The  defendants  Hoyt,  Ladew,  Fayerweather  and  Jane  R. 
Palen  were  named  as  special  partners.  Each  special 
partner  was  to  contribute  the  sum  of  $50,000  towards  the 
capital  of  the  partnership,  and  each  of  them  did,  on  the 
day  named,  pay  in  a  check  for  that  amount.  These 
checks  were  deposited  in  the  Mechanics'  Bank,  to  the 
credit  of  the  firm  of  Geoige  Palen  &  Co.,  and  thereupon 
the  said  firm  at  once  drew  its  four  checks  against  this 
deposit,  each  for  the  sum  of  $50,000,  in  favor  of  the  four 
special  partners  respectively.  The  firm  of  Geoi^  Palen 
&  Co.,  thus  assumed  to  have  been  formed,  was  not  at  all 
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indebted  at  the  time  to  either  of  the  said  special  partners, 
but  the  checks  were  given  to  pay  them  money  that  was 
due  to  them  from  a  former  partnership. 

As  regards  such  fonner  partnei'ship,  it  appeared  that 
on  November  1,  18TG,  these  same  six  parties  had  assumed 
to  form  a  Umited  partnership  under  the  statute,  which 
was  to  terminate  on  January  1,  1882,  but  that  they  had 
failed  to  accompUsh  the  purpose,  because'  no  affidavit  of 
the  payment  of  the  si)ecial  capital  had  ever  been  made  or 
filed  as  required  by  the  statute  (1  Edvi.  B.  S.  716,  §§  T 
and  8). 

The  proof  therefore  showed  that,  though  the  form  was 
gone  through  with  on  December  31,  1881,  of  paying  iu 
the  special  capital,  the  money  was  not  paid  in  by  the 
special  partners  with  any  intent  that  it  should  be  devoted 
to  the  business  of  the  new  firm,  or  be  subject  to  its  obli- 
gations or  risks.  It  was  not,  therefore,  a  case  of  misap- 
propriation of  the  special  capital  by  the  general  partners, 
but  of  an  immediate  withdrawal  of  the  special  capital  by 
the  joint  act  of  the  generals  and  specials,  for  the  sole 
benefit  of  the  specials,  and  in  pursuance  of  a  premeditated 
and  carefully  prepared  plan.  Consequently,  the  affidavit 
made  by  George  Palen  on  December  31,  1881,  to  the 
effect  that  the  special  capital  had  been  actually  and  in 
good  faith  paid  in,  and  in  cash,  was  false. 

The  further  fact  api>eared  that  Greorge  Palen  &  Co. 
were  engaged  in  business  as  commission  mei'chants  in  the 
city  of  New  York,  and  also  in  the  business  of  tanning 
leather  in  the  cotmty  of  Cattaraugus,  and  that  no  copy  of 
the  certificate  of  December  31,  1881,  had  ever  been  filed 
or  recorded  in  that  county,  as  required  by  the  sixth  sec- 
tion of  the  statute. 

Upon  these  facts  there  can  be  no  doubt  that  the  de- 
fendants failed  to  accomplish  their  purpose  of  forming  a 
Umited  partnei'ship,  and  that  under  section  8  of  the 
statute,  they  are  all  liable  in  a  proper  action  for  all  the 
engagements  of  their  firm  as  general  partners. 

The  defendants  contend,  however,  and  most  of  their 
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exceptions  to  the  admission  of  evidence,  and  all  thei 
exceptions  to  the  refusal  of  the  court  to  dismiss  the  coir 
plaint,  were  taken  upon  the  theory  that  they  are  not  liahl 
in  the  action  as  brought,  because  the  complaint  shoul 
have  been  in  terms  founded  upon  the  statute. 

The  contention  is  clearly  not  well  founded,  so  far  a 
the  defendants  are  concerned  who  were  confessedl 
general  partners  ;  and  as  to  those  who  claim  to  have  bee 
special  partners,  the  point  may  be  deemed  to  have  bee 
decided  against  them  in  this  court  in  Stone  v.  De  Pug 
(4  Sandf.  681).  That  the  state  of  the  Code  then  in  forct 
which  made  a  reply  to  new  matter  in  the  answer  neces 
sary,  if  it  was  to  be  controverted,  does  not  affect  th 
question  under  the  Code  of  Civil  Procedure,  has  been  hel 
in  Sharp  v.  Hutchinson  (49  Super.  Ot.  50).  Nor  can  i 
make  any  difference  in  the  case  at  bar,  that  the  defenc 
ants  interposed  a  general  denial,  pure  and  simple,  una* 
companied  by  a  plea  of  special  partnership.  If  a  plainth 
may  declare  upon  a  particular  cause  of  action,  his  right  s 
to  proceed  can  not  be  wiped  out  by  the  nature  of  defend 
ant's  answer.  In  the  present  case,  the  cause  of  actio: 
has  not  been  created  or  given  by  statute  against  th 
defendants  who  claim  to  have  been  special  partners 
They  intended  to,  and  in  fact  did  enter  into  a  partnei 
ship.  If,  in  doing  so,  they  had  strictly  complied  with  th 
provisions  of  the  statute,  which  are  conditions  precedent 
they  might  claim  certain  benefits  under  the  statute 
Having  failed  to  do  so,  and  yet  having  participated  in  th 
partnership  business,  they  cannot  claim  the  said  benefits 
but  are  hable  to  third  persons  as  in  case  of  a  partnershi 
at  common  law.  Section  8  of  the  statute  expressly  sayf 
that  in  such  a  case  ao  ^/wiz'/ed  partnership  shall  be  deeme 
to  have  been  formed,  and  that  ^11  the  persons  interested  l 
such  partnership  shall  be  liable  for  all  the  engagement 
thei-eof  as  general  partners.  This  is  a  mere  re-enactmen 
of  the  common  law  doctrine  upon  the  subject.  Th 
question  seems  to  have  been  carefully  considered  by  th 
supreme    court  in  Haviland  i^    Chace  (39  Barb.   283] 
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The  head-note  accurately  states  the  point  decided,  viz : 
"  K  the  provisions  of  the  statute  are  not  comphed  vrith, 
the  Umited  partnership  is  not  formed,  and  if  a  false  afil- 
davit  in  respect  to  the  payment  in  cash  of  the  sums 
alleged  to  have  been  contributed  by  the  special  partners 
is  filed,  all  the  partners  will  be  hable  for  aU  the  engage- 
ments of  the  partnership  as  general  partners. " 

The  claim  of  surprise  advanced  by  the  defendants,  is 
equally  untenable.  In  point  of  fact,  no  motion  was  made 
at  the  trial  on  any  such  ground.  As  to  cases  which  may 
hereafter  arise,  it  is  sufficient  to  point  out  that,  when- 
ever it  shall  be  satisfactorily  shown  that  a  defendant  has 
been  surprised,  the  court  may,  and  no  doubt  will,  upon 
such  terms  as  may  be  just,  grant  an  adjournment.  As  a 
general  rule  of  pleading,  a  plaintiff  is  bound  only  to  set 
forth  the  ultimate  facts  which  constitute  his  cause  of 
action,  viz  :  a  partnership,  and  if,  thereupon,  the  defend- 
ant claims  that  he  was  only  a  partner  of  a  particular 
kind,  and  as  such  exempt  from  Uability  xmder  the 
statute,  the  bvirden  is  upon  him  to  show  that  he  earned 
his  exemption  by  a  full  and  fair  compliance  with  the  pro- 
visions of  the  statute.  In  this  there  is  no  hardship,  for 
the  matters  upon  which  his  exemption  depends,  are 
matters  pecuhai-ly  vdthiu  his  own  knowledge. 

Upon  a  careful  examination  of  the  whole  case,  it  fully 
appears  that  none  of  the  exceptions  taken  by  the  defend- 
ants is  tenable. 

The  exceptions  of  the  defendants  should  be  overruled, 
and  judgment  ordered  upon  the  verdict  in  favor  of  the 
plaintiff,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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THE  PETREL  GUANO  CO.,  Appellant  v.  THE  PRO- 
VIDENCE, "WASHINGTON  INSURANCE  CO.,    Ke- 

8POKDENT. 
Inmrance — Wager  policy. ^Burdtii  ofproqfat  to  inruraile  inferest 


In  an  action  on  a,  policy  of  marine  insurance,  the  complaint  alleged  owner- 
ship of  the  property  in  question  by  the  BBKured,  which  was  denied  by  tbc 
answer.  On  the  trial  the  only  evidence  in  support  uf  the  allegation  was 
the  policjof  icsurancecontainingthe  following  clause  :  "S.  K.  Schivenk" 
(the  assured),  "  on  account  of  whom  it  may  concern,  in  ca-se  of  loss,  tc 
be  paid  to  him  or  order,  does  make  insurance  and  cause  himself  to  b< 
insured,  etc."  and  also  written  assignments  thereof  showing  title  therelc 
in   plaintifF. 

Seld,  that  the  complaint  was  properly  dismissed ;  that  the  burden  of  prool 
was  on  plaintiff  to  establish  an  insurable  interest,  without  which  th« 
policy  was  a  mere  wager. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Seeided  June  19,  1885. 

Appeal  by  the  plaintiff  from  judgment  entered  in  favoi 
of  defendant  upon  the  dismissal  of  the  complaint  at  the 
trial. 

Action  upon  a  policy  of  insurance  containing  the  fol- 
lowing clause : 

"  S.  K.  Schwenck,  on  accountof  whom  it  may  concern, 
in  case  of  loss,  to  be  paid  to  him  or  order,  does  make 
insurance  and  cause  himself  to  be  insured,  lost  or  not  lost, 
at  and  from  New  York  via  Norfolk  to  St.  Anns  with  priv- 
ilege, &c."    The  policy  was  duly  introduced  in  evidence. 

Further  facts  appear  iu  the  opinion. 

Wakeman  &  Latting,  for  appellant. 

Edward  D,  McCarthy,  for  respondent. — In  every  con- 
tract of  marine  insurance,  there  must  he  an  insurable 
interest,  and  in  an  action  on  a  marine  policy,  the  complaint 
must  allege  it,  and  the  evidence  establish  it.  Here  it  ia 
alleged,  that  one  Schwenck  was  the  owner  of  the  subject 
insured,  which  was  merchandise  under  deck,  hound  to  St. 
Anns.     But  there  is  no  evidence  to  sustain  the  allegation. 
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For  anyihing  that  appears  in  this  case,  the  policy  -was  a 
mere  wager.  Hence,  if  Schwenk  had  no  interest,  he 
assigned  nothing  to  Ritchie,  and  the  latter  assigned  noth- 
ing to  the  plaintiff  (Marshall,  book  1,  97 ;  Murdock  v. 
Chenango  Ins.  Co.,  2  Corns.  210). 

By  the  Court.— Freedm an,  J. — This  action  is  brought 
on  a  pohcy  of  insurance,  issued  on  merchandise  under 
deck,  shipped  on  board  the  bark  David  A.  Preston.  It  is 
not  a  case  for  a  reformation  of  the  policy,  nor  a  case  on  a 
contract  broader  than  the  policy,  of  which  the  pohcy  con- 
stitutes only  a  part,  but  a  case  on  the  pohcy  as  it  stands. 
The  policy,  therefore,  represents  the  final  contract  between 
the  parties,  into  wliich  all  prior  negotiations  between  them 
have  been  merged,  and  hence  parol  testimony  to  change 
its  meaning  was  properly  excluded  at  the  trial. 

The  policy  was  taken  out  by  one  S.  K.  Schwenk,  "on 
account  of  whom  it  may  concern,"  the  loss,  if  any,  to  be 
paid  to  him  or  order.  The  complaint  alleges  that  said 
Schwenk  "  was,  at  the  time  of  the  commencement  of  the 
risk  and  thereafter  until  the  said  loss,  the  legal  owner  and 
possessor  of  said  insured  merchandise,  and  that  thereafter 
for  value  he  duly  assigned  his  interest  in  the  said  policy 
and  to  the  claim  and  cause  of  action  thereunder,  herein 
set  forth,  to  E.  Lucien  Richie  and  to  his  assigns  ;  and  that 
thereafter  for  value  the  said  Richie  duly  assigned  the  s^^ 
assigned  interest  in  said  claim  and  cause  of  action  to  this 
plaintiff,  who  is  now  the  legal  and  equitable  holder  ^ 
owner  thereof.  For  that  the  said  Schwenk  and  Richie 
were,  at  the  times  hereinbefore  mentioned,  trustees  of  t^e 
IjlaintifE,  and  did  what  they  did  in  and  about  the  insur- 
ance and  matters  aforesaid,  as  such  trustees,  and  for  '^^ 
benefit  of  the  plaintiff  and  in  furtherance  of  its  busiti*^^' 
and  for  the  purposes  for  which  Ihe  plaintiff  was  incoi'P*^'' 
rated."  These  allegations  were  duly  put  in  issue  t>y  ''"^ 
answer,  and  consequently  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  an  insurable  interest.  "W'ithout 
such  proof,  the  policy  was  a  mere  wager.     The  point  '^^ 
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(iistinctly  raised,  among  others,  on  the  motion  to  dismiss 
the  complaint.  The  plaintiff  failed  to  make  such  proof. 
The  most  it  did  was  to  produce  the  assignments.  They 
constituted  a  mere  formal  title  on  paper  which  amounted 
to  nothing,  unless  Schwenk  had  an  insurable  interest,  of 
which  no  evidence  whatever  was  given 

The  complaint  was  therefore  properly  dismissed. 
Under  the  circumstances,  it  is  not  necessary  to  notice  any 
of  the  other  grounds. 

The  judgment  should  be  afSrmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


C.  FAYETTE  TAYLOR,  et  al.,  Kespondents,  v.  THE 
METROPOLITAN  ELEVATED  R'y  CO.,  ET  al.,  Ap- 

PEIiANTS. 

Dtmttrrer  to  complaint  and  iupplemeHtal  complaint — mU}oinder  ofpartiet 
aitd  ofcatua  o/action. — Diacontinuaace — how  effected. 

Where  the  complaint  E::ts  forth  a  cbueo  of  nction  arising  out  of  injur;  to 
real  property, — viz.,  a  lease  of  certain  premises,  owned  by  the  two  plaint- 
ifls, — caused  by  the  building  and  operation  of  an  elevatedrailrood,  and  the 
supplemental  complaint  alleges  an  assignment  to  one  of  the  plaintiffs,  of 
all  the  interest  of  the  other  in  said  claim,  and  also  sets  forth  a  cause  of 
action  for  personal  injuries  in  behalf  of  the  plniutilf  to  whom  the  assign- 
ment is  made, — viz.,  for  injuries  tohia  health,  &c,,  ariaiii(;from  the  build- 
ing and  operation  oC  said  road, — no  change  being  made  in  the  supplc- 
menta]  complaint  as  to  the  title  of  the  action  or  dc^ription  of  the 
parties,  and  no  leave  to  discontinue  as  to  the  plaintiff  making  the  assign- 
ment having  been  obtained— a  demurrer  to  the  whole  pleading  will  be 
sustained;  first,  because,  one  of  said  two  causes  of  action  docs  not  affect 
all  the  parties;  and  second,  because  one  of  the  causes  of  nction  falls 
under  subd.  2  of  section  484  of  the  Code  of  Civil  Procedure,  nnd  Ihc 
other  under  subd.  4,  and  since  lliey  do  not  arise  out  of  the  same  trans- 
action, they  are  improperly  united. 

That  two  causes  of  action  which  cannot  properly  be  united,  are  stated  in 
one  count,  does  not  deprive  defendant  of  his  right  to  demur  for  mis- 
joinder. 
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DecuUd  Jum  n,  18S6. 

Appeal  from  an  order  denying  a  motion  made  by 
defendants  for  leave  to  withdraw  their  answer  to  the  orig- 
inal complaint,  and  their  demurrer  to  tho  suppletaental 
complaint,  and  for  leave  to  demur  to  the  complaint  and 
and  the  supplemental  complaint  takeu  together  as  the 
complaint  in  the  action,  and  for  such  other  and  further 
reUef  as  may  be  just. 

Dames  &  Bapallo,  for  the  appellants. 

Wm.  W.  Badger,  for  the  respondents. 

By  the  Court. — Teuax,  J. — If  a  demurrer  to  the  com- 
plaint on  any  of  the  grounds  stated  in  the  motion  papers 
will  lie,  the  order  appealed  from  should  be  reversed  ;  if  it 
will  not  lie,  the  order  should  be  affirmed.  The  grounds 
of  demun-er  stated  are  that  there  is  a  misjoinder  of  par- 
ties plaintiff ;  that  several  causes  of  action  have  been 
improperly  united  ;  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 

The  supplemental  complaint  shows  that  one  of    ^^^ 
plaintiffs,  Thomas  L.  M.  Chrystie,  has  assigned  "  all  liis 
light,  title  and  interest  in  and  to  this  action  and  its  pro- 
ceeds, and  to  all  caiises  of  action  of  every  kind  existing  m 
his  favor  against  the  defendants,  or  either  of  them>'  *" 
the  other  plaintiff.      But  it  nowhere  appears  that    the 
action  has  been  discontinued  as  to  him.     He  is  ca-U^  ^ 
plaintiff  in  the  supplemental  complaint,  he  is  nancx^*^  ^ 
the  summons  as  one  of  the  plaintiffs.     But  the  fact    *^ 
he  has  parted  with  his  cause  of  action,  and  is  no  lot»ge' 
interested  in  obtaining  the  relief  demanded,  is  not  e*!***^^' 
lent  to  a  discontinuance  of  the  action  as  to  him- 
must  obtain  the  leave  of  the  court  before  he  can  di^*^°] 
tinue  the  action.     This  leave  he  has  not  yet  ohtaino<i»  ^^ 
therefore  he  still  continues  to  be  a  party  plaintiff. 

The  plaintiffs  allege,  in  their  supplemental  compl^*?^  ]' 
among  other  things,  that  one  of  the  plaintiffs,  r^^^-*"** 
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"  has  been,  damaged,  and  has  Buffered  great  inconven- 
ience and  annoyance,  much  personal  discomfort  and  loss 
of  health  and  strei^h,  and  of  sight  and  hearing,  and  has 
been  caused  great  sufferings  and  pains  and  sickness  by 
the  wrot^ful  acts  of  the  def endsints "  in  building  and 
mnning  their  railroad.  This  is  a  cause  of  action  for  per- 
sonal injuries  to  the  plaintiff  Taylor,  and  comes  within 
subdivision  2  of  section  484  of  the  Code  of  Civil  Proced- 
ure.   It  does  not  affect  the  plaintiff  Ohrystie. 

The  plaintiffs  allege  in  their  amended  complaint  that 
they  have  a  lease  of  a  certain  piece  of  real  estate  situate 
on  the  linft  of  the  defendant's  road,  and  that  their  interests 
in  this  property  have  been  injured  by  the  wivangful  acts 
of  the  defendants  in  building  and  i-unning  said  road. 
This  is  the  cause  of  action  mentioned  in  subdivision  4  of 
section  484  ;  it  is  a  cause  of  action  for  injuries  to  certain 
real  property  which  belongs  to  both  of  the  plaintiffs.  It 
is  not  an  action  for  personal  in juriea(sM6(i.  9,  §3343,  Code 
Civ.  Proc.).  It  has  been  improperly  united  to  an  action 
for  personal  injuries,  for  section  484  allows  a  plaintiff  to 
imite  two  causes  of  action  ozily  where  they  both  belong  to 
one  of  the  subdivisions  of  that  section.  But  in  this  case, 
one  of  the  causes  of  action  belongs  to  subdivision  2,  while 
the  other  belongs  to  subdivision  4  of  that  section. 

The  two  causes  of  action  have  been  improperly  united 
for  another  i-eason,  viz..  one  of  them  does  not  affect  all 
the  parties  to  the  action  (see  last  paragraph  of  section  484). 

The  plaintiffs  contend  that  the  two  causes  of  action 
have  not  been  improperly  imited  because  they  both  "arise 
out  of  the  same  transaction."  That  is  not  the  fact.  It 
does  not  follow  that  both  causes  of  action  arise  out  of  the 
same  transaction,  because  the  same  act  renders  the 
defendants  liable  in,both  causes  of  action  (Keep  v.  Kauf- 
man, 36  Super.  Ct.  141 ;  aff'd,  56  N.  Y.  332  ;  cited  with 
approval  in  64  lb.  178).  The  transaction  fii-st  above 
mentioned  is  an  injury  to  the  person  of  the  plaintiff 
Taylor,  while  the  transaction  secondly  above  mentioned 
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i  an  injury  to  property  that  belongs  to  both  of  the  plaint- 
EEs.     These  are  not  the  same  transactioru ' 

The  fact  that  the  pUiintiffs  have  stated  the  two  causes 
■f  action  in  one  count,  instead  of  etating  them  aS  two 
auses  of  action,  does  not  deprive  the  defendants  of  their 
ight  to' demur  (Wiles  V.  Suydam,  64  N.  Y.  173;  GoM- 
erg  ('.  Utley,  60  Jb.  427). 

I  am  of  the  opinion  that  the  causes  of  action  have 
•een  improperly  united,  and  that  the  order  should  be 
eversed,  with  costs,  and  the  motion  granted,  witli  ?10 
osts. 

Fbekdman,  J.,  concurred. 


tARIA.     C.     COOK,     Appellant,     v.    PAUL    RIEF, 
Respondest. 

Libel  and  »landtr — Pleading — Applieation  ofuord*  to  d^enAmL 
'ho  words  "  Those  people  upstairs  keep  a  whore-house,"  are  actiox*'*'' 

There  the  complnint  alleges  that  the  above  words  were  spoken  "concern- 
ing" plaintiff,  such  allegation  is  sufficient  under  the  Code,  tocoDoect  ibe 
pliiintifl  with  the  words,  "  the  people  up-stuirs,"  and  will  admit  pmof 
that  plaintiff  was  one  of  the  people  referred  to. 

leischmann  c.  Bennett  (87  J:T.   T.  2SI),  distinguished. 

Before  Sedgwick,  Ch.  J.,  and  Tkuax,  J. 

Decided  June  19,  1865. 

Appeal  from  an  oirler  dismissing  the  complaint,  and 
rom  the  judgment  entered  against  the  plaintiff,  and  from 
lie  order  denying  the  motion  for  a  new  trial. 

The  complainJ;  alleges  "  that  on  the  4th  day  of  October, 
SS4,  at  or  near  the  premises  No.  tVTSrand  street,  iotlis 
ity  of  New  York,  the  defendant,  in  the  presence  and 
earing  of  a  number  of  persons,  maliciously  spoke  con- 
;rning  the  plaintiff,  the  following  false  and  defarnatoiT 
'ords,  viz  :  'Those  people  up-staire  keep  a  whore-liouse, 
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and  I  can  prove  it,'  meaning  thereby  this  plaintiff, 
whereby  plaintiff  was  injured  in  her  reputation  to  the 
damage  of  $5,000." 

The  answer  was  a  general  denial. 

The  trial  judge  dismissed  the  complaint  on  the  ground 
that  it  did  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action. 

Henry  C.  Andrews,  for  appellant.— I.  The  complaint 
is  sufficient.  The  material  allegations  where  the  words 
are  defamatory  on  their  face,  and  in  the  EngUsh  language, 
are  :  that  defendant  with  malice  (Viele  v.  Gray,  10  Abb. 
Pr.  1),  spoke  in  the  hearing  or  presence  of  any  persons 
(Wood  V.  Gilchrist,  1  C.  Ji.  117),  concerning  the  plaintiff 
{Code  Civ.  Pro.  §  535),  the  false,  slanderous  matter. 

n.  The  words  are  actionable  per  se,  because  they  im- 
pute to  plaintiff  an  indictable  offense,  and  involving  moral 
turpitude  {Penal  Code,  §  322  ;  Martin  i-.  Stillwell,  13 
Johns.  275  ;  Wright  v.  Paige,  36  Barb.  438  ;  3  Keyes, 
581 ;  Anon.,  Cm.  Eliz.  643 ;  Brayne  v.  Cooper,  5  M.  <& 
W.  249  ;  Huckle  v.  Reynolds,  7  C.  B.  N.  S.  114).  It  was 
therefore  unnecessaiy  to  plead  an  innuendo  or  an  aver- 
ment that  the  words  uttered  were  intended  to  impute 
the  offense  (More  v.  Bennett,  48  N.  Y.  472  ;  Carroll  v. 
White,  33  Barb.  615  ;  Croswell  v.  Weed,  25  Wend.  021). 
It  is  sufficient  to  say  they  were  uttered  concerning  the 
plaintiff  (Wesley  v.  Bennett,  5  Abb.  Pr.  408  ;  Malone  v. 
Stilwell,  15  76.  426  ;  Code  Civ.  Pro.  §  635). 

J.  H.  WhiteJegge,  for  respondent. — If  the  words 
chained  to  have  been  spoken,  were  in  fact  uttei-ed  by 
defendant,  there  is  rio  fact  therein  disclosed  whereby  the 
court  can  determine  that  the  language  was  applied  to,  or 
had  the  remotest  reference  to  the  plaintiff.  The  com- 
plaint alleges  no  facts  showing  either  that  plaintiff  was 
"  those  people,"  or  that  she  was  "  up-stairs,"  at  any  place 
at  or  near  No.  77  Grand  street,  or  elsewhere  iu  that  neigh- 
borhood, or  that  she  was  known  there.  The  allegation 
that  tte  words  were  spoken  of,  and  "concerning  the 
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plaintiff,"  and  the  worda  : — ' '  Meaning  thereby  this  plaint- 
iff," are  insufficient  to  constitute  a  cause  of  action  when 
connected  with  the  alleged  slanderous  words. 

The  language  chained  to  defendant  relates  to  a  plural- 
ity of  people,  having  no  relation  to  or  with  the  plaintiff, 
so  far  as  the  complaint  shows.  In  Fleishman  v.  Beimett, 
in  which  the  main  question  involved  was,  whether  the 
libelous  language  set  up  applied  to  the  plaintiff,  the 
court  of  appeals  (87  iV.  Y.  231),  say  :  "  An  innuendo  in  a 
complaint  .  .  ■  does  not  enlarge  the  matter  constitating 
the  alleged  libel,  but  only  explains  its  application  ;  and 
when  not  justified  by  the  alleged  libelous  statement  to 
which  it  refers,  so  that  rejecting  it,  the  words  are  not 
libelous,  a  demurrer  will  lie." 

By  the  Court.— Tbuax,  J.— Section  535  of  the  Code 
of  Civil  Procedure  says  that  it  is  not  necessary,  in  an 
action  for  libel  or  slander,  to  state  in  the  comptaiut  any 
extrinsic  fact,  for  the  purpose  of  showing  the  application 
to  the  plaintiff,  of  the  defamatory  matter  ;  but  the  plaint- 
iff may  state,  generally,  that  it  was  published  or  spoken 
concerning  him. 

The  words  here  are  actionable  per  se.  The  only  ex- 
trinsic fact  necessary  for  the  plaintiff  to  show  in  order  to 
maintain  her  action,  is  the  fact  that  she  was  one  of  those 
people  up-stairs.  She  has  allied,  in  the  words  of  theCode, 
that  they  were  spoken  "'  concerning  "  her,  and  by  demur- 
ring to  the  complaint,  the  defendant  has  admitted  the 
tmth  of  this  allegation.  On  the  trial  the  plaintiff  could 
have  proved  under  this  allegation,  that  she  was  one  of 
those  people  up-staire  (Wesley  v.  Bennett,  6  Duer,  688 ;  5 
-'166.  4flS  ;  Malone  v.  Stilwell,  15  lb.  421  ;  Parker  v.  Bay- 
mond,  3  ^66.  N.  S.  343). 

This  case  is  to  be  distinguished  from  the  case  of 
Fleischmann  v.  Bennett  (87  N.  Y.  231).  In  that  case  the 
hlielous  article  assailed  the  firm  of  Gaff,  Fleischmann  & 
Co.,  but  the  plaintiff  alleged,  and  on  the  demurrer  it  was 
taken  as  true,  that  he  was  not,   and  never  had  been  a 
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member  of  that  firm,  aiid,  therefore,  the  court  held  that 
the  words  used  had  no  apphcation  to  the  plaintiff.  It  is 
as  though  the  plaintiff  in  this  case,  had  alleged  that  she 
was  not  one  of  "those  people  up-stairs." 

The  judgment  and  order  appealed  from  are  reversed, 
and  a  new  trial  is  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 


FRANCIS  F.  MORTON,  btt  al.,  Bespondests,  r.  OLIFP  . 
F.  HAERISON,  Appellant. 

JiuiliUng  contract— S'tbetantial  performance  in  good  faith — Waiver  of 
taiil  compliane«—qiieiition»  for  the  jury — Acceptance — NoH'Complction 
by  day  fixed,  exeute  for,  and  effect  of—Damagea  in  com  of  tubsluritiul, 
but  not  itriet  per/omance,  etidence  a»  to. 

A  contnict  called  for  Ihe  building  of  a  tweWc-inch  wall  from  the  founda- 
tion to  the  top  of  the  iron  cornice  or  basement  floor  joieL  It  wus,  in 
fsct,  built  only  to  the  underside  of  girder."  The  upper  stories  settled 
from  one  to  one  and  a  lialf  inches.  Defendant  cluimcd  this  was  Iho 
result  of  not  building  suid  wall  as  high  as  called  for,  the  neglect  to  do 
which  was  a  serious  and  substantial  violation  of  the  contract.  There 
was  evidence  tending  to  show  that  when  this  wall  came  to  be  built,  it 
was  found  that  it  would  be  improper  and  unsafe  to  carry  it  up  further 
than  was  in  fact  done  ;  that  to  carry  it  up  further  would  jeopardize  the 
whole  building;  that  the  course  actually  adopted  was  the  proper  one ; 
that  the  settling  was  due  to  other  causes,  for  which  defendant's  agents 
were  responsible;  it  was  also  proved  tiiat  the  architect's  superintendant 
directed  this  deviation  because  it  was  in  his  opinion  necessary,  and  any 
other  course  would  have  caused  the  whole  building  to  settle.  Eeld, 
that  it  was  properly  submitted  to  the  jury  lo  detcrraino  whether  the 
wall  as  built  was  a  substantial  performance  in  good  faith,  of  the  con- 
In  the  case  at  bar,  there  was  evidence  to  the  effect  that  defendant's  agents 
frequently  visited  the  building,  and  were  active  in  their  criticism  of  the 
work,  and  that  their  presence  liad  placed  them  in  a  position  where  they 
must  have  known  of  the  manner  in  which  the  provision  of  the  contract 
as  to  the  twelve-inch  wall  was  being  carried  out.  Held,  that  it  was 
Vol.  SS.— so 
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properly  submitted  to  the  jurj  to  detcnniac  whether  there  bid  been  h 
■uaterial  variitioa  without  the  consent  of  defendant,  under  a  charge  which 
instructed  the  jury  th&t  an  aeceptanet  might  be  implied  from  the  acts  of 
ihe  party;  but  th»t  tbe  mere  occupancy  of  a  building  is  tiat  a  iraieerui 
i'trict  performance. 

AMicre  there  are  clianges  in  the  plans,  nbich,  either  of  themsclTes,  or  bj 
reaBon  of  necessitating  other  clianges,  or  by  reason  o(  delay  in  directing 
them,  or  by  reason  of  tbe  delay  of  other  workmen  in  furnishing  the  arti- 
cles neccssnrT  for  the  change,  or  by  reason  of  all  these  circumstancte 
combined,  delay  the  completion  of  the  contract,  or  the  owner's  neglect 
to  exercise  an  option  which  he  retains  at  the  proper  time,  causes  delaj. 
UtlJ,  proper  to  submit  to  jary  whether  Euch  delays  eicused  non-com- 
pktion  by  the  day  Bied,  and  if  they  did,  then  wlicther  the  work  wis 
completed  witliiQ  a  reasonable  time,  under  a  charge  instructing  them 
that  if  non -completion  by  the  time  6icd  was  eicused,  then  the  plaint- 
itTs  (the  coutractore),  were  to  complete  the  work  only  within  a  reasom- 
blc  time. 

In  c:ise  of  a  sul>5taDtial  hut  not  strict  performaucc  of  the  contract,  tbe 
measure  of  damages  is  the  difference  b«tweea  the  value  of  the  house,  u 
ni  fact  finished,  and  ns  it  would  have  been  if  the  provisions  of  tbe  con- 
tract bid  been  strictly  complied  with.  Evidence  of  cost  to  make  con- 
formity is  immaterial  and  irrelevant  to  the  inquiry  as  to  this  (Si'- 
ferennr,  in  n  case  where  it  is  manifest  that  to  make  such  conforiuil? 
wouUi  involve  the  destruction  of  so  much  work  already  done,  and  tht 
doini;  of  so  much  not  originally  contemplated  by  the  parties  as  not  to 
give  the  jury  an;  reliable  aid  in  ascertaining  such  difference. 

Before  SEaKswicK,  Ch.  J.,  and  O'Gormas,  J. 

Dfcidtd  June  26,  18S5. 

Appeal  from  a  judgment  entered  against  the  defenii- 
ant,  February  11',  1>S4,  for  $40,385.09,  on  a  verdict  rendered 
in  plaintiffs' favor,  and  from  an  oi-der  denying  amotion 
for  a  new  triaL 

Action  uvxin  a  building  contract. 

The  cauj^e  was  tried  before  Truax,  J.,  who  clisirged 
the  juiy  as  follows  :— 

"The  plaintiffs  allege  that  in  February,  1SS2.  they 
entered  into  a  contract  with  the  defendant  to  nuake 
certain  changes  in  a  building  on  the  south  side  of  Forfy- 
jecond  street,  in  this  city,  according  to  certain  plans  and 
siiecifications,  and  that  the  defendant  agreed  to  have  thos:- 
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changes  made  prior  to  or  on  July  1,  of  that  year.  The 
plaintiffs  say  they  have  complied  suhstantially  with  all 
the  requirements  of  their  contract.  They  admit  that 
there  ■was  a  delay  in  the  completion  of  the  building,  but 
they  say  that  that  delay  was  not  caused  by  any  neglect 
on  their  part,  but  was  caused  by  and  through  the  neglect 
of  the  defendant.  The  defendant  admits  the  making  of 
the  contract ;  but  he  denies  that  the  contract  has  been 
Ijerformed  as  it  should  have  been,  and  he  alleges  that  the 
delay  which  it  is  admitted  occurred,  was  not  througli  or 
on  account  of  any  action  on  his  part.  He  denies  that  the 
delays  in  finishing  the  building  and  completing  the  work 
to  be  done  under  the  contract,  were  caused  by  modifica- 
tions of,  or  deviations  in  the  work,  varying  it  from  the 
orig;inal  contract,  or  that  any  such  modifications  or  devia- 
tions were  made  at  the  request  of  the  defendant  or  his 
agents ;  and  he  expressly  alleges  that  such  delays  and 
failure  to  complete  the  work  were  wholly  through,  and 
the  result  of  the  carelessness  and  neglect  and  improper 
conduct  of  the  plaintiffs.  The  questions  for  you  to  deter- 
mine, therefore,  are :  Have  the  plaintiffs  substantially 
complied  with  the  covenants  and  conditions  of  their  con- 
tract in  the  building  they  have  given  to  the  defendant  i 
and,  second,  were  the  delays  in  handing  over  the  building 
on  July  1,  caused  by  the  plaintiffs,  or  caused  by  the  de- 
fendant ?  The  plaintiffs,  as  I  have  told  you,  say  the  delay 
■was  ovring  to  the  changes  made  in  the  plans  and  specifica- 
tions, by  the  defendant  through  his  agents.  But  it  is  for 
you  to  say  what  is  the  fact.  Did  the  plans  show  and  call 
for  a  Whittier  elevator,  or  did  they  call  for  some  other  ? 
If,  as  they  have  stated,  the  plans  call  for  a  Whittier 
elevator,  then  a  change  was  made,  and  that  change  ex- 
cuses any  delay  caused  by  such  change.  In  relation  to 
the  water-closets,  I  do  not  remember  that  there  is  any 
evidence  (and  if  there  is,  I  ask  counsel  to  call  attention  to 
it  now)  that  the  plans  called  for  any  particular  water- 
closet." 
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"  So  much  for  the  facta  of  the  case  in  relation  to  the 
question  of  delay." 

"There  is  a  question  now,  as  to  the  compliance  by  the 
plaintiffs  with  the  conditions  of  their  contract — whether 
they  performed  the  covenants  of  fcheir  contract.  Have 
they  built  the  building  according  to  the  plans  and  specifi- 
cations ?  Now  a  literal  compliance  is  not  entirely  requis- 
ite. Have  they  substantially  built  the  building  according 
to  the  terms  of  the  contract  ? 

"I  chaise  you  that,  in  order  to  justify  a  recoverj-, 
before  you  can  find  a  verdict  for  the  plaintiffs,  the  defects, 
if  there  be  any,  must  be  only  in  the  minor  details,  and 
must  not  pervade  the  whole  building.  I  charge  you  that 
if  there  was  any  material  variation  from  the  specifica- 
tions, without  the  consent  of  the  owner,  and  this  material 
variation  runs  through  the  whole  building,  so  that  the 
defendant  has  not  got  what  he  contracted  to  get,  then  the 
plaintiffs  are  not  entitled  to  recover  in  this  action.  I  say, 
'without  the  consent  of  the  owner.'  By  that  I  mean 
without  the  consent  of  Mr.  Clement  or  Mr.  Ellis,  who 
were  the  agents  of  the  owner — without  the  consent  of  the 
owner  or  his  agents  ;  and  this  consent  may  be  implied 
from  the  acts  as  well  as  from  the  express  words  of  the 
owner  or  his  agents.  In  other  words,  is  there  such  a 
state  of  facts  as  would  wan-ant  you  in  concluding  from 
the  evidence,  that,  with  full  knowledge  of  the  condition 
in  which  the  work  had  been  done,  the  defendant  accepted 
the  work  ?  If  there  be  any  such  facts,  and  you  can  fairly 
draw  that  conclusion  from  those  facts,  then  I  charge  you 
that  there  has  been  an  acceptance.  In  other  words,  it  is 
not  necessary  that  an  acceptance  should  be  in  the  words 
'  I  accept.'  You  may  imply  it  from  the  acts  of  the  party. 
But  the  acceptance  of  the  architects  is  not  the  acceptance 
of  the  defendant  in  this  action  ;  because  there  is  no  evi- 
dence (I  charge  you)  that  the  architects  were  agents  of  the 
defendant,  so  that  they  could  bind  him  by  accepting  the 
work. 

"  I  also  charge  you  that  the  occupation  of  the  building 
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by  the  defendant  is  not  a  waiver  of  strict  performance 
of  the  contract ;  tliat  a  party  is  entitled  to  retain,  with- 
out compensation,  the  benefit  of  a  partial  performance, 
where,  from  the  nature  of  the  contract,  he  must  receive 
such  benefits  in  advance  of  a  full  performance,  and  is,  by 
the  contract,  under  no  obligation  to  pay  until  the  perfonn- 
ance  is  complete. 

"In  relation  to  the  changes  in  the  contract,  I  have 
chained  you  that  the  architects  were  not  the  agents  of 
the  defendant,  and  that  they  had  no  right  to  make  anv 
change  without  the  consent  of  the  defendant.  There 
must  be  no  willful  deviation  from  the  specifications,  and 
if  there  was  any  such  deviation,  there  must  be  a  verdict 
for  the  defendant,  unless  the  defendant  or  his  agent  has 
consented  thereto. 

"While  the  plaintiffs  were  under  obligation  to  comply 
with  the  contract  and  specifications,  stiU,  if  the  defend- 
ant knew  that  they  had  not  so  complied,  and  acceptal 
and  paid  for  the  work  then  done,  without  objection,  you 
would  be  entitled  to  coiisider  that  as  a  waiver  of  strict 
compliance. 

"  The  plaintiffs  claim  that  they  have  fxiUy  and  suffi- 
ciently performed  their  contract  according  to  its  terras, 
and  according  to  the  specifications  and  plans,  and  that  tho 
matters  which  are  the  subject  of  complaint  by  the  defend- 
ant, are  not  attributable  to  any  failure  in  performance  by 
the  plaintiffs,  and  in  considering  this  claim  of  the  plaint- 
iffs, you  aro  instructed  that  the  rule  of  law  is  that  if  Jo" 
find  that  the  proof  supports  this  claim,  the  plaintiffs  are 
entitled  to  your  verdict. 

"There  has  been  evidence  that  there  was  a  defect  or 
deflection  in  the  walls.  If  this  deflection  in  the  walls  was 
caused  by  the  plans  not  being  the  right  kind  of  plans  for 
the  building— if  it  was  caused  through  a  defect  iu  the 
plans  instead  of  a  defect  in  the  construction  of  the  work 
by  the  plaintiffs,  then  that  is  not  the  plaintiffs'  mistake, 
and  they  are  not  responsible  for  it — it  is  the  mistake  of 
the  defendant. 
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"  If  you  find  that  the  plaintiffs  have  performed  theii' 
contract  in  every  respect  except  as  to  time,  and  you 
fmther  find  that  the  delay  in  completing  the  contract  by 
the  time  specified,  was  attributable  to  changes  in  the  work 
from  the  original  contract  and  specifications  made  at  the 
request  of  the  defendant,  of  those  acting  for  him,  then 
the  plaintiff  can  recover,  notwithstanding  such  delay. 

"  A  substantial  compliance  only  is  required,  and  if  the 
owner  suffei-s  the  builder  to  go  on  after  the  time  limited 
has  expired,  with  knowledge  of  its  condition,  without 
expi-essing  disapproval,  he  waives  the  forfeiture  which  he 
might  otherwise  have  claimed.  He  was  bound  to  express 
his  dissatisfaction  at  the  delay  ;  and  if  he  intended  to  take 
advantage  of  it.  should  have  acted  with  promptness  at  the 
time,  instead  of  allowing  the  contractor  to  expend  time 
and  money  in  the  completion  of  the  work. 

"  If  the  plaintiffs  were  proceeding  to  complete  their 
contract  according  to  its  terms,  and  according  to  the 
specifications,  and  changes  were  made  in  reference  to  the 
elevator,  water-closets,  or  in  any  other  respects,  at  the 
i-equest  of  the  defendant  or  his  agent,  and  such  changes, 
or  any  of  them,  prevented  the  completion  of  the  contract 
by  July  1,  1S82,  then  the  plaintiffs  are  excused  for  not 
completing  at  that  date.  If  you  find  any  of  the  facts  that 
I  have  mentioned,  which  excused  the  non-completion  by 
July  1,  1882,  then  the  plaintiffs  were  bound  to  complete 
the  work  only  within  a  reasonable  time  ;  what  was  a  rea- 
sonable time  is  a  question  to  be  determined  by  the  jury 
fi-om  the  circumstances  of  the  case. 

"Where  a  builder  has  in  good  faith  intended  to  com- 
ply with  the  conti-act,  and  has  substantially  complied 
with  it,  although  there  may  be  slight  defects  or  uninten- 
tional omissions,  he  may  recover  the  contract  price,  less 
the  damage  on  account  of  such  defects  ;  if  the  jury  find 
the  general  purpose  of  the  contract  between  the  parties 
has  been  accomplished,  the  plaintiffs  are  entitled  to 
recover  upon  the  contract. 

"  The  principal  question  is  perhaps,  in  relation  to  the 
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V.  650  ;  Gray  v.  N.  Y.  C.  &  H.  E.  R.  Co.,  11  Hun,  70  ; 
Hoffman  v.  Galiaher,  6  Daly,  i2  ;  McCarron  v.  McNulty, 
i  Gray  [Mass.]  139  ;  Brown  v.  Foster,  113  Mass.  ISfi  ;  S. 
C,  IS  Am.  R.  430  ;  Gibson  v.  Cronage,  39  Mich.  49  ;  S.  C, 
33  Am.  351 ;  note  pp.  353,  354  ;  Galeski  v.  Clark,  44  Conn. 
21S  ;  Eussell  v.  Allerton,  31  Hun,  307).  Even  Judge 
Broxson  concedes  this  to  be  the  rule  in  Buller  v.  Tucker 
(34  Wend.  449). 

III.  This  was  not  a  contract  to  erect  a  building,  but 
one  to  alter  or  repair  a  building  already  erected,  and  the 
true  rule  of  damages  was,  what  it  would  cost  to  make 
the  building,  as  left  by  the  plaintiffs,  conform  to  the  con- 
tract, plans  and  specifications  (Smith  v.  Brady,  17  N.  Y. 
173-177),  The  rule  as  announced  by  thecouit  of  appeals, 
in  Kidd  v.  McCormick  (83  N.  Y.  381),  does  not  apply  to 
the  case  of  an  alteration  of,  or  repairs  to,  a  building. 

IV.  The  court  erred  in  leaving  it  as  a  question  of  fact 
for  the  jury  "to  determine  whether  the  twelve-inch  waU 
was  completed  substantially  as  required  by  the  terms  and 
specifications  of  the  contract. "  The  specifications  expressly 
requii-ed  that  the  wall  should  have  been  built  up  to  the 
top  of  the  basement  floor  joists.  Instead  of  which,  it  was 
only  built  up  to  the  under  side  thereof,  about  twenty 
inches  lower  than  was  required  by  the  specifications. 
This  precise  point  was  decided  in  Glacius  v.  Black  (07  N. 
Y.  563-567).  The  same  rule  was  laid  down  in  Smith  t\ 
Brady  {17  iV.  Y.  173.  See  also  opinion  of  Judge  Comstock 
in  this  case,  pages  186,  187). 

V.  All  of  the  evidence  given  by  the  plaintiffs'  witness, 
HiU,  the  superintendent  of  the  architects  employed  by  the 
defendant,  as  to  changes  made  by  his  direction  from  the 
plans  or  specifications,  should  have  been  excluded  under 
the  contract  (Glacius  v.  Black,  50  N.  Y.  143,  at  p.  150  ; 
Oraham  d:  Waterman  New  Trials,  613-630).  Thea<lmis- 
sion  of  this  testimony  is  cause  for  reversal  (Gulf  C.  & 
Santa  Fe  R'y  Co.  v.  Levy,  59  Tex.  542  ;  46  Avi.  269), 

VI.  Chesley  stated,  on  cross-examination,  that  the 
twelve-inch  brick  wall  was  not  laid  to  the  top  of  the  base- 
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ment  floor  joist,  as  required  by  the  specifications.  Plaint- 
iffs' counsel  then  asked,  "Why  was  not  that  done  f 
Defendant  objected  as  incompetent.  The  question  'jras 
allowed  upon  defendant's  exception,  and  the  witness 
answered  :  "  Mr.  Hill  decided  that  that  was  the  best  'way 
to  doit."  Defendant's  motion  to  strike  out  this  answer 
was  denied,  and  an  exception  was  taken.  After  stating 
that  they  had  not  complied  with  the  specifications  in  tliis 
exceedingly  important  particular,  plainti£fs  were  allowed 
to  excuse  their  failure  by  showing  that  this  same  Mr. 
Hill,  the  employee  of  the  architects,  decided  that  it  was 
the  best  way.  Even  if  it  be  proper  to  allow  plaintiffs  to 
show  why  they  deviated  from  the  specifications,  it  is 
unquestionably  incompetent  to  allow  such  testimony  as 
this  to  stand  upon  the  recoi-d,  and  the  answer  at  least 
should  have  been  stricken  out.  The  answer  might  have 
been  that  defendant  so  directed, 

Nortvood  (&  Coggeshell,  attorneys,  and  Carlisle  JVbr 
wood,  Jr.,  of  counsel  for  respondents,  cited  authorities 
for  the  following  propositions,  urged  by  them  :^I.  The 
rule  as  to  delay  is>  that  where  a  contractor  in  a  contract 
of  this  kind  was  prevented  from  completing  liis  contract 
by  changes  fix>m  the  specifications,  or  by  any  act  of  the 
other  party,  the  contractor  would  be  excused  from  per- 
forming at  the  contract  time  (Dillon  i'.  Masterson,  +- 
Super.  Ct.  176 ;  Doyle  v.  Halpin,  33  2b.  352 ;  Smith  *■- 
Gugerty,  4  Barb.  61i ;  Flemings.  Gilbert,  3  John.  r>2S; 
Farnham  v.  Koss,  2  Halt,  167  ;  Stewart  v.  Keteltas,  30  -^■ 
Y.  3SS  ;  Sinclair  v.  Talmadge,  35  Barb.  C(>2). 

II.  It  is  conclusively  settled  that  the  true  test  of  tlie 
question  whether  the  plaintiffs  can  recover  iipon  a,  con- 
tract such  as  in  the  case  at  bar,  is  as  follows :  If  the 
defects  are  of  such  a  grave  nature  that  they  go  to  the 
whole  purjKtse  of  the  contract  between  the  parties,  pLsa-in*^ 
iflfs  can  recover  directly  on  conti-act ;  but  if  they  are  the 
defects  of  such  a  character  that,  though  grave  in  tl^^"'" 
selves,  they  relate  simply  to  pai-ticular  parts  of  the  st-rtJf- 
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Jure,  they  can  (Woodward  v.  Fuller,  80  N.  1'  312  ;  Glacius 
c.  Black,  CT  lb.  563  ;  50  lb.  143  ;  Johnston  v.  De  Peyster, 
00  2b,  GCti  ;  Hickman  v.  Pinckney,  SI  lb.  211 ;  O'SulHvan 
%:  Connor,  8  Week.  Dig.  61  ;  Phillip  v.  Gallant,  62  N.  V. 
25G  ;  Weeks  v.  Little,  i7  Super.  Ct.  1  ;  aff'd,  89  N.  Y. 
566  ;  Smith  v.  Gugerty,  i  Barb.  G14).  It  is  now  well  set- 
tled law  that  ' '  where  a  builder  has,  iu  good  faith,  intended 
to  comply  with  the  contract,  and  has  substantially  com- 
plied with  it,  although  they  may  he  slight  defects  caused 
by  inadvertence  or  intentional  omissions,  he  may  recover 
the  contract  price  less  the  damage  en  account  of  sucli 
defects  (Woodwai-d  v.  Fuller,  SO  N.  Y.  312,  405). 

III.  Mr.  Chesley,  having  testified,  on  cross-examina- 
tion, that  the  twelve-inch  wall  was  not  laid  on  top  of  the 
basement  floor  joist,  was  asked,  on  the  re-direct,  why  that 
was  not  done,  which  was  objected  to  as  incompetent,  and 
having  answei-ed  that  Mr.  Hill  decided  that  was  the  best 
way  to  do  it,  defendant's  coimael  moved  to  strike  out  the 
answer,  "on  the  ground  that  the  decision  of  Mr.  Hill 
cannot  control  the  work."  The  court  will  recall  the 
numerous  cases  cited  {ante),  liolding  that  the  good  faith 
of  tlie  contractor,  where  he  deviates  from  the  contract,  is 
one  of  the  elements  of  his  case.  On  the  question  of  plaint- 
iffs' good  faith,  the  testimony  was  competent ;  and  as  to 
the  motion  to  strike  out,  the  ground  of  the  motion  was 
wholly  untenable  ;  plaintiffs  never  claimed  that  the  deci- 
sion of  Ml'.  Hill  was  controlling.  The  defendant's  counsel 
requested  the  jury  to  be  instructed  on  this  point,  and  the 
court  allowed  the  I'equest. 

rv.  The  provision  in  the  contract  that  ' '  all  work  and 
finish  shall  be  done  to  the  satisfaction  of  the  party  of  the 
first  part,"  means  should  be  to  the  reasonable  satisfaction 
of  the  otuner  {Addison  Contr.  §  858  ;  Dalman  v.  King,  4 
Bing.  N.  C  115),  and  this  was,  on  the  evidence,  a  ques- 
tion for  the  jury. 

V.  Plaintiffs  insist  that  since  this  building  was  not 
built,  or  to  speak  more  accurately,  was  not  altered  into  a 
bachelor  apartment  house,  for  occupancy  by  the  defend- 
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ant ;  but  that  on  the  contrary  the  purpose  of  the  building 
was  renting  it  to  others  ;  that  the  only  damages  defend- 
ant could  recover  would  be  such  as  were  occasioned  by  the 
actual  loss  of  a  tenant  whom  he  might  have  procured  but 
for  the  vmreadiness  of  the  building  (Wagner  v.  Corkhill, 
40  Barb.  175). 

VI.  The  rule  of  damages  invoked  by  defendant  was 
clearly  incorrect.  He  was  not  entitled  to  recover  the  cost 
of  supplying  omissions,  or  of  making  good  defects,  but 
could  recover,  if  at  all,  the  dilBference  in  value  between 
the  building  as  contracted  for  and  as  finished  (Kidd  v. 
McCormick,  83  N.  Y.  391-397). 

By  the  Court.— O'GrORMAN,  J. — The  plaintiffs  were 
building  contractors,  doing  business  in  the  city  of  New 
York  under  the  firm  name  of  Morton  &  Chesley,  and  on 
or  about  Februaiy  4:,  1882,  they  entered  into  a  written 
agreement  with  the  defendant — "'  to  tear  out,  alter  and 
rebuild  "  his  premises  known  as  228-232  West  Forty- 
second  street,  in  this  city,  so  that  they  should  contain  a 
complete  first  class  apartment  house  of  thirty-nine  com- 
plete suits,  in  the  same  general  style  as  to  workmanship, 
&c.,  as  that  prevailing  in  ^'The  Benedick"  apartment 
house  in  Washington  square.  The  work  was  to  be  done 
pursuant  to  certain  specifications,  "so  far  as  the  same 
were  applicable  thereto, "  and  in  accordance  with  detailed 
plans  to  be  prepared  by  McKim,  Mead  &  White,  defend- 
ant's architects,  and  approved  by  the  defendant.  All 
work  was  to  be  done  to  the  satisfaction  of  the  defendant, 
and  the  whole  was  to  be  finished  on  July  1,  1882.  The 
sum  of  $45,000  was  to  be  paid  to  plaintiflfs  for  their  work, 
in  monthly  installments,  on  certificates  of  the  architects, 
and  the  balance  was  to  be  paid  on  the  final  performance 
of  the  contract,  and  dehveiy  of  the  premises  to  the  defend- 
ant as  contracted  for. 

The  work  was  not,  in  fact,  finished  until  February  28, 
18S3,  when  the  premises  were  delivered  to  the  defendant. 

The  defendant  Harrison  resided  in  Vermont,  and  never 
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gave  personal  attention  to  the  building  while  in  prepress. 
It  does  not  appear  that  he  was  ever  there,  and  he  left  the 
l)rotection  of  his  interest  in  the  matter  wholly  to  two 
persons  who  acted  as  his  agents  therein,  named  respec- 
tively George  W.  EUlis,  iiis  attorney,  and  Percival  W. 
Clement,  who  guaranteed  the  defendant's  payments  on 
the  work,  and  entered  into  possession  of  the  premises 
when  completed  and  delivered  up  by  the  plaintiffs. 

The  defendant  paid  the  plaintiffs  )?8,800  during  the 
progress  of  the  work,  and  this  action  was  brought  to 
recover  from  him  $30,200,  the  balance  claimed  to  be  still 
due.  The  defense  was,  that  the  plaintiffs  had  failed  to 
comply  with  important  and  substantial  requirements  of 
the  contract  ;  that  the  time  fixed  in  the  contract  for  the 
completion  of  the  work,  July  1,  1882,  was  of  the  essence 
of  the  contract ;  that  in  various  other  particulars  the 
defendant,  by  reason  of  the  negligence  and  unskillfulness 
of  the  plaintiffs  as  to  matenal  and  substantial  provisions 
of  the  contract,  had  been  subjected  to  great  loss  and  dam- 
age, amounting  to  $40,000,  for  which  sum  the  defendant 
made  a  counter-claim. 

Of  these  charges  against  the  plaintiffs,  of  failure  to 
comply  with  their  contract,  but  two  seem  to  be  important 
and  entitled  to  consideration  as  affecting  this  appeal. 
One  was,  that  the  plaintiffs  failed  to  build  a  twelve-inch 
brick  wall  from  the  foundation  to  the  top  of  the  iron  cor- 
nice or  basement  floor  joist,  as  required  by  the  specifica- 
tions. It  is  not  denied  that  in  this  respect,  the  strict  let- 
ter of  the  specifications  was  not  complied  with.  The 
brick  wall  was  built  only  to  the  underside  of  the  girder, 
on  which  the  floor  beams  of  the  basement  floor  rested. 
This,  defendant  claims,  was  a  material  and  substantial 
violation  of  the  contract,  disentitling  the  plaintiffs  to  any 
recovery  ;  that  its  effect  was  to  allow  of  a  depression  in 
the  second,  third,  fourih,  and  fifth  flooi's  of  the  building, 
of  from  one  to  one  and  one-half  inches ;  and  that  this 
mischief  would  not  have  occurred  if  the  brick  wall  had 
been  built  to  the  top  of  the  basement  floor  joist,  as 
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required  by  the  specifications.  There  was,  on  this  sub- 
ject, much  conflict  of  testimony.  Witnesses  on  the  part 
of  the  plaintiffs  testified  that  it  would  have  been  improper 
and  unsafe  to  carry  the  twelve  inch  brick  wall  to  the  top 
of  the  basement  floor  joist ;  that  when  the  time  came  to 
do  this  work,  it  was  foxmd  that  to  carry  out  exactly  the 
terms  of  the  contract,  would  have  left  the  wall  partition 
and  everything  resting  on  it  in  the  five  stories  above,  Trith- 
out  any  support,  and  would  have  jeopardized  the  whole 
building ;  that  the  course  actually  adopted,  was  the  proper 
course  ;  that  the  depression  of  the  floors  above  was  not 
more  than  usually  occurred  in  houses  thus  altered  from 
one  purpose  to  another ;  that  it  was  not  caused  by  the 
plan  adopted,  but  was  the  result  of  shrinkage  of  the  wood 
from  over-heating  of  the  building,  for  which  said  Clement 
was  responsible,  and  of  the  great  additional  weight  of 
many  new  partitions,  erected  on  the  upper  floors,  while 
in  the  house,  in  its  former  state,  few  partitions  or  rooms 
had  existed. 

The  testimony  of  Mr.  Hill,  the  superintendent  employed 
by  the  architects,  was  substantially  to  this  effect :  He  was 
continuously,  from  day  to  day,  observing  the  work  as  it 
progi-essed,  and  it  was  his  duty  to  see  that  the  work  was 
done  according  to  the  plans  and  specifications.  It  was  he 
who  directed  this  deviation  from  the  terms  of  the  specifi- 
cations, without  any  consultation  with  his  employers, 
because,  in  his  opinion,  it  was  necessary,  and  any  other 
course  would  have  caused  the  whole  building  to  settle. 

As  tending  to  show  acquiescence,  or  waiver  of  objec- 
tion on  the  part  of  the  defendant,  the  plaintiffs  proved 
that  both  of  the  defendant's  agents,  Ellis  and  Clement, 
were  frequent  in  their  visits  to  the  building,  while  it  was 
in  progress,  and  active  in  their  criticism  of  the  work ;  that 
their  constant  presence  had  placed  them  in  a  position 
where  knowledge  of  all  that  was  done  there  was  within 
their  reach,  and  that  they,  or  either  of  them,  must  have 
known  of  the  manner  in  which  the  provision  of  the  con- 
tract, as  to  the  twelve -inch  wall,  was  being  carried  out. 
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The  learned  trial  judge  submitted  to  the  jury,  as  a 
question  of  fact,  whether  the  plaiutiffs  had  substantially 
]>erformed  their  contract,  or  whether  there  had  been  any 
material  variation  from  it  without  the '  consent  of  the 
owner  or  his  agents,  and,  in  his  charge,  correctly  instructed 
the  jury  as  to  the  rule  of  law  applicable  to  the  case,  and 
his  charge  was  in  harmony  with  the  authorities  cited  by 
the  learned  counsel  for  the  defendant.  In  my  opinion, 
the  question  was  properly  submitted  to  the  determination 
of  the  jury. 

The  other  ground  of  defense  is  the  plaintiffs'  delay  to 
complete  the  work  on  July  1,  1882,  as  required  by  the 
terms  of  the  contract,  whereas,  the  work  was  not  in  fact 
completed  until  February  28,  18S3,  seven  months  after- 
wards. 

For  this  failure  to  comply  with  the  terms  cf  the  agree- 
ment, plaintiffs  offer  this  excuse.  They  say  that  they 
were  embarrassed  and  delayed  by  changes  of  plan  made 
by  defendant's  agents,  Ellis  and  Clement. 

The  intention  of  the  parties  to  the  contract  was,  it 
appears,  at  first  that  an  elevator  should  be  put  in  the 
building,  of  the  kind  known  as  the  "  Whittier"  elevator, 
and  which  was  used  in  the  "  Benedick  "apartment  house. 
During  the  progress  of  the  work,  and  about  May  23,  1882, 
Clement  determined  to  use  an  "  Otis  "  elevator  instead, 
and  this  change  rendered  necessary  some  other  changes 
of  the  plans,  as  they  were  originally  formed.  It  is  in  evi- 
dence that  when  the  plaintiffs  were  informed  of  tliis 
change  to  the  "Otis "  elevator,  they  had  already  made  a 
contract  for  an  elevator  with  tho  "Whittier  Machine 
Company,"  dated  March  6,  1882,  and  some  necessaiy 
delay  occurred  before  plaintiffs  could  relieve  themselves 
from  their  contract  with  the  "  Whittier  Company."  This, 
they,  at  last,  succeeded  in  douig ;  and  on  Jime  29,  18S2, 
they  made  a  contract  with  "Otis  Brothers." 

Testimony  was  also  given,  on  behalf  of  the  plaintiffs, 
to  show  that  the  completion  of  the  building  had  been 
fiorther  delayed  by  a  change  made  by  defendant's  agents 
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as  to  the  kind  of  water-closets  to  be  put  in.  The  archi- 
tects at  first  determined  on  the  closet  known  as  the 
"  Bartholomew  "  as  being  that  kind  in  use  in  the  "  Bene- 
dick." They  afterwards  changed  it  to  the  '^  Zane  "  closet. 
Then,  Clement  finally  requh'ed  that  the  "  Helly er "  plan 
should  be  used,  which  involved  putting  in  a  Une  of  pipe 
directly  to  the  roof.  This  last  choice,  on  the  part  of 
Clement,  was  not  communicated  to  Chesley,  one  of  the 
plaintiffs,  until  July  28,  1882,  some  days  after  the  day 
fixed  for  the  final  completion  of  the  building.  It  is  also 
in  evidence  that  these  * '  Hellyer ''  closets  as  ordered,  were 
not  dehvered  to  the  plaintiffs  xmtil  September  18S2. 

The  learned  trial  judge  submitted  to  the  jury,  with 
proper  instructions,  the  question  as  to  whether  or  not  the 
plaintiffs  had  shown  good  reason  or  valid  excuse  for  not 
completing  the  building  at  the  day  fixed  by  the  contract, 
and  whether,  under  all  the  circmnstances  of  the  case,  they 
had  completed  it  in  reasonable  time.  No  error,  in  my 
opinion,  was  committed  therein.  Both  these  questions 
were  proper  for  the  determination  of  the  jury,  and  there 
was  enough  of  evidence  in  the  case  to  sustain  their 
verdict. 

The  appellant's  exception  to  the  refusal  of  the  trial 
judge  to  charge  ' '  that  if  they  found  that  the  contract  has 
been  substantially  j^erf ormed,  they  must  allow  the  defend- 
ant such  an  amount  as  would  be  necessary  to  make  the 
building  conform  to  what  the  spiecifications  required,  was 
not  well  taken.  The  time  rule  of  damages  in  the  case  at 
bar  would  be  the  difference  in  value  between  the  house  as 
it  was  in  fact  finished  by  the  plaintiff,  and  as  it  would  have 
been  if  he  had  accurately  carried  out  the  provisions  of  the 
contract  (Kidd  v.  McCormick,  83  N.  V,  391).  As  a 
means  of  ascertaining  that  difference,  and  as  matter  of 
evidence  tending  to  that  end,  the  inquiry  as  to  the  actual 
cost  of  making  the  building  conform  to  the  specifications, 
would  not  be,  in  the  case  at  bar,  material  or  relevant.  It 
is  manifest,  that  to  raise  this  twelve-inch  brick  wall,  nou\ 
to  the  top  of  the  basement  floor  joist,  might  involve  the 
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destiTiction  of  so  much  work  already  done>  and  the  doing 
of  so  much  work  not  originally  contemplated  by  the 
parties,  that  such  an  inquiiy  coiild  not  give  any  reliable 
aid  to  the  jury  in  ascertaining  the  difiference  in  value, 
between  the  building,  in  a  defective  condition,  and  what 
woxild  have  been  its  value  if  no  defect  had  existed. 

This  case  seems  to  have  been  tried  with  care,  and  an 
exhaustive  examination  of  all  the  facts  which  could  give 
any  light  to  the  jury.  The  jury  were  also  allowed  to 
visit  the  building  in  question,  and  I  see  noi-eason  to  inter- 
fere ■with  their  verdict. 

The  judgment  appealed  from  should  be  afRrmed,  with 
costs ;  and  the  order  appealed  from  should  also  be 
affirmed,  with  $10  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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Healetl-ate — fontrad,  f.rr  purchate  of— action  hy  vendee  to  recoter  depotit, 
itc. — tckat  drjectt  in  title  will  guilaia. 

WheTi  a  party  aeeks  to  ilisaffinaa  contract  (or  the  purchase  ot  real  estate 
and  to  recover  the  <ie|iosit  made  on  account  of  the  price,  etc.,  on  the 
ground  of  a  defective  title,  te  must  satisfy  tiie  court  that  the  title  is  bad 
before  he  can  recover.  It  is  not  enough  to  merely  show  that  it  is  donbt- 
ful. 

Accordingly,  where  plain  tiS,  the  vendee,  refused  to  take  title  on  the  ground 
thut  there  was  an  outstanding  claim  of  title,  under  nbich  certain  persons 
cluimctl  litle  to  the  property  in  question,  but  the  undisputed  evidence 
on  the  ttial  showed  that  defendant,  the  vendor,  and  his  grantors,  had 
been  in  actual  possession  for  about  thirty  years  under  n  claim  of  title 
beginning  in  182.5,  and  there  was  nothing  tending  to  show  possession  in 
any  other  person,  or  that  any  third  person  had  a  valid  claim  or  lien  on 
the  land. 

Helil,  that  i>lnintiR' could  not  recover  the  deposit  made  by  him  on  aceonnt 
of  the  purchase  price.  The  facts  Khow  a  clear  adverse  posBefsion  under 
the  Code  for  over  twenty  years,  which  makes  a  title  that  a  purchaser  may 
not  refuse. 
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Statement  of  the  Case. 

Before  Sedgwick,  Ch.  J  ,  and  Truax,  J. 

Decided  July  23,  1885. 

Application  by  the  plaintiff  for  judgment,  on  a  ver- 
dict for  the  plaintiff,  ordered  by  the  trial  court,  subject  to 
the  opinion  of  the  general  term. 

Action  to  recover  $1,500,  deposited  by  plaintiff  as  ven- 
dee, on  signing  a  contract  for  the  purchase  and  sale  of 
real  estate,  also  $608.33  expenses  and  counsel  fee  in  exam- 
ining title. 

The  plaintiff,  a  charitable  corporation,  desiring  to 
purchase  property  on  which  to  build,  entered  into  a  con- 
tract with  this  defendant,  whereby  defendant  agreed  to 
sell,  and  plaintiff  to  purchase,  six  lots  of  land  on  the 
north-west  corner  of  Eighty-eighth  street  and  Fourth 
avenue,  in  the  city  of  New  York,  one  hundred  and  thirty 
feet  on  Eighty -eighth  street  by  half  the  block  in  depth, 
for  the  sum  of  $45,000,  whereof  $1,500  was  deposited  with 
the  defendant  on  the  execution  of  the  agreement,  and  the 
balance,  viz.,  $43,500  was  to  be  paid  on  the  deh very  of  the 
deed,  which  deed  was  to  contain  full  covenants  and  war- 
ranty, and  the  premises  to  be  free  from  all  incumbrance. 
Plaintiff  employed  counsel  to  examine  the  title,  and  upon 
such  examination  it  wus  found  that  there  was  another 
outstanding  chain  of  title  claimed  adverse  to  it,  as  follows : 
On  August  30,  1819,  one  Elemuel  Sheldon  filed  and 
recorded  in  the  register's  office  of  New  York  county,  a 
deed  from  one  Patrick  McKay  and  wife,  to  said  Elemuel 
Sheldon,  conveying  with  other  property,  the  premises  in 
question,  and  annexed  to  said  deed  and  recorded  therewith 
was  a  map  showing  said  premises  and  entitled,  ^'  A  map 
of  a  piece  of  land  situate  in  the  ninth  ward  of  the  city  of 
New  York,  on  the  Harlem  Height,  the  property  of  Patrick 
McKay,  Esq.,  containing  seven  acres  and  three  roods, 
fifteen  perches,  surveyed  New  York,  October  1,  1818,  by 
Adolphus  Loss,  surveyor."  After  various  mesne  convey- 
ances, there  was  also  recorded,  on  January  16, 1833,  a  deed 
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of  same  premises  to  Joseph  ParkE,  said  Joseph  Parks  died 
and  left  a  will,  which  was  duly  admitted  to  probate  March 
1,  1837,  whereby  said  testator  devised  his  estate  to  his 
executors,  in  trust,  and  on  Febniary  19,  1868,  by  an  order 
or  decree  of  the  supreme  court,  new  trustees  WOTe 
appointed.  Subsequently  an  action  of  ejectment  was 
brought  in  the  United  States  circuit  court  for  the  south- 
ern district  of  New  York,  by  said  heirs,  against  the  defend- 
ant for  the  recovery  of  the  possession  of  the  premises  in 
question  and  adjoining  property,  and  such  action  is  now 
pending. 

The  defendant  tendered  a  good  and  sufficient  deed  of 
the  premises,  which  the  plaintiff  refused  to  accept,  object- 
ing to  the  title  because  of  the  claim  of  ownership  by  per- 
sons representing  themselves  to  be  the  heirs  of  said 
Parks.  The  defendant  asserted  that  the  title  was  good 
and  sufficient,  tendered  affidavits  of  adverse  possession 
for  t  wenty  years  and  more,  and  offered  to  put  the  plaintiff 


Further  facts  appear  in  the  opinion. 

Kelly  &  MacRae,  attorneys,  and  William  H.  Amoux 
and  W.  F.  MacRae,  of  counsel  for  plaintiff  :— I.  Plaintiff 
is  entitled  to  a  good  and  marketable  title,  one  that  is  inde- 
feasible and  xmincumbered,  and  the  defendant's  title  is 
not  such  a  one  (Burwell  v.  Jackson,  9  N.  Y.  535  ;  Fletcher 
V.  Button,  4  76.  396  ;  Story  v.  Conger,  3C  lb.  673  ;  Delevan 
V.  Duncan,  49  lb.  485  ;  Piser  v.  Lockwood,  30  Hun,  6 ; 
Post  V.  Bemheimer,  31  lb.  247 ;  Chamberlain  v.  Brady, 
49  Super.  Ct.  484  ;  Atkinson  Marketable  Titles,  2,  3,  379 ; 
Bostwick  V.  Beach,  31  Hun,  343).  If  there  is  any  defect, 
the  purchaser  may  refuse,  however  remote  the  probabihty 
of  his  ever  being  incommoded  thereby  (Brooklyn  Park 
Com.  V.  Ai-mstrong,  45  N.  Y.  234).  The  court  will  not 
compel  a  purchaser  to  accept  a  title  which  is  so  doubtful 
that  it  may  expose  him  to  litigation,  though  the  court 
may  beheve  it  to  be  good  (Post  v.  Bemheimer,  31  Hun, 
847).     A  purchaser  cannot  be  compelled  to  take  a  title 
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depending  upon  adverse  possession  and  parol  proof  to 
support  it,  unless  in  a  case  beyond  all  reasonable  doubt 
(Mott  V.  Mott,  6&  N.  Y.  246  ;  Hartley  v.  James,  50  Jb.  38). 
It  is  not  enough  that  the  vendor  has  an  equitable  title 
which  the  purchaser  may  acquire  together  with  the  pos- 
session and  use  of  the  premises  (Fletcher  v.  Button,  4  N, 
Y.  396  ;  See  also,  King  v.  Knapp,  59  lb.  462).  To  consti- 
tute a  cloud  upon  title  it  is  sufficient  that  there  be  a  deed 
vahd  upon  its  face,  accompanied  with  a  chain  of  title,  under 
such  circumstances  that  a  court  of  equity  can  see  that  the 
deed  is  likely  to  work  mischief  (Fonda  v.  Sage,  48  iV.  F. 
1Y3).  Anything  is  a  cloud  upon  a  title  which  is  calculated 
to  cast  doubt  or  suspicion  upon  the  title,  or  seriously  to 
embarrass  the  owner  either  in  maintaining  his  rights  or 
disposing  of  the  property  (Ward  v.  Dewey,  16  N.  Y.  519). 
A  purchaser  is  entitled  to  a  marketable  title.  As  a  gen- 
eral rule  a  title  which  is  open  to  judicial  doubt  is  not  a 
marketable  title.  A  purchaser  is  not  to  take  a  property 
which  he  can  only  acquire  in  possession  by  htigation  and 
judicial  decision,  nor  one  the  possession  of  which  he  must 
thus  defend  (Shriver  v.  Shriver,  86  N.  F.  5Y5). 

II.  If  plaintiff  "  was  not  boimd  to  accept "  the  title 
tendered  by  defendant,  and  clearly  it  was  not,  then 
plaintiff  is  entitled  to  recover  back  the  money  paid  under 
the  contract,  as  upon  a  consideration  that  has  failed 
(Bruner  v.  Meigs,  64  N.  Y.  515). 

III.  ^^  The  right  to  a  good  title  is  not  a  right  growing 
out  of  the  agreement  between  the  parties,  but  given  by 
the  law — ^the  purchaser  being  entitled  to  have  a  clear 
title  shown,  not  merely  on  the  ground  that  it  is  stipulated 
for  by  the  agreement,  but  on  the  principle  growing  out  of 
the  nature  of  the  contract,  that,  as  the  purchaser  parts 
with  good  money,  the  vendor  shall  give  in  return  an 
estate  with  a  clear  title  "  {Atkinson  Marketable  Titles^ 
379).  "The  distinction  is  not  between  a  title  which  is 
absolutely  good  or  bad,  but  between  a  title  which  the 
court  considers  so  clear  that  it  will  enforce  its  acceptance 
by  a  purchaser,  and  one  which  the  court  wiU  not  go  so 
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far  as  to  declare  it  a  bad  title,  but  only  that  it  is  subject 
to  so  much  doubt  that  a  purchaser  ought  not  to  be  com- 
pelled to  accept  it.  In  short,  whatever  may  be  the  private 
opinion  of  the  court  as  to  the  goodness  of  the  title,  yet  if 
there  be  a  reasonable  doubt,  either  as  to  matter  of  law  or 
fact,  a  purchaser  will  not  be  compelled  to  take  "  {lb.  2,  3). 

John  W.  Pirsson,  attorney,  and  John  E.  Parsons 
and  John  A.  Beall,  of  counsel  for  defendant  : — I.  The 
plaintiff  has  utterly  failed  to  show  title  in  the  Parks  heirs, 
or  that  there  ever  was  any  possession  under  the  alleged 
claim. 

II.  In  order  to  recover,  the  plaintiff  must  show  that 
the  title  is  bad,  or  at  least  that  it  is  really  doubtful.  It 
may  be  conceded  that  the  general  mle  in  equity  is  that  a 
purchaser  will  not  be  compelled  to  take  a  doubtful  title  ; 
but  then  the  doubt  must  be  shown  to  be  real,  or,  in  other 
words,  substantial.  This  case  is,  however,  very  different ; 
the  pui-chaser  is  the  actor ;  it  seeks  to  disaffirm  and 
rescind  an  executory  contract,  and  to  recover  the  deposit 
paid  on  the  sale.  Here  it  is  the  duty  of  the  plaintiff  to 
satisfy  the  court  that  the  title  is  absolutely  bad.  A 
merely  doubtful  title  will  not  do  (O'Keilly  v.  King,  28 
How.  Pr.  408  ;  21  Mich.  351).  "The  court  must  govern 
itself  by  a  moral  certainty,  for  it  is  impossible  in  the 
nature  of  things  that  there  should  be  a  mathematical  cer- 
tainty of  a  good  title  "  {Lord  Hardwicke,  2  Aik.  20). 
Unless  plaintiff's  objection  to  the  title  is  sustained,  it 
cannot  recover  back  its  part  payment  of  purchase  money 
(Page  V.  McDonnell,  55  N.  Y.  299  ;  Lawrence  v.  Miller,  8t> 
lb.  131). 

III.  If  the  defendant  had  brought  an  action  for  specific 
performance  upon  the  facts  proved,  he  would  have  been 
entitled  to  a  decree,  (a)  The  title  by  adverse  possession 
alone  is  sufficient  for  such  a  decree  (Murray  v.  Harway, 
5G  N.  Y.  337  ;  Shriver  v.  Shriver,  86  lb.  5"5  ;  Sherman  v. 
Kane,  86  lb.  57  ;  Seymour  v.  Delancey,  Hoph.  Ch.  +36 ; 
Pratt  V.  Eby,  67  Pa.  St.  396).     (6)  The  objection  made  to 
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the  title  is  not  sufficient  to  excuse  the  plaintiff  from  speci- 
fic performance.  There  must  be  at  least  a  reasonable 
doubt  as  to  the  title — such  as  affects  its  value,  and  would 
mterf ere  with  its  sale  to  a  reasonable  purchaser,  and  thus 
render  the  land  unmarketable.  A  defect  in  the  record 
title  may,  under  certain  circumstances,  furnish  a  defense 
to  the  purchaser.  But  there  is  no  inflexible  rule  that  a 
vendor  must  furnish  a  perfect  record  or  paper  title.  It 
has  frequently  been  held  that  defects  in  the  record  or 
paper  title  may  be  cured  or  removed  by  parol  evidence 
(Hellriegel  r.  Manning,  97  N.  Y.  60).  There  must  be 
some  substantial  debatable  grounds  on  which  the  doubts 
can  be  justified  (Vreeland  v.  Blauvelt,  23  N.  J.  Eq.  403). 
The  doubt  mxist  be  such  as  would  produce  a  bona  fide  hes- 
itation on  the  mind  of  the  chancellor  (Kastenbador  r. 
Spotts,  80  Pa.  8t.  430).  If  the  doubts  arise  upon  a  ques- 
tion connected  with  the  general  law,  the  court  is  to  judge 
whether  the  general  law  on  the  point  is  or  is  not  settled 
(Pyrke  v,  Waddingham,  10  Hare^  1).  (c)  The  plaintiff's 
objection  in  this  case  was  that  the  heirs  of  Joseph  Parks 
claimed  to  be  the  owners  of  the  property  under  a  chain  of 
title  beginning  with  a  deed  by  Patrick  McKay,  made  in 
1818,  and  ending  in  a  deed  to  Parks  in  1830.  It  does  not 
go  back  to  the  original  owner,  the  sovereign,  and  it  does 
not  appear  that  there  was  any  possession  under  such 
claimed  title  at  any  time.  The  true  test  of  the  effect  to 
be  given  to  this  objection  is,  could  the  parties  alleging 
such  adverse  title  in  ejectment,  or  other  appropriate  action 
against  the  defendant,  recover  the  premises.  The  defend- 
ant's chain  of  title  is  perfect,  and  the  actual  possession  by 
him  and  his  predecessors  is  vastly  greater  than  is  neces- 
saiy  (§§  365,  367,  369,  370,  371  and  372  Code  Civ,  Proc  I 
3  Washburn  Beat  Prop,  144,  114 ;  Ottinger  v,  Strausbur- 
ger,  33  Hun,  466  ;  Woolsey  v.  Morss,  19  lb.  278). 

There  can  be  no  que.'^tion  that  all  persons  claiming  as 
the  heirs  of  Parks,  are  absolutely  barred  by  the  statute. 
Joseph  Parks  died  about  March  1,  1837.  Where  an 
adverse  possession  begins  to  run  in  the  lifetime  of  the 
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ancestor,  it  will  continue  to  run  against  the  heir,  not- 
withstanding any  existing  disability  on  the  part  of  the 
latter,  when  the  right  accrues  to  him  or  her  (Jackson  v. 
Moore,  13  Johns.  513  ;  Bradstreet  v.  Clariie,  12  Wend. 
603  ;  Peck  v.  Randall,  1  Johns,  176  ;  Fleming  r.  Griswold, 
3  Hill,  S5  .  Becker  v.  Van  Valkeubui^h,  29  Barb.  319). 

rv.  The  fact  that  the  purchaser  may  be  exposed  to 
utterly  groundless  litigation,  will  not  justify  him  in  refus- 
ing to  take  title,  if  it  is  clear  that  such  litigation  cannot 
be  successfully  prosecuted  (Kelso  v.  LoriUard,  85  N.  Y. 
177 ;  Belmont  v.  O'Brien,  12  lb.  394 ;  Murray  r. 
Harway,  56  Jb.  337 ;  Chase  v.  Chase,  95  lb.  373  ; 
Brooklyn  Park  Coram,  v.  Armstrong,  45  lb.  234  ;  Post  i: 
Bemheimer,  31  Hun,  247). 

"v.  The  defendant  tendered  plaintiff  a  good  title  in  fee 
simple,  with  possession,  which  it  was  bound  to  accept, 
and  upon  which  specific  performance  would  be  decreed. 
The  record  claim  of  title  is  without  a  flaw,  beginning 
with  the  grants  of  the  colonial  goveraors  to  the  town  of 
Harlem,  and  coming  down  to  the  defendant  through  some 
sixteen  mesne  conveyances,  beginning  with  the  commis- 
sioner's deed  in  1825,  and  two  sales  under  foreclosure. 
(b)  The  title  by  possession  alone  is  such  that  specific  per- 
formance would  be  decreed.  Proof  by  affidavit  of  such 
possession  admittedly  sufficient  was  tendered.  And  upon 
the  trial  that  possession  was  clearly  proved  for  upwards 
of  45  years.  Defendant  was  not  bound  under  the  contract 
to  give  a  marketable  title,  but  if  the  judgment  of  the 
court  is  that  the  title  is  good,  it  is  marketable  (Romilly  v. 
James,  6  Taunt.  2G3 ;  Wrigley  v.  Sykes,  21  Benv.  337  ; 
Cruikshank  v.  Bronson,  Sup.  Ct.  unreported  ;  Belmont 
V.  O'Brien,  supra ;  Le^ett  v.  Mutual  L.  I.  Co.,  53  N.  Y. 
394),  The  contract  was  to  give  "a  proper  deed  contain- 
ing a  general  warranty  and  the  usual  full  covenants  for 
the  conveying  and  assuring  to  it  or  them,  the  fee  simple 
of  the  said  premises,  free  from  all  incumbrances."  The 
title  means  the  legal  estate  in  fee,  free  and  clear  of  all 
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valid  claims,  liens,  and  incumbrances  (Jones  v.  Gardner, 
10  Johiis.  265). 

By  THE  Court. — Truax,  J. — The  parties  hereto  entered 
into  a  contract  in  writing  for  the  purchase  by  the  plaint- 
iff from  the  defendant,  and  for  the  sale  by  the  latter  to 
the  former,  of  a  plot  of  land  situate  in  the  city  of  New 
York.     On  the  day  fixed  for  taking  title,  the  defendant 
tendered  to  the  plaintiff,  and  the  plaintiff  refused  to  take 
the  full  covenant  warranty  deed  required  by  the  contract 
of  sale,  and  demanded   from  the  defendant   the  money 
paid  on  account  of  the  purchase  price  of  the  property, 
and  the  expenses  incurred  in  searching  the  title.    The 
defendant  refused  to  accede  to  this  demand,  and  there- 
upon plaintiff  brought  this  action  to  recover  the  moneys 
so  paid,  and  the  expenses  so  incurred  as  aforesaid. 

This  court  has  decided  that  when  a  party  seeks  to  ^^v 
affirm  and  rescind  a  contract  of  sale  and  to  recover  Y^^^jN 
the  deposit  paid  on  account  of  the  purchase  price  oci  tK 
ground  of  a  defective  title,  he  must  do  more  than  mor^j^ 
show  that  the  title  is  doubtful,  he  must  satisfy  the  conj^ 
that  the  title  is  bad,  before  he  can  recover  (O'Reilly  -^ 
King,  28  How,  408). 

The  ground  of  plaintiff's  refusal  to  take  title  was  that 
the  defendant's  title  to  the  property  was  not  a  good  one, 
because  of  a  claim  of  ownership  in  certain  i)ersons  Tvho 
represented  themselves  to  be  the  heirs  of  one  Josepl 
Parks ;    but  the  undisputed  evidence    shows  that      the 
defendant  and  his  grantors  have  been  in  possession  of  the 
property  for  about  thirty  years  under  a  claim  of   title 
beginning  in  1825.     There  is  no  testimony  opposed  to  this 
that  tends  to  show  possession  in  any  person  other  than 
the  defendant  or  his  grantors,  and  there  is  no  evidence 
that  any  third  person  has  any  valid  claim  or  lien  on    the 
property.     On  the  evidence  now  before  the  court,  a  trial 
judge  would  be  bound  to  direct  a  jury  to  find  that   the 
defendant  was  the  owner  of  the  property.     In  the  words 
of  Shriver  v.  Shriver  (86  N.  F.  575),  the  facts  of  the  case 
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make  out  a  continuous,  uninterrupted,  actual  poesession, 
beginning  with  an  entry  under  claim  of  exclusive  title, 
founded  on  a  written  instrument  and  kept  up  for  over 
twenty  years  {Code,  §  369).  A  clear  adverse  possession 
for  that  length  of  time  makes  a  title  which  a  purchaser 
may  not  refuse  to  take  (76.) 

The  verdict  of  the  jury  is  set  aside,  and  judgment  is 
ordered  for  defendant,  dismissing  the  complaint,  with 
costs. 

Skdowick,  Ch.  J.,  concurred. 


WILLIAM  H.  RUTTY,   Appeij^t,    v.   AUGUSTINE 
E.  PERSON,  ET  AL.,  Respondents. 

Equity — Account   itated,    tohen   opened  and   set  attdc — Cottt,     to   ahom 
awarded. 

An  account  Tchich  has  bt^en  settled  and  stated,  will  be  opened  in  equity 
only  on  clear  proof  that  tbe  settlement  was  induced  by  fraud,  miEtake  or 
manifcEt  error,  aud  never  where  it  appears  Ihnt  at  the  time  of  the  settle- 
ment, both  parties  had  full  knowledge  of  tbe  fiicta  in  relation  to  the 
charges,  and  after  mutual  concessioos,  agreed  that  tbe  account  fibould 
be  a  stated  account 

In  an  action  to  open  and  set  aside  an  account  stated,  and  for  an  accounting 
as  to  the  whole  period  of  tbe  business  dealings  of  the  parties,  where 
plaintifT  fails  in  setting  aside  the  account,  but  is  found  entitled  to  nn 
accounting  ns  I o  transactions  subsequent  thereto,  and  judgment  for  a 
certain  sum,  and  it  iloes  not  appear  that  before  tbe  trial,  defendants 
offered  to  allow  jui^ment  to  be  taken  for  that  amount.  In  the  exercise  of 
a  sound  discretion,  costs  should  be  awarded  to  plaintiff. 

Before  Sedgwick,  Ch.  J.,  O'Gorman  and  Ingraham,  JJ. 

Decided  Jvly  28, 1886. 

Appeal  by  the  plaintiff  from  a  judgment  entered  on 
report  of  a  referee. 

Action  to  re-open  and  set  aside  certain  statements  of 
account  between  partners,  and  for  an  accounting. 
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The  plaintiff  by  his  action,  sought  a  judgment  that  all 
the  statements  and  accounts  theretofore  rendered  by  the 
defendants,  be  declared  opened,  unadjusted,  and  unsettled, 
and  that  the  defendants  account  in  respect  to  all  the  busi- 
ness in  the  complaint  mentioned,  from  the  commence- 
ment thereof  to  its  close,  a  period  of  several  years.  This 
relief  was  sought  on  the  ground  that  the  statements  made 
false  representations  of  the  facts  respecting  the  dealings ; 
that  the  plaintiff  assumed  them  to  be  correct,  and  had  no 
knowledge  to  the  contrary,  or  means  of  verifying  them 
accurately.  In  these  respects  plaintiff  failed,  but  the 
referee  found  that  he  was  entitled  to  an  accounting  as  to 
a  sum  of  money  left  with  defendants  as  security  for 
plaintiff's  share  of  the  debts,  and  -to  a  judgment  thereon 
for  $507.42.  The  referee  awarded  costs  to  the  defend- 
ants. 

Further  facts  appear  in  the  opinion. 

John  E,  Eustis  and  Eugene  H.  Pomeroy,  for  appellant. 
KobbeBrothers  and  Stephen  P.  Ncxsh,  for  respondents. 

By  the  Court. — Ingraham,  J. — ^By  the  agreement 
under  which  the  business  carried  on  by  the  parties,  and 
known  as  the  glove  business,  was  transacted,  the  defend- 
ants were  to  be  allowed  a  selling  and  guaranty  commission 
of  five  per  cent.,  and  were  to  pay  clerk  hire  and  traveling 
expenses  in  the  United  States.  Plaintiff  was  to  be  allowed 
five  hundi-ed  dollars  in  gold  for  each  voyage  he  should 
make  to  Europe,  and  any  profit  or  loss  remaining,  was  to 
be  equally  divided  between  the  plaintiff  and  the  firm  com- 
posed of  the  defendants.  This,  I  think  constituted  a  co- 
partnership between  the  pai'ties  to  the  agreement. 

The  accounts  of  the  business  were,  from  time  to  time, 
delivered  to  and  received  and  retained  by  plaintiff  without 
objection.  On  January  14,  1882,  when  the  copartnership 
was  finally  terminated,  the  defendants  delivered  to  plaint- 
iff a  general  account  of  the  transactions  of  the  copartner- 
ship, containing  the  balances  of  the  accounts  formerly 
rendered,  and  an  account  of  the  sales  and  expenses  from 
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the  date  of  the  last  account,  a  statement  of  the  amount 
due  plaintiff  for  his  share  of  the  profits  of  the  copartner- 
ship, and  the  amount  due  from  plaintiff  to  the  defendants 
for  the  purchase  by  plaintiff  of  the  balance  of  the  copart- 
nership stock.  After  the  receipt  of  the  account,  plaintiff 
by  a  letter  of  the  same  date,  acknowledged  its  receipt  and 
accepted  the  account  as  a  final  settlement.  Up  to  this 
time  plaintiff  had  not  been  deprived  of  any  right  to  ex- 
amine the  books  of  the  copartnership,  nor  is  there  any 
evidence  to  show  that  he  was  induced  to  accept  the 
account  by  any  representation  or  inducement  of  the  de- 
fendants. 

On  these  facts  the  referee  found  as  conclusion  of  law, 
that  on  January  W,  18S3,  the  accounts  between  the  plaint- 
iff and  the  defendants  were  stated  and  adjusted  and 
became  settled  accounts.  In  this  the  referee  was  clearlj- 
right,  and  I  do  not  understand  it  to  have  been  disputed 
by  the  plaintiff.  The  plaintiff,  however,  asked  to  open 
the  accounts  so  settled,  on  the  ground  that  several  distinct 
sets  of  charges  in  the  accounts  rendered  for  money  alleged 
to  have  been  paid  by  defendants,  were  false  and  excessive. 
There  are  four  series  of  chaises  that  are  objected  to  by 
plaintiff.  Only  two  of  these  were  relied  upon  on  this 
appeal,  namely ;  the  charges  for  custom  house  expenses 
and  the  charges  for  marine  insurance.  As  to  the  custom 
house  charges,  the  referee  found,  as  a  fact,  that  prior  to 
October,  18S0,  it  was  agreed  between  the  parties  that  the 
charge  to  be  made  by  defendants  to  said  business,  for 
entering  goods  at  the  custom  house,  including  the  expenses 
of  their  removal  to  defendants  store  or  place  of  business, 
should  be  five  dollars  per  case,  and  in  October,  1880,  it  was 
agreed  between  the  parties  that  such  chaise  should  be 
thi-ee  and  one-baJf  dollars  per  case  from  October  1,  and 
that  the  prior  charges  therefor  should  stand.  In  June 
1881,  it  was  further  agreed  that  such  charges  thereafter 
should  be  three  and  one-half  dollars  per  case  for  the  first 
case  of  any  shipment  and  one  dollar  per  case  for  every 
additional  case  of  such  shipment.     After  an  examination 
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of  the  testimony,  we  are  of  the  opinion  that  this  finding 
was  sustained  by  the  evidence.  It  therefore  appeare  that 
the  custom  house  charges  complained  of,  were  adjusted  in 
1880,  and  that  in  consideration  of  the  reduction  for  future 
charges,  it  was  agreed  that  the  charges  before  made  should 
stand,  and  this  after  plaintiff  had  discovered  that  the 
charge  was  higher  than  that  made  by  others  in  the  same 
business. 

As  to  the  marine  insurance,  it  appears  that  in  NoTem- 
ber,  1880,  the  letter  (Exhibit  40)  was  deUvered  to  plaintiff. 
In  that  letter  it  was  stated  that  the  amount  that  had  been 
paid  for  marine  insurance  was  five-eighths  of  one  per  cent, 
and  in  some  instances  as  low  as  one-half  of  one  per  cent. 
With  this  information  before  him  plaintiff  saw  fit  to  settle 
his  account  with  the  defendants  in  which  the  further 
charge  for  marine  insurance  complained  of,  was  made. 

The  fact  that  the  information  contained  in  the  letter 
was  true,  and  that  he  had  been  charged  more  than  was 
actually  paid,  would  not  justify  the  court  in  opening  the 
accounts.  Courts  of  equity  have  always  been  reluctant 
to  open  accounts  that  have  been  settled  and  become  stated 
accounts,  and  such  settlements  have  only  been  opened  on 
clear  proof  that  the  settlement  was  induced  by  fraud, 
mistake  or  manifest  error,  and  never  where  it  appeared 
that  at  the  time  of  the  settlement  of  the  accounts  both 
parties  had  full  knowledge  of  the  facts  in  relation  to  the 
charges,  and  after  mutual  concessions  had  agree  that  the 
accomit  should  be  a  stated  account. 

In  Harley  v.  Eleventh  Ward  Bank  (76  K  Y.  618),  the 
court  held  that  an  accoimt  stated  can  only  be  opened 
where  the  party  objecting  shows  clearly  that  he  has  been 
misled  by  fraud,  mistake  or  manifest  error,  and  from  the 
facts  f  oimd  by  the  referee,  it  cannot  be  said  that  the  plaint- 
iff in  this  case,  when  he  assented  to  the  accounts,  was  so 
misled.  Having  come  to  this  conclusion,  it  is  evident  that 
the  i-ef  usal  to  compel  the  production  of  the  books  in  accord- 
ance with  the  stipulation  was  not  error.  The  parties  had 
stipulated  that  such  books  should  be  produced  before  the 
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referee,  as  the  course  of  the  hearing  might  render  mate- 
rial, with  the  same  effect  as  if  produced  on  Buhpoena. 
When  it  appeared,  however,  that  the  settlement  between 
the  parties  was  made  with  full  knowledge  of  the  facts,  or 
the  chains  complained  of  were  made  under  an  express 
agreement  between  the  parties  that  the  amount  chained 
should  be  the  proper  chaise  for  the  services  rendered,  it 
is  evident  that  the  books  or  the  contents  of  the  books 
were  entirely  immaterial,  and  even  if  they  had  shown  the 
charge,  as  made  in  the  account,  was  in  excess  of  the 
amount  actually  paid  by  the  defendants,  it  would  not 
have  changed  the  result. 

None  of  the  exceptions  to  the  admission  or  rejection  of 
evidence  were  insisted  on,  on  the  ailment,  and  so  far  as 
appears  no  error  was  committed  by  the  referee  that 
requires  a  reversal  of  the  judgment. 

I  think,  however,  the  referee  erred  in  awarding  the 
defendant  costs  against  plaintiff.  It  is  true  plaintiff  failed 
to  have  the  accounts  opened,  but  it  appeared  on  the  trial 
that  plaintiff  was  entitled  to  an  accounting,  and  a  judg- 
ment against  the  defendants  for  $507.43.  Defendant  did 
not,  before  the  trial,  offer  to  allow  plaintiff  to  take  judg- 
ment for  that  amount,  and  under  all  the  circumstances,  I 
think  the  referee  shotdd  have  awarded  costs  to  the  plaint- 
iff, and  not  to  the  defendant. 

The  judgment  should,  therefore,be  modified  by  award- 
ing plaintiff  judgment  for  the  sum  of  $507.42,  with  costs, 
and  as  so  modified,  affirmed  without  costs  to  either  party 
on  this  appeal. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 
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THE  BANK  OF  MONTREAL,  Appellant,  v.  GAEL  L. 
RECKNAGLE,  et  al.,  Respondents. 

Letter  of  credit^  proposal  for^  telegram  a$to^  tohe  construed  together— con- 
dition precedent^  construction  as  to — drqft  to  he  draton  against  bills  of  hdr 
ing  of  particular  article — non-liability  to  reimburse  if  the  bills  of  lading 
do  not  purport  to  he  of  that  article. 

Defendants,  on  December  1,  1881,  requested  plaintiff's  agent  to  telegraph 
authority  to  Yogel  &  Co.,  Hong  Kong,  at  six  months,  to  draw  for  their 
account  against  consular  invoice  and  full  set  of  bills  of  lading  of  2,500 
bales  of  manila  hemp,  per  ^*  Robinsoa'*   Accordingly,  plaintiff's  agent,  on 
the  same  day,  telegraphed  Vogel  &  Co.,  at  Hong  Kong,  "  Credit  608  six 
months,  issued  Recknagel  .  .  documents  2,500  bales  manila  hemp,  per 
Robinson  .  .  Bank  of  Montreal."    The  next  day,  a  letter  of  credit,  dated 
December  1,  1881,  was  made  out  by  plaintiff^s  agents,  authorizing  Yogel 
&  Co.,  of  Hong  Kong,  to  value  on  plaintiff  at  London,  against  goods 
shipped  per  Robinson,  for  a  specified  sum,  to  be  used  as  they  might 
direct,  for  invoice  cost  of  2,500  bales  of  manila  hemp,  at  four  pounds 
per  bale,  on  a  basts  of  eight  shillings  sterling  freight  filled  up  in  the  bill 
of  lading.     The  letter  of  credit  required  advices  of  the  bills  to  be  given 
in  original  and  duplicate,  and  accompanied  by  bill  of  lading  filled  up  to 
order  of  agents  of  Bank  of  Montred,  New  York,  with  abstract  of  invoice 
indorsed  thereon  for  the  property  shipped  as  above.    A  note  at  the  foot 
required  the  invoice  of  shipments  to  be  accompanied  by  U.  S.  consul's 
certificate.    Defendants,  by  letter  dated  December  1,  1881,  agreed  *'to 
provide  for  all  bills  which  shall  be  drawn  and  accepted  under  *'  the  letter 
of  credit,  "by  payment  of  the  amount  thereof  to  you  in  New  York.'* 
The  letter  of  credit  was  sent  by  mail  to  Yogel  &  Co.     Before  receiving 
the  letter  of  credit,  Yogel  &  Co.  drew  their  bills  on  plaintiff  at  London. 
Each  draft  stated  on  its  face  that  it  was  drawn  against  bales  of  manili 
hemp,  was  accompanied  by  bills  of  lading  for  hales  of  merchandiie,  and 
a  letter  of  advice  describing  the  shipment  referred  to  in  the  draft  as  of 
"  bales  of  hemp.'*     On  each  bill  of  lading  was  indorsed  what  were  called 
abstracts  of  invoices  describing  the  shipment  as  of  manila  hemp.    On 
these  documents  plaintiff's  af;ent  in  London  honored  the  three  dr&tU, 
The  shipment  represented  by  one  of  the  bills  of  lading  against  ^hichou^i 
of  the  drafts  was  drawn,  was  in  fact  of  a  requisite  number  of  bales  ot 
manila  hemp.     As  to  this  draft,  no  question  arose.   The  shipments  ''^l*- 
resented  by  the  other  bills  of  lading  were  in  fact  of  matting.     The  qaw- 
tions  in  the  case  arose  as  to  the  drafts  drawn  against  these  latter  l^iUaol 
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Imding.  It  appeared  th»t  the  abstract  of  invoices  endorsed  on  the  tulls 
of  lading  wts  made  by  Vogel  Sc  Co.,  after  tbe  bills  bad  been  signed  and 
delivered  to  them  by  tbe  captain  and  without  his  knowledge  or  consent. 
It  also  appeared  that  the  size,  outward  appennuice  and  packii^  of  mat- 
ting, and  of  manila,  were  entirely  dissimilar,  and  the  two  were  easily 
distiDguishable. 
Seld,  that  defendants'  request,  the  telegram,  and  the  letter  of  credit  must 
all  be  considered  together  to  know  the  agreement.  Bo  considering 
them,  the  agreement  called,  amoog  other  things,  for  bills  of  ladiog  of 
manila  hemp,  as  a  condition  precedent  to  the  payment  of  bills  drawn 
under  tbe  agreement,  and  tlio  responsibility  of  defendants  rested 
aolely  upon  whether  this  (ondition  precedent  lisd  been  complied 
with  ;  7%i£  tbe  nature  of  the  relation  between  Vogel  &  Co.  and  the 
defendants,  or  of  the  interest  of  defendants  in  the  hemp,  is  therefore 
immaterial ;  so,  also,  is  the  fact  that  Vogel  &  Co.  committed  the  fraud  of 
shipping  matting  instead  of  hemp,  tbe  Hgrcemont  providing  in  substance 
for  defendants'  protection  against  tbe  acts  ot  their  agents,  if  Vogel  &  Co, 
were  agents  ;  J%at  it  followed,  since  the  bills  of  lading,  agmust  which 
tbe  two  drafts  in  question  were  drawn,  were  simply  of  "  bales  of  mer- 
cbandise,"  and  since  the  shipments  represented  by  such  bills  of  lading 
were  in  fact  of  matting  and  not  manila  hemp,  whereby  a  loss  ensued, 
that  plaintiCr  was  not  entitled  to  be  reimbursed  by  defendants  the  money 
paid  on  such  drafts. 

Before  Sedgwick,  Ch.  J.,  and  Van  Vorst,  J. 

J)eeidtd  Bte^mber  7,  1885. 

Appeal  by  plaintiff  from  judgment  entered  upon  find- 
ings, &c.,  of  judge  at  special  term. 

The  complaint  demanded  judgment  that  defendants  pay 
to  plaintiff  the  amount  of  two  acceptances,  made  by  plaint- 
iff, under  a  letter  of  credit  issued  by  plaintiff  at  request 
of  defendants,  and  paid  by  plaintiff,  the  defendants  hav- 
ing promised  to  indemnify  the  plaintiff  ;  and  that  a  pledge 
of  certain  certificates  of  shares,  as  security  for  defendants' 
performances  of  their  promise,  should  be  enforced  by  sale, 
&c. 

Further  facts  appear  in  the  opinion. 

Lord,  Day  <fc  Lord,  attorneys,  and  George  De  Forest 
X/>rd,  of  counsel  for  appellant,  argued  : — I.  The  telegram 
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and  the  letter  of  credit  are  in  no  sense  separate  contracts. 
Circumstances,  however,  may  make  it  necessaiy  to  con- 
sider what  the  respective  righta  and  obhgations  of  the 
plaintiff  and  defendants  are  with  reference  to  each  of 
these  instruments  taken  by  itself.  1.  The  plaintiff 
and  defendants  clearly  intended  only  to  make  one  con- 
tract between  themselves.  The  existence  and  employ- 
ment of  these  two  instnmaents  in  these  transactions, 
must  therefore  produce  the  following  effects  upon  the 
mutual  relations  between  the  parties :  (a)  If  the  condi- 
tions on  which  Vogel's  authority  to  draw,  as  stated  in  the 
telegram,  were  less  stringent  than  those  stated  in  the  letter 
of  credit,  holders  of  drafts  so  drawn  would  be  entitled  to 
acceptance,  notwithstanding  the  more  stringent  terms  of 
the  letter  of  credit  might  not  have  been  complied  with; 
and  the  defendants  would  be  bound  for  reimbursement 
to  the  plaintiff.  (6)  But  if  the  terms  of  the  letter  of 
credit  were  less  stringent  than  those  of  the  telegram,  the 
plaintiff  would  still  be  bound,  as  between  itself  and 
the  defendants,  to  accept  all  drafts  which  should  com- 
ply with  these  less  stringent  terms,  even  though  the 
holders  of  the  drafts  might  not  have  complied  with  the 
more  stringent  requirements  of  the  telegram.  These  dis- 
tinctions are  not  fanciful,  and  may  become  very  import- 
ant in  considering  this  case.  In  order  that  the  court  may 
easily  determine  the  effect  of  them,  the  following  differ- 
ences between  the  two  instruments  are  pointed  out.  1. 
The  telegram  gives  authority  to  draw  against  "docu- 
ments 2,500  bales  manila  hemp."  This  is  the  only  con- 
dition which  it  imposes.  2.  The  letter  of  credit  authorizes 
Vogel  &  Co.  to  draw  "  against  goods  shipped  per  Eobin- 
son.  .  .  for  any  sum  or  sums  not  exceeding  the  aggregate 
£10,000,  to  be  used  as  they  {i.  e.,  Vogel  &  Co.,)  may  direct 
for  invoice  cost  of  2,600  bales  manila  hemp,  &c."  As  the 
drafts  in  question  were  actually  drawn  and  negotiated 
before  the  letter  of  credit  reached  China,  the  discussion 
should  properly  turn  first  upon  the  effect  of  the  telegram. 
11.  The  construction  of  the  two  instruments  should 
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lean,  if  anything,  towards  protecting  persons  wlio  have 
honestly  parted  with  theii-  money  upon  the  faith  of  the 
instruments ;  and  if  anything  in  them  is  doubtful  or 
ambiguous,  parties  acting  in  reliance  ui>on  them  should 
have  the  benefit  of  any  i-easonable  interpretation  of  which 
they  are  capable.  A  letter  of  credit  bears  a  strong  anal- 
ogy to  a  guaranty,  and  in  making  the  following  citations 
anything  said  concerning  guaranties  is  considered  as. 
applying  a  fortiori  to  letters  of  credit :  Douglas  v.  Eey- 
nolds,  7  Pet.  123  (1833)  ;  Lawrence  v.  McCalmont,  2  How, 
Sup.  Ct.  449  (1844) ;  Drammond  v.  Prestman,  13  Wheat. 
515  (1827) ;  Gates  v.  McKee,  13  N.  Y.  2io  (1855)  ; 
White's  Bk.  v.  Myles,  73  K  T.  341  (187S) ;  Gelpcke  v. 
Quentell,  59  Barb.  264  (1871) ;  Drummond  v.  Prestman, 
13  Wheat.  515  (1S2T) ;  Bell  v.  Bruen,  1  How.  Sup.  Ct. 
109  (1843);  Dobbin  v.  Bradley,  17  Wend.  422.  In 
applying  to  these  two  instruments  the  rules  of  construc- 
tion thus  laid  down,  the  court  should  ask  itself  the  fol- 
lowing questions,  viz.:  1.  Considering  the  nature  of  the- 
transaction  in  hand,  and  also  the  conditions  and  circum- 
staoces  under  which  it  was  to  be  carried  out,  what  must 
the  parties  be  supposed  to  have  intended  by  the  languago 
used  in  these  instruments  t  2.  Is  the  language,  so  inter- 
preted, fairly  capable  of  the  meaning  evidently  put  upoa 
it  (a)  by  the  persons  who  purchased  the  drafts  in  Chinas 
and  (6)  by  the  plaintiff  when  it  accepted  the  drafts  in. 
London?  If  it  is,  then  the  parties  who  have  advanced 
their  money  on  the  faith  of  that  meaning  should  be  pro- 
tected. 

III.  The  language  of  the  telegram  fully  justified  par- 
ties in  China  in  purchasing  these  drafts  upon  the  docu- 
ments presented  by  Vogel  &  Co.,  therefore  the  plaintiff 
was  bound  to  accept  the  drafts,  and  the  defendants  were 
bound  to  reimburse  plaintiff.  The  documents  so  pre- 
sented came  fairly  and  reasonably  within  the  description 
contained  in  the  telegram,  viz. :  "documents  2,500  bales 
manila  hemp."'  Purchasers  of  drafts  were  entitled  to 
have  them  honored.  The  documents  upon  which  these 
Vol-  XX.— 22 
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drafts  vrere  actually  negotiated  are  all  before  the  court, 
and  do  reasonably  come  within  that  description.  They 
were  as  follows,  viz. :  bills  of  lading  for  certain  "  mer- 
chandise"— the  marks  and  numbers  of  bales  of  which 
are  duly  specified ;  invoices  signed  by  Vogel  &  Co.; 
letters  of  advice,  also  signed  by  Vogel  &  Co.  No  other 
'^  docmnents"  ever  accompany  drafts  drawn  under  such 
credits.  In  these  Vogel  &  Co.,  in  every  paper  emanating 
from  them,  viz. :  invoices,  drafts,  and  letters  of  advice, 
have  unequivocally  stated  the  property  to  be  "manila 
hemp."  The  only  papers  in  which  it  is  not  thus  specifi- 
cally described  are  the  bills  of  lading  signed  by  the  ship- 
master. The  defendants'  contention  here  is,  that  because 
the  bills  of  lading  only  acknowledged  the  receipt  of  "mer- 
chandise," without  stating  that  such  merchandise  was 
manila  hemp— therefore  these  documents  were  not  "docu- 
ments 2, 500  bales  manila  hemp "  within  any  fair  and 
reasonable  meaning  of  the  tel^ram«  This  contention  is 
not  sound  if  the  court  considers  that  the  parties  intended 
or  expected  the  drafts  to  be  negotiated  on  the  faith  of 
Vogel's  statements  as  to  the  natiu'e  of  the  property 
shipped.  They  have  again  and  again  declared  it  to  be 
manila  hemp.  It  involves  the  assumptioji  that  both 
parties  to  this  credit  transaction — the  defendants  and  the 
plaintiff — intended  to  rely,  in  the  most  important  matter 
connected  with  it,  not  upon  the  statement  of  Vogel  &  Co., 
whom  they  both  knew,  and  whom  the  defendants  were 
entrusting  vrith  the  use  of  the  money,  but  only  upon  the 
statements  of  the  master  of  the  ship  "R.  Eobinson," 
whom  they  probably  had  neither  of  them  heard  of  before. 
Vogel  &  Co.  had  purchased  and  shipped  the  property  on 
Eecknagle's  behalf— and  they  distinctly  declared  it  to  be 
manila  hemp.  The  shipmaster  described  the  property  in 
property  in  general  terms  which  in  no  way  contradicted 
this  statement.  Why  should  not  such  statements  as  to 
the  nature  of  the  shipments  be  satisfactory  ?  Indeed,  when 
these  documents  are  all  taken  together— each  filling  out 
and  explaining  the  other— would  not  any  merchant  or 
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banker  reasonably  and  fairly  consider  them  to  be  "docu- 
ments" for  2,020  bales  manila  hempt  Everybody  to 
whom  they  have  been  presented  has  so  considered  them 
— the  purchasers  of  the  drafts  in  China — the  bank  in 
London  who  accepted  the  drafts — and  the  defendimts  in 
New  York,  who  receipted  for  them  and  entered  the 
property  as  manila  hemp.  The  improbability  that  the 
parties  intended  that  the  master's  statement  as  to  the 
nature  of  the  shipments  should  be  alone,  or  even  chiefly, 
relied  on  by  purchasers  of  the  drafts,  is  increased  when  it 
is  considered  (o)  that  it  could  not  be  certain  that  the 
master  would  be  willing  to  state  in  a  bill  of  lading  the 
character  of  the  merchandise,  and  (&)  that  whatever 
statement  he  might  make  would  necessarily  be  so  qnah- 
fied  and  restricted  as  to  furnish  no  real  protection  to  either 
the  plaintiff  or  defendants.  It  can  hardly  be  presimied 
that  the  plaintiff  and  defendants  intended  to  insist — as  a 
condition  to  the  negotiation  of  those  drafts — upon  the 
giving  of  a  bill  of  lading  in  a  form  which  any  prudent 
shipmaster  would  refuse  to  give,  at  least  without  so 
guarding  it  that  no  practical  benefit  would  be  obtained 
&om  it.  The  following  citations  from  authorities  are 
pertinent  here :  Leggett  on  Bills  Lading,  13 ;  1  Par- 
sons on  Shipping,  197  ;  Nelson  v.  Stephenson,  5  Duer,  549. 
Suppose,  therefore,  in  the  case  before  the  court  the  master 
had  refused — as  in  fact  he  may  have  done— 4o  commit 
himself  as  to  the  nature  of  the  property  entrusted  to  him 
by  any  description  of  the  contents  of  the  bales,  he  would 
have  been  acting  quite  within  his  rights,  as  is  well  known 
to  all  the  commercial  world.  Can  the  defendants,  there- 
fore, reasonably  insist  that  persons  dealing  with  Vogel  on 
the  faith  of  that  tel^;ram  should  have  known  that  they 
were  only  to  take,  the  drafts  when  accompanied  by  bills  of 
lading  in  a  form  which  the  master  might  refuse  to  sign, 
and  that  they  were  not  to  take  them  if  the  bills  of  lading 
were  in  the  only  form  which  Vogel  &  Co.  could  properly 
demand  from  the  ship  ?  But  even  if  the  master  had  des- 
cribed   this    property    not    as  "merchandise"  but   as 
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"manila  hemp,"  he  would  only  have  done  so  in  a  way 
which  would  have  furnished  no  protection  to  the  defend- 
ants ;  for  he  would  surely  have  added  qualifying  words 
such  as  *'said  to  be,  &c.,"  or  "weight  and  contents 
unknown";  the  effect  of  which  would  be  to  deprive  the 
previous  description  of  all  value.  The  latter  expression 
appears,  in  fact,  in  these  very  bills  of  lading,  And  where 
such  words  appear  neither  the  master  nor  the  ship  are 
bound  by  such  a  description  (Lebeau  v.  Gten.  Steam  Nav. 
Co.,  42  L.  J.  {N.  S.)  a  P.  1 ;  JesseU  v.  Bath,  36  L.  J.  {N. 
S.)  Exch.  149).  If  the  master  in  this  case  had  used  the 
expression  "  said  to  be  manila  hemp,"  even  the  defendants 
could  not  have  questioned  the  regularity  of  the  bills  of 
lading.  Yet  that  would  only  have  been  a  repetition  by 
him  of  Vogel's  statements  to  the  same  effect.  But  if 
intending  purchasens  of  these  drafts  would  be  authorized 
to  act  upon  such  a  repetition  of  Vogel's  statements  coming 
through  a  third  party,  why  should  they  not  act  upon 
Vogel's  direct  statements  to  the  same  effect  as  contained 
in  all  the  other  documents  ?  Again,  therefore,  it  is  insisted 
that  any  interpretation  of  this  telegram  which  should 
make  such  a  valueless  statement  a  condition  precedent  to 
the  negotiation  of  drafts  drawn  under  it  is  unreasonable 
and  absurd  (Lebeau  v.  Gen.  Steam  Nav.  Co.,  42  L.  J.  K 
S.  C.  P.  1,  1872 ;  Clark  v.  Barnwell,  12  How.  Sup.  Ct 
272). 

IV.  But  the  parties  who  purchased  these  drafts  in 
China  upon  these  **  documents  "  would  be  entitled  to  hold 
the  bank  and  Recknagle  for  their  payment — ^not  only 
because  such  documents  might  farly  be  considered  such 
as  the  bank  and  Recknagle  intended  to  have  them  rely 
upon,  but  also  because  Vogel  &  Co.,  being  Recknagle's 
agents  for  the  purchase  and  shipment  of  the  hemp,  their 
statements  in  that  regard  would  be  blinding  upon  Reck- 
nagle. This  would  be  apparent,  even  to  persons  who 
might  see  only  the  telegram.  But  the  letter  of  credit— by 
which  especially  the  mutual  relations  between  the  plamt- 
iffs  and   defendants  are  to  be  governed — ^is  still  more 
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explicit.  Assuming,  therefore,  that  Vogel  &  Co.  were 
Racknagle's  agents  to  purchase  and  ship  these  goods,  their 
statements  as  to  what  they  had  pui-chased  and  shipped 
bind  the  defendants  (Merchants'  Bk  v.  Griswold,  T2  N.  Y. 
472,  18TS  ;  North  Eiver  Bk.  v.  Aymar,  ZHill,  262,  1842  ; 
Farmers'  &  Mechs.  Bk.  v.  Butchers'  &  Dr.  Bk.,  16  N. 
Y.  125,  1857 ;  Griswold  v.  Haven,  25  JV".  F.  595,  18G2).     ■ 

V.  But  assuming  that  the  relations  between  ths  plaint- 
iff and  Eecknagle  &  Co.,  except  so  far  as  they  may  be 
fixed  by  obhgations  which  both  may  have  assumed  to 
strangers,  under  the  telegram,  are  contained  in  the  letter 
of  credit  alone,  the  acceptance  of  these  drafts  is  fully 
justified.  This  has  been  sufficiently  discussed.  The  writ- 
ten words  in  the  letter  of  credit  "for  invoice  cost  of  2,500 
bales  of  manila  hemp  "  are  not  attached  to,  and  form  no 
part  of,  Yogel  &  Co.'s  authority  to  draw,  but  only  restrict 
their  use  of  the  money.  They  were  authorized  to  draw 
against  goods,  but  were  chai^d  to  use  the  money  in  pur- 
chasing hemp.  That  is  all.  The  defendant  seeks  to  inter- 
pret this  letter  of  credit  as  though  it  had  read  "  to  draw 
agauist  2,500  bales  manila  hemp,  etc."  The  instrument 
itself  reads  otherwise. 

YI.  1.  Everything  wliichtheletterof  credit  imposesas 
a  condition  of  acceptance  has  been  complied  with.  With 
the  single  exception  that  the  property  was  descriljed 
as  "merchandise''  instead  of  '"manila  hemp"  in  the 
bills  of  lading,  the  defendants  even  cannot  claim  a  de- 
viation from  the  strictest  regularity.  It  is  respectfully 
insisted  that  this  was  no  irregularity.  2.  But  the  case 
of  the  bank"  under  the  letter  of  credit  is  quite  as  strong 
in  another  Ught.  They  were  bound  only  to  the  exer- 
cise of  proper  mercantile  caution  in  accepting  these 
biUs.  If  to  a  careful  business  man  the  documents  which 
accompanied  these  drafts  might  fairly  be  considei'ed  to 
represent  2,020  bales  manila  hemp,  then  the  bank  was 
authorized  to  accept,  and  the  defendants  must  bear 
the  consequences  of  their  agent's  fraud.  It  appears  in 
this  case  that  even  the  defendants  themselves,  when 
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they  took  these  very  bills  of  lading  from  plaintiffs' 
agents  in  New  York,  receipted  for  them  as  2,020  bales 
manila  hemp.  Why  should  they  now  complain  of  the 
plaintiff  for  doing  the  same  thing?  3.  Again,  the 
plaintiff's  position  wider  the  letter  of  credit  was  one  of 
great  responsibility,  involving  not  only  its  own  credit, 
but  that  of  Vogel  &  Co.,  and  of  the  defendants  here.  If, 
therefore,  there  was  any  ambiguity,  either  in  the  letter  of 
credit  or  in  the  documents  presented,  and  the  plaintiff 
has  acted  honestly  and  reasonably,  in  view  of  all  the  cir- 
cumstances, it  should  be  protected.  Who  will  say,  on 
reading  the  letter  of  credit,  that  drafts  drawn  against 
"  merchandise  "  were  not  regular,  under  an  authority  to 
draw  against  "goods."  So  also,  who  would  venture  to 
say  that  bills  of  lading  for  "  merchandise  "  accompanied 
by  other  genuine  documents  stating  it  to  be  manila  hemp, 
did  not  represent  such  hemp  within  the  Intimate  mean- 
ing of  the  letter  of  credit.  As  matter  of  fact,  one  of  those 
bills  of  lading  did  represent  hemp.  Suppose  they  had  all 
represented  hemp,  like  this  one,  would  not  the  plaintiff 
have  been  liable,  if  it  had  refused  acceptance  ?  But  if 
it  would  have  been  liable  for  refusing,  then  it  was  justi- 
fied in  accepting. 

Vn.  But  the  following  adjudicated  case  seems  to  com- 
pletely cover  the  case  at  bar,  and  to  establish  the  principle 
which  is  conclusive  in  plaintiff's  favor :  Woods  v.  Thiede- 
mann  {Exch.)  1862,  1  Hurlst  and  Cottmanrij  478. 

Blatchfordf  Seward,  Griswold  &  Da  Costa,  attorneys, 
and  Charles  M.  Da  Costa,  of  counsel  for  respondents, 
argued  : — I.  The  question  is  narrowed  to  the  consideration 
of  the  telegraphic  credit,  because  the  drafts  were  drawn 
solely  under  the  telegraphic  credit,  and  no  drafts  were 
ever  drawn  under  the  letter  of  credit. 

II.  The  inquiry  is,  now,  pertinent — a.  What  tele- 
graphic credit  did  Messrs.  Eecknagle  &  Company  request 
the  Bank  of  Montreal  to  send  to  Vogel  &  Co.,  and,  5.  How 
did  the  Bank  of  Montreal  comply  with  such  instructions  ? 
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The  evidence  is  uncontradicted.  It  is  in  writing.  The 
word  "documents,"  used  in  the  plaintiff's  dispatch,  was 
a  short  way  of  espressing  the  words,  "against  consular 
invoices  and  full  set  bUls  of  lading,"  used  in  the  request 
of  the  defendants.  The  evidence  is  uncontradicted,  that 
the  plaintiff  did  not  observe  all  the  terms  upon  which  the 
credit  was  opened,  because  it  accepted  and  paid  drafts 
which  were  not  accompanied  by  bills  of  lading  for  bales 
of  manila  hemp,  but  only  for  "bales  of  merchandise." 
The  departure  from  such  instructions  relieved  the  defend- 
ants from  any  liability,  if  such  departure  has  caused  the 
loss.  There  can  be  no  dispute  that  such  departure  did 
have  that  result. 

III.  The  law  simply  utters  the  suggestion  of  common 
justice  and  common  sense  in  declaring  that :  "  When  one 
of  two  iimocent  persons  must  suffer  from  the  treacherous 
act  of  a.  third,  he  who  gave  the  a^;re8sor  the  means  of 
doing  the  wrong,  must  bear  the  consequences  of  the  act." 
The  bank  gave  the  a^;ressor  the  means  of  doing  wrong, 
by  accepting  drafts,  which  it  was  not  boimd  to  accept, 
because  not  accompanied  by  the  documents  on  which  the 
acceptance  was  promised. 

IV.  Neither  the  plaintiff  nor  the  plaintiff's  New  York 
branch  ever  sent  a  copy  of  the  telegraphic  credit  to  the 
manager  of  the  plaintiff  from  or  at  London,  or  informed 
him  of  its  contents.  If,  then,  the  terms  and  conditions 
of  such  letter  of  credit  are  at  variance  with  the  telegraphic 
credit,  it  is  clear  that  the  loss  arising  from  the  negligence 
of  the  plaintiff's  agents  in  New  York,  in  not  sending  to 
London  a  copy  of  the  telegraphic  credit,  and  in  them- 
selves determining  that  the  letter  of  credit  was  the  exact 
equivalent  of  the  telegraphic  credit,  must  be  visited 
upon  it. 

V.  The  rule  is  elementary  that:  "If  the  guaranty 
propose  a  credit,  that  particular  ci-edit  must  be  granted, 
or  the  guarantor  will  not  beboxmd"  (Danielon  Negotiable 
Instruments,  §  1756  ;  Walrath  v.  Thompson,  6  Hill,  540  : 
Ulster  Co.  Bank  v.  Mcfarlan,  3  Den.  553).     Loeb  v.  Hell- 
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man,  45  N.  Y.  Super.  Ct  336  ;  affd,  83  N.  Y.  601,  is 
instructive  on  this  point.  Nor  are  there  wanting  analo- 
gies in  the  law  (Lovatt  v.  Hamilton,  5  Mees.  &  W.  639 ; 
Johnson  v.  Macdonald,  9  Id.  600  ;  Welsh  v.  Gossler,  89 
X.  F.  540,  545,  548 ;  Bowers  v.  Shaw,  L.  B.  2App.  Cos/ 
455,  480 ;  Borrowman  t^  Drayton,  L.  B.  2  Eocch.  Div.  15). 
YI.  The  defense  interposed  by  the  defendants  herein 
is  not  technical,  but  meritorious  and  substantial.  They 
knew  the  character  and  appearance  of  bales  of  manila 
hemp.  They  knew,  therefore,  that  no  shipmaster  would 
sign  a  bill  of  lading  for  bales  of  manila  hemp,  when  other 
merchandise  was  shipped  in  its  stead.  No  master  could 
be  misled,  for  the  evidence  is  uncontradicted  that  manila 
hemp  is  always  shipped  uncovered,  so  that  it  cannot  pass 
for  any  other  merchandise.  It  is  true  that  the  bills  of 
lading  contained  the  words  "weight  and  contents 
imknown,"  but  that  expression  would  only  qualify  the 
words  "bales  of  manila  hemp"  (had  they  been  inserted 
in  the  bill  of  lading),  if  manila  hemp  were  covered  so  that 
the  master  could  not  see  for  himself  whether  it  was  man- 
ila hemp  or  not  (Miller  v.  Hannibal  &  St.  Jo.  E.  B.  Co., 
90  N.  Y.  430).  "  Contents  imknown,"  when  applied  to  a 
species  of  merchandise  which  can  be  determined  by  the 
eyes  by  inspection,  without  opening,  is  practically  mean- 
ingless. Again,  the  defendants  were  entitled  to  the 
observance  of  the  condition  that  the  bills  of  lading  should 
be  for  manila  hemp,  because  it  afforded  them  protection 
against  any  wrong-doing  ;  for  if  the  master  issued  bills 
of  lading  for  manila  hemp,  when  other  merchandise  was 
actually  shipped,  and  money  was  advanced  on  the  strength 
of  the  recitals  contained  in  the  bills  of  lading,  both  the 
master  and  the  ship  would  be  responsible  (Myer  v.  Peck, 
28  N.  Y.  508,  and  cases  cited  ;  Bank  of  Batavia  v.  N.  Y., 
L.  E.  &  W.  E.  E.  Co.,  33  Huriy  589).  Whatever  doubt 
there  may  be,  in  view  of  the  decisions  in  Schooner  Free- 
man V.  Bucldngham  (18  How.  182),  and  Pollard  v.  Vm- 
ton  (105  U.  S.  7),  of  the  right  of  the  defendants  to  proceed 
against  the  ship,  on  a  bill  of  lading  fraudulently  issued 
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by  the  master,  the  remedy  therefor  against  the  master 
and  his  share  of  the  ship,  if  any,  is  undouhted  in  all  juris- 
dictions- 

VII.  It  was  intimated  by  the  plaintiff's  counsel  on  the 
triai  below,  that  it  was  not  bound  to  gi'eater  dihgeuce  than 
the  defendants  were,  and  that,  as  the  defendants  exe- 
cuted, on  the  surrender  to  tbem  of  the  biUs  of  lading,  a 
trust  receipt,  specifying  2,020  bales  of  manila  hemp,  it 
showed  that  the  plaintiff,  in  accepting  the  drafts  on  the 
same  documents,  had  equal  reason  to  believe  that  the 
shipments  were  of  manila  hemp.  The  argument  is 
entirely  fallacious,  (a)  The  liability  of  the  defendants  to 
respond  to  the.  plaintiff's  demand  cannot  be  determined 
by  a  subsequent  act  of  the  defendants,  entirely  discon- 
nected with,  and  having  no  relation  to,  the  iucuning  of 
their  obligation  to  the  plaintiff.  However  negligent  the 
defendants  may  have  been  in  giving  to  the  plaintiff  in 
New  York  such  trust  receipt,  that  would  not  relieve  the 
plaintiff  from  the  result  of  its  negligence  and  improper 
acts,  committed  nearly  three  months  before,  in  London, 
in  their  accepting  the  drafts  without  the  pi-oper  accom- 
panying documents.  (6)  Besides,  the  defendants  had  been 
thrice  informed  by  the  plaintiff  that — "documents  in 
order,"  and  hnd  a  right  to  rely  on  such  statement,  (c) 
Again,  the  defendants  acted  in  the  usual  way.  The  trust 
receipt  was  filled  in  at  the  defendants'  office,  and  sent 
through  their  custom-house  clerk  to  the  plaintiff,  and  the 
bills  of  lading  in  exchange  for  such  receipt  were  delivered 
to  such  clerk,  and  thereupon  the  clerk  immediately  look 
the  documents  to  the  custom-house  for  entry.  As  matter 
of  fact,  therefore,  the  defendants  never  saw  the  bills  of 
lading  until  after  the  discovery  of  the  fraud. 

VlII.  The  tnie  rule  applicable  in  this  case  may  be  thus 
stated,  viz. :  All  that  a  banker  is  bound  to  do  when  he 
issues  a  credit  against  documents,  is  to  see  that  bills  of 
lading,  professing  on  their  face,  in  the  ordinary  focm,  to 
represent  a  consignment  of  the  specific  merchandise, 
under  which  he  has  authorized  the  advances,  accompany 
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the  draft,  and  that  the  draft  is  not  in  excess  of  the  proper 
amount.  If  the  banker  adheres  to  that  rule,  he  will  have 
discharged  his  duty,  even  if  it  should  turn  out  that  the 
bills  of  lading  were  forgeries.  But  if  he  disregards  the 
requirements  of  this  rule,  and  loss  happens,  the  baoker 
must  bear  such  loss  (Young  v.  Lehman,  63  Ala.  52i; 
Woods  v.  Thiedmann,  1  Hurlst  &  Colt.  478,  and  Ulster 
Bank  v.  Synnott,  5  Ir.  Eq.  595). 

IX.  Should  it,  however,  be  held  that  the  letter  of 
credit  directed  to  the  plaintiff's  branch  in  London,  and 
not  the  telegraphic  credit,  is  the  instrument  which  is  to 
be  the  controUing  one  in  this  case,  then  it  is  submitted 
that,  even  in  that  view,  aU  the  foregoing  suggestions  are 
alike  apphcable,  and  equally  result  in  supporting  the  decis- 
ion below,  for — a.  The  letter  of  credit  is  on  one  of  the 
usual  printed  forms  of  the  plaintiff,  h.  The  printed 
words  (which  are  not  usually  followed  by  written  ones), 
are  ^^  against  goods  shipped. "  c.  In  the  case  at  bar,  these 
printed  words  are  followed,  and  are  necessarily  qualified 
and  controlled,  by  the  subsequent  written  words,  viz., 
'^  invoice  cost  of  2,500  bales  manila  hemp  at  £A  per  bale, 
on  a  basis  of  8^.  sterling  freight  filled  up  in  bill  of  lad- 
ing, or  at  a  proportionate  reduced  rate  of  advance  if 
freight  is  higher." 

By  the  Court.— Sedgwick,  Ch.  J.— On  December  1, 
1831,  the  defendants  made  written  application  to  plaintiffs 
agent  in  New  York.  It  was  as  follows  :  "  December  1, 
1881,  Please  telegraph  authority  to  Vogel  &  Co.,  Hong 
Kong,  to  draw  at  six  months,  for  our  account,  against 
consular  invoice  and  full  set  bills  of  lading  of  2,500  bales 
manila  hemp,  p.  Robinson,  at  the  rate  of  £4  per  bale,  on 
a  basis  of  8^.  sterling,  freight  filled  up  in  bill  of  lading 
reducing  advance  if  freight  higher." 

In  the  evening  of  that  day,  the  plaintiffs  agent  sent  to 
Vogel  &  Co.,  the  following  telegraphic  dispatch:  "Vogel, 
Ilong  Kong.  Credit  608,  six  months,  issued  Eecknagle 
ten  thousand  pounds,  documents  2500  bales  manila  hemp, 
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per  Eobinson,  at  £4  per  bale,  if  freight  eight  shillings  or 
reduced  advances  if  freight  higher." 

On  the  next  day,  December  2,  1881,  a  letter  of  credit 
was  made  out  and  delivered  to  defendants.  It  was 
dated  December  1,  1881,  and  addressed  to  the  agents 
of  the  plaintiff  in  London.  It  authorized  Messrs.  Vogel 
&  Co.,  of  Hong  Kong,  ^Ho  value  on  you  as  follows,  that 
is  to  say,  against  goods,  shipped  per  Bobinson,  via  Cape  of 
Good  Hope,  at  six  months  sight ;  for  any  sum  or  smns  not 
exceeding  in  the  aggregate  £10,000  sterling,  to  be  used  as 
they  may  direct,  for  invoice  cost  of  2,500  bales  of  manila 
hemp  at  £4  per  bale,  on  a  basis  of  Ss.  sterUng  freight 
filled  up  in  bill  of  lading,  or  at  a  proportionate  reduced 
rate  of  advance  if  the  freight  is  higher,  to  be  purchased 
for  account  of  Eecknagle  &  Co.,  New  York,  or  whom 
it  may  concern  and  to  be  shipped  to  New  York.  .  .  The 
bills  must  be  drawn  in  Hong  Kong  prior  to  the  Ist  day 
of  June,  1882,  and  advice  thereof  given  to  you  in 
original  and  duplicate,  such  advice  to  be  accompanied 
by  bill  of  lading,  filled  up  to  order  of  agents  of  the  Bank 
of  Montreal,  New  York,  with  abstract  of  invoice  indorsed 
thereon,  for  the  property  shipped  as  above.  All  the  bills 
of  lading  issued  except  the  one  mailed  to  us  and  the  one 
retained  by  the  captain  of  the  vessel  carrying  the  cargo, 
are  to  be  forwarded  direct  to  you.  The  original  invoice, 
properly  certified,  to  be  also  forwarded  to  us.  •  .  And  we 
hereby  agree  with  the  drawers,  indorsers  and  bona  fide 
holders  of  bills  drawn  in  comphance  with  the  terms  of  this 
credit,  that  the  same  shall  be  duly  honored  on  presentation 
at  your  office  in  London."  To  this  was  added  a  note, 
*  ^  Please  sign  bills  as  drawn  under  Credit  No.  608,  dated 
December  1,  1881. "  On  the  margin  was  written  :  * '  This 
credit  opened  by  cable  direct,  December  1,  1881." 

This  letter  of  credit  was  deUvered  to  the  defendants, 
and  they  by  letter  addressed  to  plaintiff's  agents  in  New 
York,  and  dated  December,  1881,  agreed  "  to  provide  for 
all  bills  which  shall  be  drawn  and  accepted  under  "  the  let- 
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ter  of  credit   **  by  payment  of  the  amount  thereof  to  you 
in  Xew  York." 

The  letter  of  credit  was  sentto  Vogel  &  Co.,  on  Decem- 
ber 13,  1S81.  It  was  not  sent  before,  because  the  first 
China  mail  from  New  York  went  on  that  day. 

Vogel  &  Co.,  in  Hong  Kong,  drew  three  bills,  upon 
plaintiff  at  London,  at  six  months,  to  their  own  order— tho 
first,  on  December  3,  was  for  £2,400 ;  the  second,  on 
December  6,  for  £2,000 ;  the  third,  on  December  13,  for 
£3,6S0.  On  the  face  of  the  drafts  it  was  respectively 
stated  that  they  were  drawn  against  six  hundred,  five  hun- 
dred, and  nine  hundred  and  twenty  bales  of  manila  hemp. 

These  drafts  were  forwarded  to  plaintiff's  agents  in 
London.  The  draft  for  £2,400  was  accompanied  vdth  a 
bill  of  lading  for  six  hundred  bales  of  merchandise ;  that 
for  £2,000,  with  a  biU  of  lading  for  five  hundred  bales  of 
merchandise ;  and  that  for  £3,680,  with  two  bills  of  lading 
for  nine  hundred  and  twenty  bales  of  merchandise.  Each 
draft  was  accompanied  with  a  letter  of  advice,  describing 
the  shipment  referred  to  in  it  as  of  "  bales  of  hemp."  On 
each  bill  of  lading  was  indorsed  what  were  called  abstracts 
of  invoices,  and  which  described  the  shipment  as  of 
^'manila  hemp."  These  indorsements  were  made  by 
Yogel  &  Co.  after  the  bills  of  lading  had  been  signed  and 
delivered  to  them  by  the  captain,  and  without  his  knowl- 
edge or  consent. 

The  bills  of  lading  acknowledged  the  shipment  of 
"bales  merchandise  being  marked  and  nimibered  as  in 
the  margin,"  "weight  and  contents  unknown." 

The  plaintiff's  agents,  upon  the  arrival  of  the  ship  in 
New  York,  delivered  the  documents  that  had  accompanied 
the  drafts,  upon  acceptance  in  London,  to  the  defendants 
in  trust.  They  gave  a  receipt  which  termed  the  property, 
"two  thousand  and  twenty  bales  hemp."  They  entered 
the  goods  at  the  custom-house  and  paid  the  duties,  before 
inspecting  the  goods.  In  fact,  there  was  of  hemp  in  the 
various  shipments,  only  five  hundred  bales.  It  is  agreed 
that  this  accompanied  the  bill  of  lading  for  the  draft  of 
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December  7,  for  £2,000.    All  the  other  packages  were  of 
matting — an  article  of  much  less  value  than  manila  hemp. 

The  judge  found,  on  the  evidence  before  him,  that  '^a 
roll  of  matting  is  a  round  cylindrical  bale  or  roll,  weighing 
about  forty-five  or  fifty  pounds  and  covered  with  a  grass 
mat.  A  bale  of  of  manila  hemp,  weighs  within  a  few 
pounds  of  three  hundred,  is  square,  like  a  cotton  bale,  and 
of  not  much  less  size.  It  is  not  covered  by  any  matting 
or  other  covering.  It  is  compressed  and  very  hard,  and 
strings  of  manila  hemp  are  laid  round  it,  as  fastenings. 
On  each  bale  of  manila  hemp,  a  patch  is  sewed,  on  which 
to  put  the  mark  ;  otherwise  it  has  absolutely  no  covering." 

The  matting  was  sold  by  agreement,  and  the  proceeds 
of  sale  were  about  $2,000. 

The  plaintiff  claims  that  the  defendants  are  liable, 
under  their  agreement,  for  the  amounts  paid  upon  the 
acceptances  of  £2,400  and  £3,680,  and  the  complaint 
asks  judgment  for  those  amounts,  together  with  judgment 
that  certain  security  given  by  the  defendants  be  sold, 
etc. 

The  defendants  claim  that  their  UabiUty  under  their 
agreement  is  '  ^  to  provide  for  all  bills  which  shall  be  drawn 
and  accepted  under"  the  letter  of  credit,  and  that  the 
drafts  upon  which  the  plaintiff  now  claims  were  not  drawn 
and  accepted  imder  that  letter;  because,  fii*st,  the  bills  were 
drawn  under  the  telegraphic  despatch,  and,  second,  the 
plaintiff,  in  accepting  the  bills,  did  not  observe  the  con- 
ditions upon  which  the  defendants  were  to  become  Hable, 
under  either  the  telegraphic  dispatch  or  the  letter. 

I  am  of  the  opinion,  that  the  various  instruments,  that 
is,  the  original  request  of  the  defendants,  the  telegraphic 
despatch  induced  by  it,  sent  to  Hong  Kong,  and  the  letter 
of  credit,  have  such  intrinsic  or  expressed  reference  to 
each  other,  that  they  must  all  be  considered  at  one  time, 
to  know  the  agreement. 

It  appears  from  them,  that  defendants'  responsibility 
to  plaintiff  was  not  to  be  based  upon  the  nature  of  the 
relation  between  Vogel  &  Co.  and  the  defendants,  or  the 
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interest  of  the  defendants  in  the  hemp,  but  upon  the  char- 
acter of  certain  instruments.  If  the  instruments  had  the 
character  described  in  the  agreement,  there  was  liabihty, 
otherwise,  none.  It  is  immaterial  that  Vogel  &  Co.  com- 
mitted the  fraud  of  shipping  matting  and  not  hemp;  for, 
assuming  that  they  were  agents  of  defendants,  the  agree- 
ment was  that  the  acceptance  and  payment  of  the  drafts 
should  not  create  responsibility  on  the  defendants' part, 
unless  the  documents  were  of  a  certain  kind.  There  was 
provision,  in  substance,  for  a  pi-otection  of  defendants 
against  the  acts  of  their  agents,  if  Vogel  &  Co.  were 
agents. 

It  is  clear  that  the  document  most  important  to  the 
interests  of  both  parties  was  to  be  the  bill  of  lading. 
There  might  be  a  controversy  as  to  whether  the  letter  of 
credit  required  that  a  consular  invoice  should  accompany 
the  draft;  but  it  and  the  despatch  and  the  written  request, 
call  for  a  bill  of  lading.  The  request  refers  to  "  biUs  of 
lading  of  2,500  bales  of  manila  hemp."  The  despatch 
includes  bills  of  lading  when  it  refers  to  **  documents 
2, 500  bales  of  manila  hemp. "  The  letter  of  credit  requires 
the  deUvery  of  "  bill  of  lading  .  .  for  the  property  ship- 
ped as  above;"  that  is,  the  2,500  bales  of  manila 
hemp  mentioned  above.  And  in  truth,  all  the  other 
documents — the  invoice,  the  consular  copy  of  it,  the  letter 
of  advice — were  of  inferior  importance,  because  they  were 
of  such  sUght  import  as  to  the  fact  of  hemp  being  shipped 
and  not  something  else. 

The  important  question  is,  what  kind  of  a  bill  of  lading 
was  intended  by  the  parties  I  At  the  present  point  of 
time,  the  interest  of  the  plaintiff  is  to  make  the  kind  of 
bin  less  stringent  than  the  defendants  now  insist  upon. 
When  the  contract  was  made,  it  was  the  interest  equally 
of  both  parties,  to  have  the  bill  of  the  utmost  significance 
practicable,  as  to  the  assurance  from  it  that  hemp  was  the 
article  shipj)ed.  They  evidently,  as  the  learned  counsel 
for   appellaiit  claims,  referred  to  the  contingencies  of 
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actual  shipment,  and  not  to  such  a  bill  of  lading  as  a 
master  would  have  the  right  to  refuse  to  sign. 

The  respondents  do  not  claim  that  they  were  not  to  be 
liable  if  in  fact  hemp  was  not  shipped,  without  regard  to 
the  character  of  the  bill  of  lading.  They  do  claim  that 
the  bill  should  specifically  refer  to  the  shipment  as  one  of 
manila  hemp. 

Both  parties  desired  a  bill  of  lading  that  it  was  possible 
for  a  shipper  to  prociu'e  if  he  shipped  hemp.  And  they 
-wished  it  be  of  such  a  kind  as  from  its  effect  as  evidence, 
and  its  guaranties  of  certain  rights  in  an  action  against 
the  master,  the  owner,  or  the  ship,  would  lessen  the 
chances  that  the  shipment  might  be  something  other  than 
hemp.  In  other  words,  the  bill  of  lading  was  to  be  such 
as  a  shipper  of  hemp,  using  his  legal  rights  under  the  law 
merchant,  according  to  the  custom  of  merchants,  could 
procure,  and  which,  on  its  face,  would  show,  as  far  as  pos- 
sible, as  against  the  shipper  and  the  master,  that  the  ship- 
ment was  of  hemp.  The  right  of  the  shipper  would  be 
correlative  to  the  right  of  the  master  to  limit  responsibil- 
ity under  the  bill  to  a  lawful  extent. 

It  was  suggested  that  bills  of  lading  seldom  referred  to 
the  quality  of  the  shipment.  Cases  reported,  however, 
show  otherwise.  The  old  form  in  Abbott  on  Shipping 
(ed.  of  1856,  235),  is  a  bill  of  ladmg  for  "twenty  bales 
containing  one  hundred  pieces  of  broadcloth  marked  and 
numbered  per  margin."  Smith  Mercantile  LaWy  376, 
repeats  this  form.  The  Columbo  (3  Blatch.  521)  refers  to 
a  bill  of  lading  of  casks  "  containing  bristles."  The  Bel- 
lona  (4  Ben.  503)  refers  to  a  bill  of  lading  that  described 
the  shipment  of  "  boxes  of  raisins."  Lebeau  v.  Gten.  Steam 
Nav.  Co.  (8  L.  R.  C.  P.  88),  contains  a  bill  of  lading  of 
"  linen  goods."  Fassett  v.  'Rvmrk  (3  A^in.  La.  004)  con- 
cerned a  bill  of  lading  for  "thirty-three  bales  and  twelve 
cases  domestics." 

Much  does  not  seem  to  be  said  in  the  books  specifically 
of  a  right  of  a  shipper  to  have  the  quality  of  the  goods 
shipped  described  in  the  bill  of  lading,  but  the  principles 
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given  as  to  the  rights  of  the  master  to  limit  responsibility, 
imply  much  on  this  subject. 

In  Abbott  on  Shipping,  252  (ed.  of  1856),  is  a  state- 
ment of  the  law  that  implies  that  a  shipper  has  a  right  to 
some  sort  of  description  of  the  quality,  if  that  quality 
can  be  known  by  the  master.  '*  If  there  is  any  dispute 
about  the  quantity  or  condition  of  the  goods,  or  if  the 
contents  of  casks  or  bales  are  unknown,  the  words  of  the 
biU  of  lading  should  be  varied  accordingly. 

"  By  the  French  ordinance  it  is  required  that  bills  of 
lading  should  contain  the  quaUty,  quantity  and  marks  of 
the  merchandise,  &c.  It  is  obvious  that  the  quality, 
and  frequently  also  the  quantity  of  the  goods,  must  be 
imknown  to* the  master  ;  and  the  commentator  (VaUn)  on 
the  ordinance  informs  us  that  by  the  quality,  the  exterior 
and  apparent  quaUty  is  only  meant,  and  further,  that  it  is 
usual  for  the  master  to  insert  words  denoting  that  the 
quality  and  quantity  are  only  according  to  the  representa- 
tion of  the  merchant,  of  which  practice  he  approves, 
&c." 

In  Parsons^  Maritime  Law,  143  (ed.  of  18r)9),  it  is 
said  :  *^  The  bills  of  lading  are  evidence  against  the  mas- 
ter or  the  owner  of  the  ship,  not  only  as  to  the  reception 
of  the  merchandise,  but  as  to  any  material  fact  stated  in 
them,  respecting  the  quantity  or  quality  or  any  other  ele- 
ment in  the  description  of  the  goods.  It  is,  therefore, 
usual  to  describe  them  only  as  so  many  boxes  or  bales,  or 
parcels  numbered  and  marked  as  per  margin.  Sometimes 
the  words  contents  unknown,  or  said  to  contain,  &c.  are 
added,  and  if  the  words  ^containing,  &c.'  are  added, 
which  is  also  not  unusual,  the  master  and  ship  are  held 
only  to  deliver  the  boxes  as  they  were  received  by  them." 

It  is  evident,  that  customarily  the  shipper  and  the 
master,  at  the  time  of  forming  the  bill  of  lading,  have 
their  attention  fixed  upon  what  statement  shall  be  made 
in  it  as  to  the  quaUty  of  the  merchandise.  It  seems  to  be 
a  reasonable  demand  of  the  shipper,  that  so  far  as  the 
quality  is  disclosed  by  the  external  appearance  of  the 
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shipment,  that  quality  shall  be  given  in  the  bill  of  lading. 
The  object  in  part  of  any  statement  as  to  the  shipment, 
is  that  of  identifying  the  latter,  and  there  is  no  reason  for 
refusing  to  do  that  by  description  of  quaUty  when  it 
appears. 

The  master,  it  is  true,  may  add  the  words  that  were 
added  in  this  case,  *' contents  unknown,"  in  a  proper 
case  ;  that  is,  when  the  contents  do  not  appear.  But 
should  there  be  a  statement  of  the  quahty  of  the  ship- 
ment, these  added  words  will  not  neutralize  the  statement, 
but  only  quaUfy  it,  so  that  the  whole  will  be  considered 
to  mean  that  the  external  appearance,  if  there  be  an 
external  appearance,  was  of  the  quaUty  specified. 

The  cases  cited  in  Lawson  on  Contract  of  Carriers,. 
§  207,  support  the  statement  of  the  law  on  this  point : 
"  'Value  and  contents  unknown.'  These  words  exclude 
the  inference  of  any  admission  by  the  carrier  as  to  the 
quantity  or  quahty  of  the  contents  of  the  package  of  the 
time  of  delivery,  beyond  what  is  visible  to  the  eye  or 
apparent  from  handling  it.  Nothing  is  implied  but  the 
receipt  of  the  property  in  good  order  externally,  and  the 
carrier  may  show  by  parol  that  the  value  and  contents 
were  below  the  estimate  placed  upon  them  by  the  ship- 
per (The  California,  2  Sawy.  12  ;  The  Columbo,  ZBlatchf^. 
521  ;  Clark  v.  Barnwell,  12  How.  [U.  S.l  272)."  A  receipt 
for  boxes  of  raisins  would  imply  the  receipt  of  '*  boxes 
filled  with  raisins  "  (The  Bellona,  4  Ben.  503  ;  2  La.  Ann. 
694 ;  Lebeau  v.  Genl.  Steam  Nav.  Co.,  L.  R.  8  C.  P.  88). 

In  the  present  case,  the  evidence  is  convincing  that  if 
the  shipment  had  been  of  manila  hemp,  it  would  have 
had  the  external  appearance  of  that  article,  and  that  a 
shipper,  in  the  ordinary  course  of  trade,  might  have  pro- 
cui^ed  a  bill  of  lading,  which,  in  appropriate  words,  would 
have  signified  that  fact. 

Practically,  both  the  parties  to  this  action  would  have 

had,  in  such  a  bill  of  lading,  and  in  the  circumstances 

which  would  give  rise  to  such  a  bill,  an  important  guard 

against  the  fraud  that  was  pmcticed.    For,  on  the  facts, 
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it  would  have  been  much  more  difficult  to  make  a  bale  ot 
something  comparatively  without  value,  that  would  have 
the  external  appearance  of  hemp,  and  in  bales  of  the  usual 
shape  in  trade,  than  to  commit  the  fraud  disclosed  by  this 
case.    This,  however,  is  not  a  test  of  the  rights  of  the 
parties.     The  question  is,  was  the  bill  of  lading  of  the  kind 
intended  by  the  agreement  of  the  parties  i 

It  was  argued  that  the  intention  was  to  describe  docu- 
ments that,  taken  together,  would  import  that  the  sliipp^ 
had  shipped  hemp,  and  that  such  was  the  import  of  the 
documents  generally,  although  one  of  them,  in  the  bill  of 
lading,  used  the  word  merchandise.  As  to  this,  it  may 
be  said  that  the  documents  were  to  be  such  as  would  be 
in  London  before  the  plaintiffs  were  to  accept  the  bills  of 
exchange,  and  that  in  fact  there  was  in  London,  only  the 
bUls  of  lading,  and  an  indorsement  upon  their  backs  of 
**  abstracts  of  invoices."  These  abstracts  were  no  part 
of  the  bills  of  lading,  were  not  supposed  to  be  presented 
to  the  master,  and  had  nothing  to  do  with  the  identified' 
tion  of  the  kind  of  shipment  that  was  in  fact  made.  Tb® 
security  consisted  of  the  bills  of  lading,  and  the  intention 
was  they  should  be  of  "  manila  hemp." 

My  opinion  on  the  whole  case  is  that  the  parties 
intended  that  the  bill  of  lading  should  refer  to  manii^ 
hemp  specifically.  It  is  unnecessary  to  decide  what  form 
should  have  been  adopted.  If  the  form  were  "bales of 
manila  hemp,  contents  imknown,"  or  '^said  to  be,"  or 
"having  the  appearance"  of  manila  hemp,  the  parties 
would  have  had  an  assurance  that  is  absent  from  the 

case. 

Judgment  affirmed,  with  costs. 

Van  Vorst,  J.,  concurred. 
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THOMAS  C.  CLARK  Appellant,   v.    JOSEPH  BLU- 
MENTHAL, ET  AL.,  Respondents. 

TritU  Jorum — at  fecial  term  or  hy  jury — test  of. — Reformation  sealed 

contract. 

The  test  as  to  the  kind  of  trial  to  which  plaintiff  is  entitled,  is  the  nature 
of  his  demand.  If,  upon  any  supposed  state  of  facts  set  out  in  the 
complaint,  he  claims  to  have  a  right  to  equitable  relief,  he  has  a  right  to 
a  trial  at  special  term.  This,  though  it  be  perceived  that  the  complaint 
is  clearly  insufficient  to  sustain  the  demand  for  equitable  relief. 

AVhere  a  demand  is  made  for  damages,  and  such  demand  is  secondary  to 
the  primary  demand  for  equitable  relief,  notwithstanding  such  joinder, 
the  plaintiff  is  still  entitled  to  have  the  case  tried  at  special  term,  at 
least  primarily. 

Where  the  right  to  recover  damages,  as  prayed  for,  depends  on  the  reform- 
ation of  a  sealed  contract,  as  prayed  for,  the  plaintiff  is  entitled  to  a  trial 
at  special  term,  at  least  primarily. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  by  plaintiff  from  order  striking  the  case  from 
the  calendar  of  issues  of  fact  at  special  term,  and  direct- 
ing that  the  issues  be  tried  before  a  juiy. 

The  complaint  contained,  among  others,  the  following 
averments  :  that  the  defendant,  Weinberg,  held  the  legal 
title  of  certain  real  estate,  but  *' solely  as  the  repository 
or  trustee  of  the  defendant,  Blumenthal,  and  without  any 
personal  pecuniary  interest  therein  whatever,"  and  that, 
at  all  the  times  referred  to,  *^  the  said  Blumenthal  received 
and  appropriated  to  his  own  use,  the  entire  rents  and 
profits  thereof,  to  a  large  amount;"  that  defendant  Blum- 
enthal negotiated  and  made  an  agreement  with  the  plaint- 
iff, "  to  convey  said  real  estate  to  the  latter,  and  received 
from  him  $1,000  on  account  of  the  purchase  money  ;"  that 
"in  pursuance  of  such  agreement,  the  plaintiff  and 
defendant  executed  e.a<;h  to  the  other  an  instrument  under 
seal;"  that  this  instrument,  on  its  face,  was  made  between 
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the  def endant,  Weinberg,  and  the  plaintiff,  and  was  for 
the  sale  by  the  former  and  purchase  by  the  latter  of  the 
I'eal  estate  specified,  and  was  executed  by  Jacob  B.  Wein- 
berg (the  defendant)  under  his  seal,  '^  per  Joseph  Blumen- 
thai/'  the  other  defendant ;  that  at  the  time  of  the  execu- 
tion of  the  instrument,  defendant  Blumenthal  represented 
to  plaintiff  that  Weinberg  (defendant)  was  "  the  true,  law- 
ful and  equitable  owner  of  the  said  premises;"  that  before 
the  date  fixed  for  the  performance  of  the  agreement  the 
defendant,  Blumenthal,  ''sold  and  procured  defendant 
Weinberg  to  convey  the  premises  to  one  Goldstein ;"  and 
that  defendant,  Blumenthal,  received  and  appropriated  to 
his  own  use  $18,000,  paid  by  Goldstein  to  him,  said  Blum- 
enthal, as,  and  for,  the  consideration  of  the  sale;  that  the 
plaintiff  had  sustained  damages  in  the  sum  of  $19,000, 
in  the  manner  particularly  alleged  in  the  complaint, 
&c.;  .  .  .  "Wherefore  the  plaintiff  demands  judgment 
that  the  before-mentioned  agreement,".  .  .  "be  reformed 
by  inserting  the  name  of  Joseph  Blumenthal,  as  party  of 
the  first  part  thereto,  in  place  of  the  defendant,  Jacob  B. 
Weinberg,  or  that  the  defendant,  Blumenthal,  be  adjudged 
to  be  the  true  party  in  interest  and  individually  affected 
by  the  said  agreement  and  the  covenants  of  the  party  of 
the  first  part  therein  specified ;  that  the  plaintiff  recover 
from  the  said  Joseph  Blumenthal  the  aforesaid  sum  of 
$19, 000  with  interest. " 

After  answers  were  served,  the  plaintiff  placed  the 
cause  upon  the  special  term  calendar  for  the  trial  of  issues 
of  fact.  Upon  defendant's  motion,  the  cause  was  stricken 
from  that  calendar,  and  the  order  then  made  directed  that 
the  issues  be  tried  before  a  jury. 

The  present  appeal  is  by  plaintiff  from  this  order. 

T.  M.  TyuQy  attorney,  and  of  counsel  for  appellant, 
argued : — I.  This  is  purely  an  equitable  action  and  triable 
by  the  court  at  special  term  without  a  jury.  The  action 
is  brought  to  reform- a  sealed  instrument  by  making  the 
defendant  Blumenthal  the  real  party  of  the  first  part 
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thei-eto ;  or  to  charge  him,  in  equity,  with  responsibiUty 
for  the  performance  of  the  covenants  therein.  The  equit- 
able rehef  demanded  in  the  first  prayer  of  the  complaint  is 
of  the  essence  of  plaintiff's  recovery  ;  and,  unless  that  is 
awarded  him,  the  action  must  fail  of  result  (Carroll  v. 
Deimell,  G5  K  Y.  252).  No  action  at  law  could  be  main- 
tained against  Blumenthal  on  this  sealed  instrument 
(Briggs  V.  Partridge,  64  N.  Y.  357 ;  Story  on  Agency y  §§ 
160, 162,  422,  450,  451,  452).  Full  and  adequate  relief  can 
be  given  in  a  trial  at  the  equity  term.  A  court  of  equity, 
having  acquired  jurisdiction  of  an  action  for  the  refor- 
mation of  a  contract,  has  power  to  proceed  and  award 
damages  in  the  contract  as  reformed  (Maher  v.  Hibernia 
Ins.  Co.,  67  N.  Y.  283;  Andeson  v.  Metro.  L.  Ins.  Co., 
18  Week.  Dig.  192 ;  Seeley  v.  N.  Y.  Nat.  Bank,  8  Daly, 
400  ;  78  iV.  Y.  608). 

II.  The  court  below  eiTed  in  awarding  costs  upon  this 
motion.  This  was  not  a  motion  made  upon  notice,  but  a 
suggestion  made  without  notice  at  the  commencement  of 
a  trial,  and  we  submit  that  sections  3236  and  3251,  subdi- 
vision 3,  provide  simply  for  *'  motions  in  the  action,"  regu- 
larly noticed  and  brought  on  for  heariDg  pursuant  to 
section  780. 

Joseph  Ullman,  attorney,  and  of  counsel  for  respondent 
Weinberg,  argued: — I.  This  defendant  is  entitled  to  a  jury 
trial.  The  complaint  sets  forth  a  cause  of  action  against 
him  (if  at  all)  for  damages  for  breach  of  a  written  con- 
tract to  convey  land.  No  allegations  entitling  the  plaint- 
iff to  equitable  relief  against  this  defendant  are  made, 
and  no  equitable  relief  is  demanded.  Even  if  it  had  been, 
the  defendant  ^^  cannot  be  deprived  of  a  jury  trial  in  a 
proper  case,  because  the  plaintiff  has  demanded  equitable 
instead  of  legal  relief "  (Davison  v.  Associates,  71  N.  Y. 
340). 

n.  Nor  can  this  defendant  be  deprived  of  that  right  by 
the  joinder  of  an  equitable  cause  of  action  against  other 
defendants  (Wheelock  v.  Lee,  74  N.  Y.  495). 
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III.  This  defendant  has  pleaded  a  counter-claim  which 
is  purely  legal  and  not  equitable  in  its  nature,  and  which 
he  is  entitled  to  have  tried  by  jury. 

Simson  Wolf,  attorney,  and  Joseph  Ullman^  of  counsel 
for  respondent  Blumenthal,  argued: — I.  The  complaint 
demands  ''judgment  for  a  sum  of  money  only,"  and  the 
defendants  are  therefore  entitled  to  a  trial  by  jury  (Cocfe 
Civ.  Pro.  §  968).  If  there  is  any  claim  for  equitable  relief 
in  the  complaint  (which  this  defendant  denies)  it  is  merely 
auxiliary  to  the  main  cause  of  action.  In  such  a  case, 
there  must  be  a  jury  trial  (Penny  r.  Gillett,  7  Week.  Dig. 
101 ;  Ic3  Co.  V.  Insurance  Co.,  20  How.  Pr.  ^M;  Wheelock 
V.  Lee,  N.  Y.  500). 

II.  There  is  no  equitable  feature  in  the  case.  The  suit 
is  not  for  reformation  of  a  contract.  A  contract  cannot 
be  reformed  by  adding  parties  to  it.  A  court  of  equity 
cannot  reform  an  agreement  except  between  the  original 
parties  (Cady  v.  Potter,  55  Barb.  4:63  ;  5  WaiVs  Actions  & 
Defenses,  451,  §  8  ;  Adams'  Equity,  349,  6th  Am.  ed.  1873). 
There  is  absolutely  no  authority  for  an  action  to  reform  a 
written  instrument  by  including  a  new  party.  The  only 
case  cited  below  was  Bartholomew  v.  Insurance  Co.  (34 
Hun,  363),  where  the  court  expressly  declined  to  pass 
upon  the  question.  This  action,  therefore,  it  is  insisted,  is 
not  for  the  reformation  of  the  contract,  notwithstanding 
the  use  of  that  word  in  the  complaint. 

III.  The  action,  as  against  this  defendant,  is  simply  one 
against  an  undisclosed  principal,  which  is  purely  a  com- 
mon-law action.  The  judgment  demanded  is  damages 
for  breach  of  a  written  agreement,  this  defendant  being 
alleged  to  be— not  the  party  named  in  the  agreement— but 
his  undisclosed  principal. 

IV.  It  was  argued  below  that  the  appellant  had  no 
remedy  at  law.  That  is  no  reason  why  he  has  one  in  equity. 
He  must  first  show  a  right.  His  action  is  for  damages 
for  breach  of  contract — purely  a  common-law  action.  If 
he  has  no  remedy  at  law,  he  certainly  has  none  in  equity. 
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The  court,  however,  is  not  concerned  with  the  question 
whether  there  is  a  remedy  elsewhere  or  not.  The  cause 
of  action  disclosed  by  the  complaint  being  one  for  a  jury, 
the  equity  term  could  not  retain  it,  and  properly  struck 
it  from  its  calendar. 

By  THE  Court.— Sedgwick,  Ch.  J. — Section  968  of  the 
Code  of  Civil  Procedure  is,  that  in  an  action  in  which  the 
complaint  demands  judgment  for  a  sum  of  money  only, 
an  issue  of  fact  must  be  tried  by  a  jury,  and  also  in  actions 
of  ejectment,  for  dower,  for  waste,  for  a  nuisance,  or  to 
recover  a  chattel.  Section  969  is,  "An  issue  of  fact  not 
specified  in  the  last  section  must  be  tried  by  the  court." 
It  is  at  once  perceived  that  the  test  of  the  kind  of  trial  is 
not  the  legal  conclusion  from  the  facts  averred  in  the 
complaint,  but  is  the  nature  of  the  demand.  K,  upon  any 
supposed  state  of  facts  set  out  in  the  complaint,  the 
plaintiff  claims  he  has  a  right  to  equitable  relief,  he  has 
the  right  to  present  the  claim  for  adjudication  to  the 
court  at  special  term,  and  is  not  forced  in  the  first  instance 
to  a  trial  by  a  jury.  He  has  a  right  to  the  judgment  of  the 
court,  and  if  it  be  unfavorable  to  him,  then  to  the  advan- 
tages of  appeal  from  the  judgment.  Even  if  it  be 
perceived  that  the  complaint  is  clearly  insufficient  to 
maintain  his  demand  for  equitable  relief,  he  still  has  the 
right  to  have  that  determined  by  the  special  term. 

It  is  suggested  in  this  case  that  the  real  substantial 
demand  is  for  a  judgment  for  a  sum  of  money  only.  So 
far  as  defendant  Blumenthal  is  concerned,  it  will  be  neces- 
sary for  the  plaintiff  to  have  the  contract  reformed  by 
making  Blumenthal  a  party  to  it,  before  the  claim  for 
damages  can  be  considered  against  him,  and  therefore  the 
money  demand  is  secondary  to  the  primary  demand  for 
reformation.  As  to  Weinberg,  the  complaint  makes  no 
personal  demand,  otlier  than  such  as  may  be  connected 
with  his  right  to  resist  the  placing  of  Blumenthal  in  the 
contract  in  his  stead.  I  am  of  opinion  that  the  plaintiffs 
had  a  right  to  have  the  issue  tried,  at  least  primarily,  at 
special  term. 


SCO  MacKELLAR  t).  ROGLRS. 


Statement  of  the  Case. 


It  was  asserted  that  the  order  appealed  from,  was 
made  at  special  term  after  the  case  had  been  called  for 
trial.  The  printed  papers  disclose  an  order  made  without 
reference  to  the  case  actually  being  on  trial.  The  court, 
therefore,  had  the  power  to  impose  costs  of  motion,  with- 
out any  controversy  as  to  what  would  have  been  its  power 
if  the  order  were  made  in  the  course  of  the  trial. 

The  order  appealed  from  should  be  revei'sed,  with  $10 
single  costs,  and  the  motion  below  denied,  with  $10  single 
costs,  and  the  order  entei'ed  should  provide  that  the  case 
be  placed  on  the  special  term  calendar  for  triaL 

Van  Vobst  and  Freedalan,  JJ.,  concurred. 


THOMAS  MacKELLAE,  Respondent,  v.  GEORGE  W. 
ROGERS,  Impleaded,  &c..  Appellant. 

Mortgage — covenant  for  the  appointment  of  a  reeeiver. 

A  defense  that  the  mortgage  was  given  to  secure  advances  to  bo  used  in  the 
erection  of  buildings  on  the  mortgaged  premises ;  that  the  mortgagee 
failed  to  make  the  advances  as  required  by  the  mortgage,  in  consequence 
whereof  the  mortgagor  was  compelled  personally  to  advance  a  large  sum 
to  complete  the  work»  and  then,  to  save  his  credit,  to  sell  the  houses 
erected  at  a  large  reduction  from  their  actual  value,  is  not  a  good  objec- 
tion to  the  granting  a  motion  made,  pursuant  to  a  covenant  to  that  effect 
in  the  mortgage,  for  the  appointment  of  a  receiver. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Preedman,  J  J. 

Decided  December  7,  1885. 

Appeal  from  an  order  appointing  a  receiver  of  the 
rents  and  profits  of  the  mortgaged  premises  during  the 
pendency  of  the  action  to  foreclose  the  mortgage. 

The  motion  was  founded  upon  a  covenant  in  the  mort- 
gage, that  after  default  in  payment  of  principal  or  inter- 
est, the  mortgagee  or  his  assigns  should  be  at  liberty, 
immediately  after  any  such  default,  upon  a  complaint 
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filed  on  the  foreclosure  of  said  mortgage,  to  apply  for,  and 
should  bo  entitled,  as  a  matter  of  right,  and  without 
regard  to  the  value  of  the  mortgaged  premises,  or  the 
solvency  or  insolvency  of  any  owner  of  said  premises,  or 
of  the  mortgagors,  and  on  ten  days'  notice  to  the  mort- 
gagors, to  the .  appointment  by  any  competent  court  of  a 
receiver  of  the  rents,  issues  and  profits  of  said  mortgaged 
premises. 

Martin  J.  Keoghy  attorney,  and  of  counsel  for  appel- 
lant, after  citing  as  to  the  general  principles  appertain- 
ing to  the  appointment  of  receivers  when  there  is  no  cove- 
nant in  the  mortgage,  the  cases  of  Sea  Ins.  Co.  v. 
Stebbins,  8  Paige  Ch.  565  ;  1  Hillard  Mort.  467,  and  cases 
cited  ;  Shotwell  v.  Smith,  3  Edtv.  Ch.  588  ;  Warner  v. 
German's  Executors,  1  Barb.  36  ;  Callanan  v.  Shaw,  19 
Iowa,  183, — argued  : 

A  valid  defense  to  this  action  interposed  by  sworn 
answer,  and  not  met  by  affidavits  affirming  the  vaUdity 
of  the  mortgage  and  denying  the  truth  of  the  facts  set 
forth  in  the  answer,  and  opposing  affidavits,  even  where 
the  mortgage  contains  a  stipulation  that  a  receiver  shall 
be  appointed  as  a  matter  of  right,  is  a  sufficient  and  con- 
trolling reason  for  not  disturbing  the  possession  of  the 
mortgagor  and  denying  this  motion  (Knickerbocker  Life 
Ins.  Co.  V,  Hill,  2  Hun,  680 ;  Hollenbeck  v.  DonneU,  04 
N.  r.  342). 

George  31.  MacKellar,  attorney,  and  of  counsel  for 
respondents,  cited  :  Jones  on  Mortgages^  §  1516  ;  Quincy  v. 
Cheeseman,  4  Sand.  Ch.  404  ;  Shotwell  v.  Smith,  3  Edw. 
588  ;  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  40  ;  Hol- 
lenbeck V.  Donnell,  94  N.  Y.  342. 

By  the  Court. — Sedgwick,  Ch.  J. — Practically,  the 
parties  by  contract  have  made  the  rents  and  profits  of  the 
kind  referred  to  in  the  order  appointing  a  receiver,  a  part 
of  the  security  for  the  payment  of  the  amount  of  the 
bond  and  its  interest.     Unless  the  receiver  asked  for 
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should  be  appointed^  the  mortgagee  would  not  get  the  lien 
upon  the  rents  that  the  contract  intends  he  should. 

Possibly  an  answer  supported  by  affidavits,  that  the 
mortgage  itself  and  the  covenant  referred  to,  had  never 
been  made,  and  were,  if  made,  void  or  invalid  for  a  sufS- 
cient  reason,  might  justify  the  denial  of  such  a  motion. 
In  this  case,  however,  the  objection  to  the  motion  is, 
'*  that  the  mortgage  was  one  given  for  a  builder's  loan ; 
that  the  mortgagee  omitted  and  failed  to  advance  the 
moneys  represented  by  the  mortgage  ;  and  that,  in  conse- 
quence of  that  default  of  the  mortgagee,  the  mortgagor 
had  been  compelled  to  personally  advance  $30,000  to  com- 
plete the  work,  and  then,  to  save  his  credit,  to  sell  at  a 
large  reduction  from  their  actual  value  the  houses  so 
erected."  The  affidavits  to  support  this  objection  are 
vague,  and  it  is  impossible  to  extract  from  their  general 
statements  enough  of  particular  fact  to  enable  a  court  to 
say  that  the  defense  is  vaUd,  and  will  probably  succeed. 
If  the  court  should  hold  that  the  mere  possibiUty  of  success 
is  j'eason  for  denying  the  motion,  the  plaintiff  might  be 
deprived  of  all  benefit  of  the  covenant. 

My  opinion,  however,  is  that  such  a  defense  is  not  in 
its  nature  a  good  objection  to  the  appointment  of  a 
receiver.  The  covenant  means  that  the  mortgagee  shall 
have  the  benefit  while  the  litigation  is  pending,  down  to 
the  only  sufficient  and  competent  mode  of  deciding  the 
issues  of  an  action. 

The  order  should  be  affirmed,  with  $10  costs. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 
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HENEY  DAY,  Appellant,  v.  THE  BANK  OF  THE 
STATE  OF  NEW  YORK,  Impleaded  with  THE 
MUNICIPAL  GAS  LIGHT  CO.  OF  NEW  YOEK, 
Respondent. 

Joinder — Causes  of  action— Owner  of  stock  against  possessor  of  the  certifi- 
cate and  the  company. 

An  owner  of  stock  of  a  company,  from  whom  the  certificate  tliereof  has 
been  taken  wrongfully  and  without  his  knowledge,  and  delivered  to  a 
third  party,  cannot  unite  a  cause  of  action  or  claim  against  said  third 
party,  with  a  cause  of  action  in  a  claim  against  the  company,  unless  the 
allegations  of  the  complaint  show  that  the  several  claims  are  parts  of 
a  single  claim  or  cause  of  action. 

Allegations  that  plaintiff  is  the  owner  of  certain  stock  of  a  company  ;  that 
the  certificate  thereof  was  wrongfully,  and  without  his  knowledge,  taken 
from  his  possession,  and  delivered  to  a  third  party,  having  on  it  a  power 
to  transfer,  the  plaintiflTs  name  to  which  was  forged ;  that  said  third 
party  refused  to  return  the  certificate,  and  claimed  to  the  company  that 
the  certificate  had  been  duly  assigned  to  him,  and  that  he  was  the  law- 
ful holder  thereof;  and  that  in  consequence  the  company,  although 
requested,  had  refused  to  recognize  the  plaintiff  as  the  owner  of  the 
shares;  coupled  with  a  demand  for  judgment  that  plaintiff  be  adjudged 
to  be  the  owner  of  the  shares,  and  that  the  company  may  be  compelled 
to  recognize  him  as  such,  to  act  accordingly,  and  to  account  for  divi- 
dend.— ndd^  on  demurrer,  to  be  insufiicient,  under  the  above  rule. 

Before  Sedgwick,  Ch.  J.,  Yan  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  by  plaintiff  from  judgment  entered  upon  order 
and  interlocutory  judgment  sustaining  defendant's  de- 
murrer to  complaint  on  the  ground  that  it  improperly 
unites  causes  of  actions. 

The  complaint  averred  that  the  plaintiff  is  the  owner 
of  certain  shares  of  the  capital  stock  of  the  defendant, 
The  Municpal  Gas  Light  Company,  and  was  formerly  in 
possession  of  the  certificates  for  the  shares  ;  that  the  said 
certificate  was  wrongfully,  and  without  his  knowledge, 
taken  from  his  possession  and  delivered  to  the  defendant, 
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The  Bank  of  the  State  of  New  York,  having  upon  it  certain 
instruments  purporting  to  authorize  the  transfer  of  the 
shares,  and  to  be  signed  by  plaintiff  ;  that  plaintifiTs  name 
had  been  forged  upon  the  instruments  ;  that  the  plaintiff 
had  requested  the  bank  to  return  the  certificate  to  him, 
and  that  it  had  I'ef  used  to  do  so,  and  has  claimed  and  docs 
claim  to,  among  others,  the  defendant  The  Municipal  Gas 
Light  Company,  that  the  certificate  has  been  duly  assigned 
to  it,  and  that  it  is  the  lawful  holder  thereof ;  that  in 
consequence  the  defendant,  The  Municipal  Gas  light 
Company,  although  requested,  has  refused  to  recognize 
the  plaintiff  as  the  owner  of  the  shares  ;  and  it  demands 
judgment  that  the  plaintiff  may  be  adjudged  to  be  owner 
of  the  said  shares ;  that  the  Municipal  Oas  Light  Com- 
pany may  be  compelled  to  recognize  him  as  such  owner 
and  to  act  accordingly  ;  to  accoimt  for  dividends  already 
declared,  which  have  not  been  paid  to  him,  &c. 

The  defendant,  The  Bank  of  the  State  of  New  York, 
demurred  on  the  gi-ound  that  causes  of  action  had  been 
improperly  united. 

The  demurrer  was  argued  at  special  term  before  Ingra- 
HAM,  J. ,  who  deUvered  the  following  opinion  : 

'*  It  is  rather  diflBcult  to  determine  from  the  complaint 
what  cause  of  action  the  plaintiff  has  against  The  Muni- 
cipal Gas  Light  Company.  It  is  not  alleged  that  the 
plaintiff's  shares  of  stock  in  The  Municipal  (ras  Light  Com- 
pany have  been  transferred  on  the  books  of  the  cotfipany. 
It  is  not  alleged  that  dividends  have  been  declared  on  the 
said  stock  which  the  company  refused  to  pay,  or  that  The 
Municipal  Gas  Light  Company  has  done  any  act  incon- 
sistent with  plaintiff's  ownership  of  the  shares  of  the 
stock. 

**  The  general  allegation  that  The  Municipal  Gas  Lighi 
Company,  although  requested,  has  refused  to  recognize 
the  plaintiff  as  the  owner  of  the  stock,  is  simply  a  con- 
clusion and  not  a  fact. 

"  On  the  transfer  of  the  shares  of  stock  of  the  company 
to  the  plaintiff,   he  became  a  member  of  the  corporate 
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body,  and  thereby  became  entitled  to  partake  in  the 
surplus  profits  of  the  corporation,  and  ultimately,  on  the 
dissolution  of  the  corporation,  to  bo  much  of  the  capital 
of  the  corporation  as  was  not  required  to  pay  its  debts 
(Burrill  v.  Bushwick  E.  R.  Co.,  75  N.  Y.  216).  And  the 
owner  of  such  shares  in  the  stock  of  the  company  can, 
under  some  circumstances,  maintain  an  action  to  compel 
the  corporation  to  issue  and  deUver  to  him  the  wi'itten 
evidence  of  the  existence  of  such  shares,  and  of  the 
ownership  of  them — a  paper  usually  called  a  stock  certifi- 
cate. 

"  The  plaintiff  in  this  action  alleges  that  such  a  stock 
certificate  has  been  issued  by  the  corporation  to  him,  and 
that  such  stock  certificate  is  still  outstanding. 

"  The  mere  declaration  of  a  dividend  by  the  defendant, 
which  the  defendant  refuses  to  pay  to  the  plaintiff,  the 
lawful  owner  of  the  stock,  would  not  justify  this  action, 
for  by  a  declaration  of  such  dividend  the  corporation 
becomes  a  debtor  of  the  stockholder  for  the  amount  of  the 
dividend  declared,  and  for  such  debt  he  may  maintain  his 
action  (WilUams  v.  Western  Union  Tel.  Co.,  93  K  F.  192). 

"  The  mere  possession  of  the  written  evidence  of  the 
ownership  of  the  shares  of  stock  by  the  defendant,  Tho 
Bank  of  the  State  of  New  York,  does  not,  as  between  itself 
and  the  gas  company,  give  the  bank  the  .right  to  parti- 
cipate in  the  management,  profits,  or  property  of  the 
defendant  corporation.  In  order  to  vest  the  bank  with 
the  title  to  the  shares  of  stock,  as  between  it  and  the 
plaintiff,  it  is  necessary  that  the  plaintiff  should  have 
assigned  by  an  instrument  in  writing  his  interest  in  the 
stock  of  the  corporation,  and  it  is  necessary  to  a  vaUd 
transfer  that  the  assignment  and  power  of  attorney  to 
make  all  necessary  transfers,  should  be  executed  by  the 
owner  of  the  stock  (McNeil  v.  Tenth  Nat'l.  Bank^  46  N. 
Y.  330).  But  as  between  the  purchaser  and  the  corpora- 
tion, until  a  transfer  on  the  books  has  been  made,  he  is 
not  a  stockholder,  and  has  no  claim  to  act  as  such,  but 
possesses  merely  a  right  to  make  himself  a  stockholder  by 
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the  prescribed  form  (N.  Y.  &  New  Haven  E.  E.  Co.  v. 
Schuyler,  34  iV.  F.  80). 

' '  The  complaint  does  allege  a  good  cause  of  action 
against  The  Bank  of  the  State  of  New  York  for  the 
recovery  by  plaintiff  of  the  stock  certificates. 

"  In  some  cases  an  action  in  equity  for  the  specific 
delivery  of  papers  wrongfully  detained  can  be  maintained 
(Hammond  v.  Morgan,  51  Super.  Ct.  478).  This  cause  of 
action  for  the  recovery  of  such  certificate  is  entirely 
separate  and  distinct  from  any  claim  that  the  plaintiff 
might  have  against  the  corporation  for  the  refusal  to  pay 
him  dividends  or  allow  him  to  participate  in  the  manage- 
ment of  the  corporation ;  and  while  it  might  be,  in  an 
action  brought  by  a  shareholder  of  the  corporation,  to 
compel  such  corporation  to  issue  to  him  evidence  of  his 
ownership  of  the  shares  of  stock  belonging  to  him,  or  to 
allow  him  to  participate  in  the  management  of  the  coipor- 
ation,  that  a  third  party  claiming  to  own  some  interest 
in  the  stock  claimed  by  the  plaintiff  would  be  a  proper 
party  to  such  action,  the  facts  as  alleged  m  this  complaint 
do  not  make  out  such  a  cause  of  action. 

''The  controversy  as  to  the  ownership  of  the  stock 
certificate  is  between  the  plaintiff  and  the  bank  only,  and 
with  that  controvei-sy  The  Municipal  Gas  Light  Company 
has  nothing  to  do,  and  the  recovery,  by  plaintiff,  from 
the  bank,  of  the  stock  certificate  and  instrument  purport- 
ing to  be  an  assignment  and  power  of  attorney  annexed 
thereto,  will,  so  far  as  appears,  be  all  the  relief  to  which, 
from  the  facts  alleged,  plaintiff  is  entitled,  and  will  vest 
the  plaintiff  with  full  title  to  the  stocks. 

'  *  The  demurrer  must  therefore  be  sustained,  with  leave 
to  plaintiff  to  amend  the  summons  and  complaint  on  pay- 
ment of  costs." 

Franklin  Lord,  attorney,  and  John  E,  Parsons,  of 
counsel  for  appellant,  on  the  questions  considered  in  the 
opinion,  argued  : — I.  It  is  respectfully  submitted  that  a 
good  cause  of  action  was  alleged  as  to  the  gas  company, 
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and  that  to  the  action  the  respondent  was  a  proper  party. 
(1)  The  certificates  of  the  gas  company's  stock  were  issued 
by  the  company  to  Mr.  Day.  As  a  stockholder,  he  was 
entitled  not  only  to  dividends,  but  to  all  the  other  rights 
which  belong  to  the  ownership  of  stock,  including  a  par- 
ticipation in  management,  the  important  right  to  vote  at 
stockholders'  meetings,  to  examine  books,  to  have  divi- 
dends declared  to  his  name,  so  as  to  be  able  to  collect  or 
transfer  the  right  to  them  without  impediment,  etc.  (2) 
If  the  gas  company  refused  to  recognize  Mr.  Day  as  a 
stockholder,  he  had  a  cause  of  action  to  compel  it  to  do  so  ; 
and  it  was  not  necessary  for  him  to  wait  imtil  a  dividend 
had  been  declared  to  another  name,  or  a  stockholders' 
meeting  had  been  had,  at  which  his  vote  was  lost,  before 
applying  to  a  court  for  relief.  An  absolute  refusal  to 
recognize  Mr.  Day  as  a  stockholder,  put,  too,  upon  the 
alleged  transfer  of  his  stock,  justified  an  immediate  action 
by  him. 

II.  That  a  stockliolder  of  a  corporation,  whose  certifi- 
cates have  been  wrongfully  taken  from  his  possession,  and 
gone  into  the  possession  of  third  parties  with  forged 
transfers,  may  in  equity  sue  his  company  if  it  claim  that 
the  stock  has  been  transferred,  and  refuses  to  recognize 
him,  and  that  to  such  an  action  the  third  party,  whose 
wrongful  possession  of  the  certificates  creates  the  diffi- 
culty, may  be  joined  as  a  party,  is  settled  by  authority 
(Cottam  V.  Eastern  Counties  Ry.  Co.,  1  Johns.  &  Hem. 
243  ;  Johnson  v.  Renton,  L.  R.  9  Eq.  181,  188  ;  Denny  v. 
Lyon,  38  Pa.  St.  98  ;  Tayler  v.  Great  Indian  Ry.  Co.,  4 
Dc  Gex  cfi*  J.  559  ;  Lowry  v.  Commercial  Bank,  Taney  C. 
C.  Dec.  310,  399  ;  Pollock  v.  National  Bank,  7  N.  Y.  274  ; 
Pomeroy  on  Remedies^  d;c.,  §  455  ;  Cahoon  v.  Bank  of 
Utica,  7  N.  Y.  486  ;  Reed  v.  Stryker,  4  Abb.  Ct.  App.  2G  ; 
Lattin  v.  McCarty,  41  N.  Y.  107  ;  Meyer  v.  Van  CoUem, 
28  Barb.  230  ;  Palen  v.  Bushnell,  46  lb.  24  ;  Richtmyer  v. 
Richtmyer,  50  lb.  59  ;  Hammond  v.  Cockle,  2  Hun,  495). 

Were  there  not  direct  authority,  true  principles  of  law 
vrould  cover  the  case.     Where  the  original  certificates  of 
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stock  are  outstanding  in  third  hands,  it  is  reasonable  and 
proper  that  the  right  of  such  third  pai+y  shall  be  deter- 
mined in  the  action  brought  by  the  stockholder,  thu3 
protecting  the  company  from  a  double  claim.  It  is  in 
consequence  of  the  claim  of  the  respondent  that  the  gas 
company  refuses  to  recognize  Mr.  Day  as  a  stockholder. 
To  estabUsh  Mr.  Day's  right,  the  substantial  controversy 
is  with  the  respondent.  That  being  settled  in  this  action, 
judgment  against  the  gas  company  will  go  as  a  necessary 
consequence.  Were  Mr.  Day  to  be  driven  to  the  necessity 
of  first  suing  the  respondent  in  equity  for  his  certificates, 
the  gas  company  might  still  continue  its  refusal,  and  thus 
force  Mr.  Day  to  a  second  suit.  The  whole  subject  is  one 
and  should  be  disposed  of  in  one  action. 

Shipmany  Barlow^  Larocque  &  Choate,  attorneys,  and 
Joseph  LarocquCy  of  counsel  for  respondent,  argued :— I. 
The  complaint  states  two  causes  of  action  :  1.  A  cause  of 
action  against  the  gas  company  to  recover  dividends,  past 
and  future,  on  shares  standing  in  tjie  plaintiff's  name,  and 
to  compel  his  recognition  as  a  menAer  of  that  corporation. 
2.  A  cause  of  action  against  the  bank  to  recover  certain 
certificates  of  stock  and  assignments  attached  thereto,  of 
which  the  plaintiff  claims  to  be  the  owner,  and  entitled  to 
the  immediate  possession. 

II.  These  two  causes  of  action  so  united  do  not  both 
belong  to  either  one  of  the  subdivisions  of  section  484.  1. 
The  cause  of  action  stated  against  the  gas  company,  so 
far  as  it  relates  to  dividends,  falls  imder  subdivision  1. 
It  is  a  cause  of  action  arising  "  upon  contract,  expressed 
or  implied."  When  a  dividend  is  declared  by  a  corpora- 
tion, the  stockholder  becomes  the  creditor  of  the  corpora- 
tion in  respect  of  such  dividend,  and  may  maintain  an 
action  for  its  recovery.  2.  The  cause  of  action  stated 
against  the  bank  is  for  the  recovery  of  chattels,  viz., 
certain  instruments  described  as  stock  certificates,  i^'ith 
assignments  and  powers  of  attorney  attached,  and  this 
cause  of  action  falls  within  subdivision  7  of  section  484. 
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III.  The  said  causes  of  action  are  improperly  united, 
in  that  they  do  not  each  affect  all  the  parties  to  the 
action.  1.  So  fai-  as  the  cause  of  action  stated  against  the 
bank  is  concerned,  the  gas  company  is  not  affected  by  it, 
and  is  in  no  sense  a  necessary  party  to  its  determination. 
The  two  corporations  are  strangers  to  each  other.  The 
issue  presented  by  that  cause  of  action  is  as  to  the  owner- 
ship and  right  to  the  possession  of  the  certificates,  assign- 
ments and  powers.  2.  So  far  as  the  cause  of  action 
stated  against  the  gas  company  is  concerned,  the  bank  is 
not  affected  by  it.  The  bank  does  not  claim  to  be  a 
member  of  the  gas  company,  and  until  duly  admitted  to 
such  membership,  would  not  be  heard  to  assert  any  right 
to  any  dividends  declared  on  the  shares  in  question,  or  to 
exercise  any  right  of  membership  (Equitable  Life  Society 
r.  Schermerhom,  60  How.  377). 

IV.  Neither  can  subdivision  9  of  section  484  be  success- 
fully invoked  to  sustain  the  joinder  of  these  causes  of 
action,  because  :  1.  As  before  shown,  they  respectively 
fall  under  different  subdivisions  preceding  subdivision  9  ; 
and,  2.  Because  they  do  not  arise  out  of  the  same  transac- 
tion or  transactions  comiected  with  the  same  subject  of 
action,  (a. )  The  transaction  out  of  which  the  plaintiff's 
cause  of  action  against  the  gas  company  arises,  occurred 
many  years  ago,  when  the  plaintiff  was  admitted  as  a 
member  of  the  gas  corporation.  (6.)  The  transaction  out 
of  which  the  alleged  cause  of  action  against  the  bank 
arose,  is  a  recent  transaction,  with  which  the  gas  company 
had  nothing  to  do,  and  relates  to  the  acquisition  by  the 
bank  of  the  possession  of  certain  certificates,  with  powers 
of  attorney  and  assignments  thereto  attached  (McDonald 
V.  Kountz,  58  How.  152  ;  Thompson  v.  St.  Nicholas  Bank, 
01  J6.  103  ;  Wiles  v.  Suydam,  64  N.  F.  173  ;  Equitable 
Life  Assurance  Soc.  v.  Schermerhom,  60  How.  477  ;  Keep 
V.  Kaufman,  56  N.  Y.  332). 

V.  The  English  authorities  relied  upon  by  the  learned 
counsel  for  the  plaintiff  below,  and  the  cases  arising  in 
other  states  to  which  he  refei-s,  it  is  respectfully  sub- 
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mitted,  throw  no  light  upon  the  questions  presented  in 
the  case  at  bar.  These  questions  are  controlled  by  the 
provisions  of  section  484:  of  our  Code,  and  by  the  decisions 
of  our  tribunah  giving  construction  to  that  section,  and 
though  the  books  are  full  of  cases  in  which  the  provisions 
of  this  section  have  been  construed,  no  authority  in  them 
can  be  found  in  conflict  with  the  views  expressed  by  this 
court  at  special  term,  in  sustaining  tho  demurrer  in  the 
case  at  bar. 

By  the  Court. — Sedgwick,  Ch.  J.— I  think  there  can 
be  no  doubt  that  the  complaint  sets  out  such  facts  as 
would  be  the  foundation  of  two  separate  actions,  one 
against  each  defendant.  On  a  demuiTer  of  this  kind,  it  is 
not  a  question  as  to  whether  the  statement  of  facts  is 
sufficient  to  show  that  the  causes  of  action  exist.  Only 
the  natures  of  the  causes  of  action  are  to  be  considered. 
If  there  be  no  other  consideration  to  be  invoked,  then, 
under  secti'on  484  of  the  Code,  the  complaint  is  defective, 
because  each  cause  of  action  does  not  affect  both  defend- 
ants. 

But  it  must  be  apparent  that  this  does  not  of  itself 
necessaiily  decide  the  controversy.  For  there  may  be  a 
narration  in  a  complaint,  which  sets  up  causes  of  action 
severally,  and  yet  may  also  show  what  may  be  cafled 
another  or  third  cause  of  action,  which  is  but  a  single 
cause,  embracing  the  two  other  causes.  Such  pleading 
occurs  generally  in  an  action  to  enforce  an  equity  remedy. 
A  familiar  example  is  a  judgment  creditor  bringing  an 
action  to  compel  payment  of  his  judgment  out  of  prop- 
erty that  has  been  conveyed,  as  alleged,  in  fraud  of  credi- 
tors, by  separate  transfers  to  some  or  all  of  the  defendants 
severally.  In  such  an  instance,  the  plaintiff  might  proceed 
against  the  defendants  severally,  and  it  would  appear  on 
the  face  of  the  complaint  that  thei-e  were  several  causes 
of  action.  Yet  in  fact  the  complaint  would  set  out  but 
one  cause  of  action,  which  would  be  the  right  to  pursue 
the  whole  of  the  debtor's  property  as  a  totality,  and  the 
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several  transferees,  as  claiming  parts  of  the  whole,  would 
be  competently  made  defendants  to  allow  the  plaintiff's 
remedy  to  be  enforced. 

It  must  then  be  asked,  what  remedy  beside  the  two 
causes  of  action  just  alluded  to,  does  the  plaintiff  claim, 
which  embraces  the  two,  or  to  enforce  which  completely, 
it  will  be  necessary  or  important  to  plaintiff  to  enforce 
the  two. 

Looking  first  at  the  claim  against  the  bank,  it  will  not 
bo  necessary  to  enlarge  the  proposition  that  all  of  the 
plaintiff's  right  as  against  it  could  be  fully  enforced 
without  the  presence  of  the  gas  company  as  a  defendant. 
The  gas  company  is  not  averred  to  have  or  claim  any 
interest  which,  if  set  up,  would  appear  to  affect  the  plaint- 
iff's claim  that  the  bank  should  deliver  up  the  certificates. 

The  next  basis  for  an  equitable  single  cause  of  action 
to  be  examined  is  the  plaintiff's  claim  against  the  gas 
company.  What  is  that  claim  ?  The  complaint  states, 
that  the  bank  is  in  possession  of  the  certificates  of  shares, 
and  claims  to  be  the  holder  of  them,  through  transfers  to 
which  plaintiff's  name  had  been  placed,  by  forgery,  and 
has  claimed  to  the  gas  company  **that  by  reason  of  the 
said  papers,  the  said  stock  has  been  duly  assigned  to  it, 
and  that  it  is  the  holder  thereof."  The  complaint  then 
avers  :  that  *  *  in  consequence,  the  defendant,  The  Muni- 
cipal Gas  Light  Company  of  New  York,  has  refused  to 
recognize  the  plaintiff  as  the  owner  of  the  said  shares  of 
stock."  It  is  very  important  to  discover  what  fact  is 
pleaded  in  the  phrase,  *' has  refused  to  recognize."  The 
complaint  does  not  aver  that  the  gas  company  has  trans- 
ferred to  the  bank  upon  its  books  the  shares,  or  has 
declared  any  dividend  to  shareholders,  or  has  even 
threatened  to  transfer  to  the  bank.  These  things,  not 
being  pleaded,  are  presumed  not  to  exist.  If  the  plaintiff 
claimol  against  the  defendant  gas  company,  that  it  had 
transfeiTed  the  shares  to  the  bank,  and  that  it  should 
replace  them  in  the  name  of  the  plaintiff,  it  might  plau- 
sibly be  argued  that  the  bank  could  be  made  a  party  as  an 
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adverse  claimant.  Such  is  not  this  case.  The  refusal  to 
recognize,  &c.,  cau  amount  to  nothing  more  than  the 
expression  of  what  may  be  called  a  judgment  of  the  gas 
company,  as  to  the  rights  of  plaintiff.  As  there  is  no 
demurrer  to  the  sufficiency  of  this  as  a  statement  of  the 
cause  of  action,  the  question  is  not  whether  there  can  be 
judgment  for  it,  but  it  is  whether  the  claim  of  the  bank, 
as  set  up  in  the  complaint,  has  any  relation  to  the  position 
of  the  gas  company,  which  would  deprive  the  plaintiff  of 
the  advantages  of  the  judgment  he  claims  against  the 
company.  It  does  not  seem  to  have  any  relation.  It  seems 
that  the  refusal  to  recognize  was  the  consequence  of  the 
bank  making  the  claim  set  out  in  the  complaint,  upon 
certain  assertions  of  fact,  in  the  natui-e  of  evidence ;  but 
that  would  be  immaterial  to  the  plaintiff  obtaining  judg- 
ment for  a  recognition,  if  the  plaintiff  could  furnish 
sufficient  evidence  that  the  assertions  of  fact  were  untrue. 
The  plaintiff  could  enjoy  such  a  judgment  to  every  extent, 
and  the  claim  of  the  bank  would  not  be  an  incumbrance 
upon  it,  or  impair  or  diminish  its  advantages.  It  could 
be  obtained  with  the  certificate  in  the  hands  of  the  bank ; 
for  on  the  pleadings  it  is  still  plaintiff' s  property,  and  the 
apparent  assignment  lipon  it  is  really  a  nullity.  I  do  not, 
therefore,  see  that  the  claim  against  the  bank  has  any 
connection  with  that  against  the  gas  company. 

Nor  do  I  perceive  in  the  complaint  any  claim  of  the 
plaintiff  of  which  the  sevei'al  claims  against  the  defend- 
ants are  parts  or  branches.  So  far  as  it  may  be  the  right 
to  obtain  a  deUvery  of  the  certificate  from  the  bank,  the 
I'efusal  of  the  gas  company  to  recognize  the  plaintiff  is 
immaterial.  There  is  no  claim  to  obtain  title  or  posses- 
sion of  which  it  is  averred  the  plaintiff  has  been  wrong- 
fully deprived.  The  complaint  shows  that  both  are 
perfect  in  plaintiff.  The  claims  are  several  in  their 
nature,  and  have  no  bearing  upon  a  common  subject- 
matter,  unless  it  be  that  of  possession  or  title,  and  for 
neither  of  these  is  the  action  brought.  I  am  of  opinion 
that  the  case  was  correctly  decided  below. 
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Judgments  and  orders  appealed  from  afl&rmed,  with 
costs. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 


CHARLE3   F.    WILLIS,    Respondent,    v.    WILLIAM 

BELLAMY,  et  al.,  Appellants. 

Speeific  performance — when  not  decreed. — Sealed  contract — when  evidence 
as  to  real  party  not  admissible — Trial  by  jury — when  demandahle  as  0/ 
right. 

Evidence  to  the  effect  that  one  not  executins:  sealed  contract  as  to  real  estate 
is  the  real  party  to  the  contract,  is  inadmissible  in  an  action  based  on 
the  contract 

In  an  action  brought  on  such  a  contract,  against  one  who  executed  it  as 
yendor  in  his  own  name,  and  in  his  own  behalf,  and  against  otliers 
(co-defendants),  claimed  to  be  the  real  parties  to  the  contract  as  vendors, 
— ffeld,  the  complaint  should  be  dismissed  as  to  the  co-defendants. 

Specific  4)erformance  of  a  contract  to  convey  a  good  title  will  not  be 
decreed  at  the  suit  of  the  vendee,  in  case  the  title  at  the  time  fixed  for 
the  performance  of  the  contract  is  not  sound,  although  it  may  be  in  the 
power  of  the  vendor  to  make  it  good,  where  the  contract  is  such  that 
the  vendor  is  not,  either  by  its  express  terms  or  implication  of  law, 
bound  to  corroborate  or  validate  the  imperfect  title. 

Under  a  contract  which  provides  that  the  sum  therein  required  to  be 
deposited  by  the  vendee  should  be  forfeited  unless  the  vendee  complies 
with  the  contract,  provided  that  the  title  to  the  premises  sold  shall  be 
good,  otherwise  to  be  returned  to  the  vendee,  **  and  this  contract  aband- 
oned without  claim  of  damage  for  or  against  cither  party,"  the  vendor 
is  not  bound  to  corroborate  or  validate  a  title  imperfect  at  the  time  fixed 
for  its  performance. 

In  an  action  brought  by  a  vendee  to  compel  the  specific  performance  of  a 
contract  to  sell  and  give  a  good  title  to  real  estate,  or  in  lieu  thereof,  if 
that  be  not  practicable,  for  the  recovery  of  a  sum  deposited  under  the 
contract,  and  for  damages,  the  court,  on  its  appearing  on  the  trial  at 
special  term  without  a  jury,  that  plaintiff  was  neither  then,  nor  at  the 
time  of  the  commencement  of  the  action,  entitled  to  specific  perform- 
ance, cannot  (a  jury  trial  not  being  waived),  proceed  to  adjudicate  on 
either  the  claim  for  the  sum  deposited,  or  the  claim  for  damages.  These 
are  strictly  legal  claims,  and  the  court  must  at  least  direct  the  issues 
arising  thereon  to  be  sent  to  a  jury  for  trial. 
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Decided  December  7,  1885. 

Appeal  by  defendants  from  judgment  entered  upon 
findings  and  conclusions  of  judge  at  special  term. 

The  plaintiff  was  assignee  of  Benjamin  Willis,  who 
had  made  with  the  defendant  William  Bellamy,  a  contract 
for  purchase  by  the  former,  and  sale  by  the  latter,  of  cer- 
tain real  estate.  The  purchaser  paid  $500  on  the  deUverj 
of  the  contract.     The  contract  was  under  seal. 

Further  facts  appear  in  the  opinion. 

Burnett  &  Whitney j  attorneys,  Henry  L.  Burnett  and 
Edward  B.  Whitney^  of  counsel  for  appellants,  on  the 
questions  considered  by  the  court,  argued : — The  court 
erred  in  denying  the  motion  to  compel  election,  and  in 
retaining  the  cause  at  special  term,  and  in  the  form  of  the 
judgment  awarded.  It  was  error  to  deny  defendants* 
motions  to  compel  plaintiff  to  elect  between  his  inconsist- 
ent claims.  It  has  always  been  held  that  a  complaint 
plainly  averring  the  title  to  be  bad,  is  inconsistent  with  a 
prayer  for  specific  performance  (Stemberger  v.  McGovem, 
56  N.  F.  12,  20  ;  Kerr  v.  Purdy,  51  lb.  629  ;  Emrich  f. 
White,  66  How.  Pr.  154 ;  Nicolson  v.  Wordsworth,  2 
Swanst,  365).  It  was  error  to  deny  defendants'  motions 
to  compel  election,  for  the  additional  particular  reasons, 
that  if  plaintiff  had  elected  to  regard  the  title  as  bad, 
defendant,  William  Bellamy,  was  entitled  to  jmy  trial, 
and  the  other  two  defendants  to  a  dismissal  of  the  com- 
plaint. Defendants  could  not  ask  jury  trial  before  an 
election  should  be  made,  because  the  complaint  was  prim- 
arily for  equitable  relief.  They  gave,  however,  full 
notice  that  they  did  not  waive  their  right.  The  only 
demand  in  the  complaint,  based  on  the  theory  that  the 
title  was  bad,  was  "  that  the  defendant,  WilUam  Bellamy, 
repay  to  this  plaintiff  the  sum  of  $500,"  &c.  On  this 
point  the  case  must  go  to  a  jury  (Stemberger  v,  McGov- 
em, 66  N.  r.  12), 


WILLIS  c.  BELLAMY.  375 


Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 


William  SettlCy  attorney,  and  Benjamin  A.  Willis,  of 
counbel  for  respondent,  on  the  questions  considered  by  the 
court,  argued : — The  defendants'  motion  to  dismiss  the 
complaint  as  to  the  cause  of  action  relating  to  damages, 
on  the  ground  that  the  court  had  no  jurisdiction  to  give 
damages,  as  that  is  a  question  to  be  tried  by  a  jury,  and 
defendants  have  demanded  a  jury  trial,  was  properly 
overruled.  It  is  needful  only  to  refer  to  the  following 
decisive  cases  :  Sternberger  v.  McGovem,  56  JV.  Y.  12  ; 
PhilUps  V.  Gorman,  17  lb.  270  ;  Lattin  v.  McCarty,  41  lb. 
107. 

Plaintiff's  recoveiy  here  is  for  simple  advance  on  con- 
tract and  costs  of  action. 

By  THE  Court.— Sedgwick,  Ch.  J.— The  appeal  is  from 
a  judgment  which  declares  that  the  plaintiff  has  a  lien 
upon  the  defendant's  interest  in  the  premises  described  in 
the  complaint  herein,  for  the  money  paid  by  his  assignor 
on  account  of  the  purchase  price,  with  the  interest  and 
costs,  and  which  gave  a  personal  judgment  against  all  the 
defendants,  for  the  amount  of  the  money  paid,  &c. 

The  issues  involved  a  construction  of  a  contract  for  the 
purchase  of  land  made  by  the  plaintiff's  assignor  as  vendee, 
and  one  William  Bellamy,  as  vendor.  The  latter  aflBxed 
his  seal  to  the  contract.  The  finding  of  the  court  is  "  that 
at  the  time  of  the  making  of  said  contract,  the  said 
William  Bellamy  was  eicting  as  the  agent  of  his  co- 
defendants  herein,  and  according  to  the  terms  of  the  said 
contract,  bound  his  co-defendants  thereby."  The  evidence 
showed  that  the  co-defendants  had  title,  such  as  it  was, 
to  the  land  in  question,  and  that  WiUiam  Bellamy  had  no 
title  to  it. 

I  do  not  perceive  that  the  contract  on  its  face  binds 
the  co-defendants,'  or  shows  that  WilUam  Bellamy  acted 
as  their  agent  in  making  the  contract.  It  is  made  by  him 
solely  for  himself,  excepting  a  clause  that  "the  stipula- 
tions aforesaid  are  to  apply  to  and  bind  the  heirs,  executors, 
administrators  and  assignees  of  the  respective  parties." 
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This  does  not,  if  that  would  avail  anything,  i-efer  to 
principals  for  whom  he  was  making  the  contract. 

The  testimony  of  WilUam  Bellamy  that  in  making 
the  contract  he  acted  as  the  authorized  agent  of  his  co- 
defendants  does  not  affect  or  change  the  legal  quality  of 
the  act  he  performed  in  making  the  contract.  The  law 
is,  when  a  contract  is  signed  and  sealed  by  a  person  for 
himself,  and  not  by  a  principal  through  an  agent  author- 
ized to  sign  and  seal,  the  person  signing  for  himself  is 
liable  according  to  the  terms  of  the  contract,  and,  at  least 
in  a  contract  for  the  sale  and  purchaser  of  land,  his  so- 
called  principals  are  not  liable  (Schaefer  v.  Henkel,  75  K 
Y.  378  ;  Briggs  v.  Partridge,  6^  lb.  357). 

From  this  it  follows,  that  there  should  have  been  no 
judgment  against  the  co-defendants,  either  for  the  amount 
paid  by  plaintiff's  assignor  upon  the  purchase,  or  declar- 
ing that  for  such  an  amount  there  was  a  lien  upon  the 
premises  in  question  which  were  owned,  as  has  heen 
said,  by  the  co-defendants.  In  point  of  fonn,  there  should 
have  been  no  declaration  of  a  lien  upon  the  interest  of 
William  Bellamy  in  the  land,  as  he  had  no  interest,  and 
yet,  for  a  like  reason,  he  would  not  be  injured  by  such  a 
declaration. 

Then,  the  issues  concern  only  the  nature  of  the  plaint- 
iff's claim  against  William  Bellamy.  It  is  a  fundamental 
consideration  that  the  plaintiff  had  the  right  to  enforce 
the  contract  according  to  its  tei-ms  and  limitations,  and 
was  not  entitled  to  the  specific  performance  of  any  other 
contract  than  the  contract  as  it  was. 

Of  the  8500  paid  down  upon  the  delivery  of  the  con- 
tract, and  by  the  plaintiff's  assignor  to  Bellamy,  the 
contract  declares,  "the  $500  paid  to  be  forfeited,  unless 
the  party  of  the  second  part  (that  is,  the  assignor  of 
plaintiff),   complies  with  the    terms  thereof,   provio^d, 
however,  that  the  title  to  said  premises  be  good  ;  othei- 
wise  the  said  $500  to  be  return^  by  the  party  of  the  fi^^ 
part  (that  is,  William  Bellamy),  to  the  party  of  the  second 
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part,  and  this  contract  abandoned  without  claim  of  dam- 
age for  or  against  either  party." 

It  appears  that  before  the  action,  the  plaintiff  took  the 
position  that  the  title  was  not  good,  and  in  his  complaint 
that  the  title  was  not  then  good,  and  the  court  has  held, 
at  his  instance,  that  the  title  was  not  good. 

It  is  not  necessary  to  doubt  that  under  a  contract  to 
seU  and  buy  land,  the  vendee,  although  the  title  be  not  in 
fact  sound,  yet  may  bring  an  action  to  compel  the  vendor 
to  make  it  perfect,  if  that  be  in  his  power.  Such  an 
action  lies,  because,  by  the  legal  construction  of  the  con- 
tract, the  vendor  has  bound  himself  to  make  the  title 
good.  If,  however,  the  contract  does  not  provide  for  a 
corroboration  or  validation  of  the  imperfect  title,  then  the 
right  of  the  parties  will  have  regard  only  to  the  title  in 
the  original  state. 

The  contract  in  this  case  provides  that  if  the  title  be 
not  good,  the  contract  is  to  be  abandoned.  As  against  the 
vendor,  the  plaintiff's  assignor  might  have  had  the  option 
of  taking  the  title,  but  he  exercised  his  option  the  other 
way  by  declaring  the  title  defective,  and  from  that  time 
there  remained  no  provision  of  the  contract  which  would 
support  an  action  for  specific  performance.  The  contract 
implies  that  whether  or  not  the  abandonment  shall  take 
place,  is  to  be  determined  before  action  brought ;  for  the 
vendee  was  certainly  to  take  his  position  as  to  the  state 
of  the  title  before  action  could  be  brought,  and  then,  if  the 
title  were  not  good,  the  contract  went  out  of  existence, 
excepting  to  give  the  vendee  an  action  for  the  part  pay- 
ment he  had  made.  This  action  was  of  a  legal  kind,  in 
which  the  defendant  Bellamy  had  a  right  to  a  jury  trial. 
This  right  was  not  waived  upon  the  trial,  but  was  insisted 
upon.  After  such  a  demand,  as  soon  as  the  court  had 
found  that  the  plaintiff  had  no  action  in  equity,  there 
should  have  beep  no  adjudication  as  to  the  legal  rights  of 
the  plaintiff,  but  the  issues  that  regarded  such  legal 
rights,  should  have  been  sent  to  a  jury  for  trial  (Black  v. 
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White,  37  Super.  CL  320  ;  Stembei-ger  v.  McGrovern,  56 
N.  Y.  12). 

In  truth,  as  the  complaint  took  the  ground  that  the 
title  was  bad,  it  appeared  from  the  beginning  that  the 
plain tiflP  could,  while  he  took  such  ground,  claim  only  as 
in  an  action  at  law,  and  such  an  action  only  was  in  reaUty 
before  the  court,  and  the  court  at  special  term  could  not 
proceed  to  adjudicate  as  to  the  validity  or  invalidity  of 
the  title.  It  could  only,  upon  objection,  refuse  any 
equitable  relief,  and  direct  that  the  issues  be  sent  to  a 
jury  for  trial.  In  that  trial,  there  could  be,  for  the  first 
time,  an  adjudication  as  to  the  title.  For  that  reason,  it 
would  be  improper  to  decide  as  to  the  soundness  of  the 
objection,  that  the  mortgage  under  which  the  title  was 
made  had  never  been  completely  assigned  by  the  trustees 
who  held  it. 

The  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  the  costs  of  the  appeal  to  abide 
the  event,  so  far  as  WiUiam  Bellamy  is  concerned. 

As  to  the  co-defendants,  as  the  plaintiff  appears  to 
have  no  claim  whatever  against  them  in  a  mode  of  trial 
insisted  upon  by  him,  I  think  the  judgment  should  be 
reversed,  and  the  complaint  dismissed,  with  costs. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 


CATHARINE    R.    ARCHER,    Respondent,    v.   THE 
SIXTH  AVENUE  R.  R.  CO.,  Appellant. 

Phyiiciariy  examination  hy^  on  trial,  of  an  injury  to  the  body^  Wken  not 

permitted. 

This  action  was  brought  to  recover  damages  for  an  alleged  injury  to  plaint- 
id's  arm,  claimed  to  have  been  caused  through  defendant's  negligence ; 
at  the  close  of  plaintifiTs  cross-examination,  defendant's  counsel  asked 
permission  to  have  a  physician,  who  was  in  attendance  on  defendants 
behalf,  examine  the  plaintiff's  arm ;  the  permission  was  refused. 

ffeld,  as  the  court  must  have  understood  that  the  examination  asked  for 
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was  intended  to  be  an  lOTestigation  independent  of  the  then  proceed- 
ing taking  of  testimony,  and  did  not,  in  its  form  or  substance,  indicate 
otherwise  than  that  the  physician  would  go  to  the  witness  on  the  stand, 
and  make  such  an  examination  as  a  physician  would  judge  to  be  right 
and  sufficient,  inrolving  probably  questions  to  the  witness,  that  there 
was  no  error  in  the  refusal. 

Before  Sedgwick,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  December  7,  1885. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  of  jury  and  from  an  order  denying  motion  for 
new  trial  made  upon  the  minutes. 

The  action  was  for  damages  to  plaintiff,  for  injuries  to 
her  received  in  falling  from  a  car  of  defendant,  and  caused, 
as  alleged,  by  the  negligence  of  defendant's  servant. 

Further  facts  appear  in  the  opinion. 

D.  M.  Porter  J  attorney  and  of  counsel  for  appellant^ 
argued  : — After  the  plaintiff  had  completed  her  testimony 
in  chief,  and  at  the  end  of  her  cross-examination,  but 
before  the  defendant's  cormsel  had  relinquished  his  right 
to  further  cross-examination,  the  following  took  place : 
Counsel  for  the  defendant  asked  permission  to  have 
Dr.  Ranney,  a  physician  in  attendance  on  the  part  of 
the  defendant,  examine  the  plaintiff's  arm.  The  court 
refused  the  permission,  and  defendant's  counsel  excepted. 
The  refusal  was  error.  The  plaintiff  had  testified  that 
she  was  still  suffering ;  that  her  wrist  was  inflamed  ;  her 
conduct  in  respect  to  her  alleged  injury  had  been  very 
suspicious  ;  she  had  this  evidence  in  her  possession  —  that 
is,  whether  her  wrist  was  then  inflamed ;  and  there  would 
be  no  immodesty  in  its  production  (any  more  than  if  she 
claimed  her  face  had  been  injured,  and  covered  it  with 
her  vail),  and  the  court  was  bound  to  require  its  produc- 
tion, as  much  as  if  she  had  had  a  paper  containing  com- 
petent evidence  bearing  upon  the  merits,  and  refused  to 
produce  it  while  it  was  in  her  possession  on  the  witness 
stand.    There  was  no  other  objection  taken^  except  that 
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it  was  too  late,  and  this  waived  all  others,  if  any  other 
there  can  be  which  does  not  appear.  The  contest  has  not 
been  whether  a  party  can  be  compelled  to  exhibit  an 
alleged  injury  at  the  trial,  but  whether  it  could  be  com- 
pelled before  trial ;  nor  is  it  necessary  to  decide  whether 
an  immodest  exposure  of  the  person  could  be  ordered, 
because  there  is  no  such  question  presented  on  this  appeal. 
The  cases  of  Mulhado  v.  Brooklyn  City  E.  Co.,  30  iV.F. 
370 ;  Hiller  v.  Village  of  Sharon  Springs,  28  Hun,  344 ; 
State  V.  Garrett,  71 N.  C.  85  ;  Commonwealth  v.  Twitchell, 
1  Brews.  Penn.  551,  sustain  the  position  that  this  ruling 
was  error. 

Chauncey  Shaffer,  attorney,  and  of  counsel  for  respond- 
ent, argued  : — The  court  properly  refused  the  permission 
asked  for  by  defendant  to  have  Dr.  Eanney,  a  physician 
in  attendance  on  the  part  of  the  defendant,  examine 
the  plaintiffs  arm.  1.  The  court  had  no  just  right  to 
grant  a  physical  examination  (Williams  v.  Phillips,  K  F. 
Com.  Pleas,  Law  Bull.  June  '79,  p.  62).  2.  To  say  the 
least,  it  was  a  matter  resting  in  the  discretion  of  the 
presiding  judge  ;  and  he  wisely  exercised  that  discretion 
(Reeves  v.  Prospect  Park  &  Coney  Island  R.  E.  Co. 
[October,  1879],  1  Law  Bull  91). 

By  the  Court.— Sedgwick,  Ch.  J.— The  plaintiff  was 
a  witness  on  her  own  behalf.  At  the  end  of  her  cross- 
examination,  the  counsel  for  defendant  asked  permis- 
sion to  have  Dr.  Ranney,  a  physician  in  attendance  on 
the  part  of  defendant,  examine  the  plaintiff's  arm.  The 
plaintiff's  counsel  objected,  on  the  ground  that  the  appli- 
cation was  too  late.  The  court  refused  the  permission  or 
denied  the  application,  because,  if  the  defendant  had  a 
right  to  such  an  examination,  the  defendant  should  have 
applied  for  it  before  that  time. 

The  court,  from  the  nature  of  its  decision,  must  have 
understood  that  the  examination,  for  which  permission 
was  asked,  was  intended  to  be  an  investigation  by  the 
physician,  to  be  made  by  him  independently  of  the  then 
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proceeding  taking  of  testimony.  This  understanding 
agreed  with  the  form  of  the  request.  The  request  did  not 
in  its  form  or  substance  indicate  otherwise  than  that  the 
physician  would  go  to  the  witness  when  on  the  stand,  and 
make  such  an  examination  as  a  physician  would  judge  to 
be  right  and  sufficient,  involving,  probably,  questions  to 
the  witness.  It  is  unnecessary  to  give  reasons  for  holding 
that  such  an  examination  is  not  a  part  of  the  trial  of  the 
issues  before  a  jury,  and  that  it  is  too  late  to  apply  for  it 
after  the  trial  has  gone  so  far  as  it  had  in  this  instance — 
if,  which  is  doubtful,  the  defendant  would  have  a  right  to 
such  an  examination  at  any  time. 

The  defendant  might  have  asked  the  physician  to  take  a 
position  near  the  witness'  stand,  and  at  which  he  could 
observe  the  aim  of  the  witness  if  she  should  exhibit  it  in 
response  to  questions,  and  the  counsel  might  have  asked 
her  to  show  her  arm,  and  then  put  questions  such  as  were 
proper,  under  the  control  of  the  court,  for  the  informa- 
tion of  a  physician  whose  opinion  was  about  to  be  ob- 
tained when  called  as  a  witness.  This  would  have  been 
more  analogous  to  the  case  of  Mulhado  v,  Brooklyn  City 
R.  Co.  (30  N.  Y.  370),  than  the  present  case.  If  such  a 
proceeding  were  taken,  the  points  would  be  whether  the 
questions  were  admissible  and  whether  the  physician 
should  be  allowed  to  take  or  keep  the  position  near  the 
witness.  Anything  more  than  this  woiild  not  be  permis- 
sible before  the  jury.  The  physician  would  not  be  under 
oath,  and  if  he  should  do  or  say  anything  that  would  bias 
the  mind  of  the  jury,  the  plaintiff's  rights  would  be 
infringed.  It  is  not  proper  now  to  decide  more  than  is 
necessary  to  determine  the  nature  of  the  exception  in  this 
case.     It  does  not  call  for  a  reversal  of  the  judgment. 

The  other  exceptions  have  been  examined,  as  well  as 
the  claim  that  the  damages  are  excessive.  They  must  be 
held  to  be  insufficient. 

Judgment  affirmed,  with  costs. 

Van  Vorst,  J.,  concurred. 


382  NOWELL  «.  MAYOR,  &c.  OF  N.  T. 


Statement  of  the  Case. 


FRANKLIN  L.  NOWELL,  Administrator,  &c.  v.  THE 
MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YORK. 

lies  gestcB — Evidence  as  to  cause  of  injury  sufficient  to  carry  ease  to  jury— 
Contributory  negligence — acting  with  prudence — Corporate  negligence— 
not  giving  warning. 

Declarations  made  by  a  party  at  the  initiation  of  an  act  oontinuoua  in  its 
nature,  as  to  his  intent  with  respect  to  the  mode  in  which  he  purposes 
to  do  the  act,  are  competent  evidence  to  prove  that  he  did  it  accord- 
ing to  his  expressed  intention,  provided  the  continuity  of  the  act  has 
not  been  interrupted  for  a  space  of  time  during  which  things  may  have 
happened  to  cause  a  change  in  the  original  intention.  But  a  declaration 
which,  for  aught  that  appears,  refers  to  a  past  transaction,  is  inad- 
missible. 

Shortly  before  the  injury,  the  deceased  was  in  One  Hundred  and  First  street, 
and  he  was  found  in  the  center  of  that  street  at  the  foot  of  a  wall 
twenty-five  feet  high,  which  abruptly  changed  the  grade  of  the  street 
with  a  broken  leg,  and  other  great  hurts. — Held^  sufficient  to  carry  the 
case  to  the  jury  on  the  question  as  to  whether  he  received  the  injuries  by 
falling  over  the  wall 

There  is  no  contributory  negligence  when  the  injured  party  acts  with 
ordinary  prudence,  on  that  apprehension  of  danger  which  he  is  bound  to 
have  under  the  circumstances,  and  those  appearances  of  danger  which 
the  situation  manifests. 

Thus,  w^hen  one  walking  nlong  a  street  which  has  the  usual  conditions  of 
streets  with  nothing  about  it  to  induce  apprehension  of  danger,  comes  (o 
a  wall  abruptly  ending  the  street,  and  falls  over  the  wall,  there  being  no 
light,  or  anything  else  that  might  be  a  warning  of  danger, — Ileld^  that 
the  jury  might  find  there  was  no  contributory  negligence.  Further 
held^  that  the  not  placing  at  the  abrupt  ending  of  the  street  a  warning 
as  to  danger,  which  would  suffice  to  warn  persons  of  ordinary  prudence, 
was  negligence  on  the  part  of  the  corporation. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Plaintiff's  exceptions  ordered  to  be  heard  at  first 
instance  at  general  term. 

The  action  was  for  neghgence,  in  allowing  West  One 
Hundred  and  First  street  to  be  graded  so  that  part  of  it 
went  to  the  top  of  a  wall  that  retained  the  bank  there,  the 
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rest  of  the  street  going  from  the  foot  of  that  wall.  The 
wall  was  about  twenty-five  feet  high.  The  complaint 
alleged  that  the  plaintiff's  intestate,  while  walking  in  the 
street,  fell  from  the  top  of  the  wall  and  was  greatly 
wounded.  In  the  testimony  it  appeared  that  there  were 
no  lights  at  the  top  of  the  wall,  or  any  fence  upon  it. 
There  was  no  witness  of  the  alleged  falling.  At  the  close 
of  plaintiff's  testimony,  the  court  dismissed  the  com- 
plaint, on  the  ground  that  there  was  no  proof  that  the 
deceased  had  not  been  guilty  of  contributory  negligence. 
Further  facts  appear  in  the  opinion. 

Frank  E.  Blackwelly  attorney,  and  of  counsel  for 
plaintiff,  after  citing  on  the  question  of  contributory 
negligence,  Tolman  v.  Syracuse,  Bing.  &  N.  T.  R.  R.  Co. , 
98  N.  Y.  198  ;  Smedis  v.  Bklyn.  &  Rockaway  Beach  R. 
R.  Co.,  88  76.  13  ;  Massothr.  Del.  &  H.  Co.,  61  lb.  521 ; 
Weber  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  5876.  451 ;  Morrison, 
Admr.  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  63  lb.  643 ;  Borland  v. 
N.Y.  C.  &  H.  R.  R.  Co.,  18  Week.  Dig.  51 ;  S.  C,  19  16.  76  ; 
McGuire  v.  Spence,  91  N.  Y.  303  ;  Weed  v.  Village  of 
Balston  Spa,  76  lb.  329 ;  Rehberg  v.  Mayor,  91  lb.  137 ; 
Clifford  V.  Dam,  81  26.  52 ;  Todd  v.  City  of  Troy,  61  lb. 
506 ;  Brusso  v.  City  of  Buffalo,  90  lb.  679  ;  Bullock  v. 
Mayor,  &c.,  1  East  RepVr.  170 ;  and  Hume  v.  Mayor, 
74  N.  Y.  264,  argued  :— I.  It  was  the  duty  of  the  city, 
having  itself  created  this  obstruction  some  three  years 
before,  to  properly  guai*d  it  and  to  warn  the  traveler  of 
his  danger  (Brusso  v.  City  of  Buffalo,  90  N.  Y.  679). 

n.  The  remarks  made  by  deceased  to  his  son  at 
the  cars  down  town,  and  that  to  his  daughter  in  One 
Hundred  and  First  street,  were  improperly  excluded. 
It  will  be  noticed  that  the  words  sought  to  be  proved 
were  contemporaneous  with  the  act  done,  and  explana- 
tory of  it.  They  were  not  the  relation  of  a  passed  trans- 
action. They  were,  therefore,  not  within  some  of  the 
cases  which  hold  this  kind  of  evidence  objectionable. 
Such  a  statement  was  permitted  in  Dorland  v.  N.  Y. 
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C.  i&.  H.  E.  R  Co.,  19  Week.  Dig.  51 ;  18  lb.  76 ;  In- 
surance Co.  V.  Mosely,  8  Wall,  397  ;  Waldele  v.  N.  T.  C, 
&c.  K.  E.  Co.,  95  N.  F.  274 ;  Thompson  v.  Trevanion, 
Skinner^  402  ;  Averson  v.  Kinnard,  6  ^osf,  197 ;  McKing 
V.  Foster,  6  Carr.  d;  Payne ;  Commonwealth  v.  Pike,  3 
Cush.  181  ;  Eawson  v.  Haigh,  2  Bingh.  99 ;  Hanover  R. 
Co.  V.  Coyle,  55  Penn.  St.  402  ;  Beaver  v.  Taylor,  1 
Wall.  637).  Immediately  upon  hearing  a  groan,  Simp- 
son, being  but  a  few  steps  away  from  the  foot  of  the  wall, 
went  to  the  deceased.  It  is  fan*  to  presume,  from  the 
evidence,  that  the  groan  was  simultaneous  with  the  fall 
Simpson  had  reached  a  point  near  the  waU  long  before 
the  deceased  fell.  At  that  moment  the  deceased  made  a 
statement,  explanatory  of  his  condition,  which  was 
excluded.  If  the  groan  and  the  striking  of  the  ground  by 
deceased  were  simultaneous,  then  what  passed  between 
him  and  Simpson  was  within  several  seconds  of  the  time 
of  the  fall,  and  what  the  former  said  at  that  time  was 
competent  evidence  as  part  of  the  res  gestae.  (Common- 
wealth V.  Hackett,  2  Allen,  137  ;  Hanover  E.  E.  Co.  r. 
Coyle,  55  Penn.  St  396).  Both  the  above  cases  are  ap- 
proved, and  the  whole  question  of  res  ge'^tce  is  carefully 
considered  in  Waldele  v.  N.  Y.  C.  &  H.  E.  E.  Co.,  95 
N.  Y.  274. 

E.  Henry  Lacombe^  counsel  to  the  corporation,  and 
David  J.  Dean,  of  counsel  for  defendant,  on  the  question 
of  contributoiy  negligence,  cited,  Cordell  v.  Central  R.  R. 
Co.,  75  K  Y.  330  ;  Hale  v.  Smith,  78  Ih.  487;  Eeynolds  v.  X. 
Y.  Cent.  E.  E.  Co.,  58  26.  248  ;  Becht  v.  Corbin,  92  i&.65S; 
Hart  V.  Hudson  Eiver  Bridge  Co. ,  84  lb,  56  ;  Eiceman  v. 
Havemeyer,  84  lb.  647;  Warner  v.  Central  E.  E.,  44  lb.  471 ; 
Dorlon  v.  Mayor,  C.  P.  January,  1884  ;  Gaynor  v.  Old 
Colony  E.  E.,  100  Mass.  208  ;  Murphy  v.  Doane,  101  76. 
466  ;  McGuire  v.  Spence,  91  iV.  F.  303). 

By  the  Court. — Sedgwick,  Ch.  J. — The  plaintiff 
attempted  to  prove  that  the  intestate  had  fallen  from  the 
top  of  a  retaining  wall  of  the  bed  of  New  avenue.  Shortly 
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before  the  accident  the  intestate  was  visiting  his  daughter 
in  her  house.  That  house  was  in  One  Hundi-ed  and  First 
street,  between  Ninth  and  Tenth  avenues.  That  street 
went  easterly  to  the  top  of  the  wall,  and  the  wall  was 
between  Ninth  and  Eighth,  avenues.  The  daughter,  as 
witness  for  plaintiff,  testified  that  the  intestate,  as  he  left 
her  house,  said  where  he  was  going.  She  vras  then  asked 
on  the  part  of  plaintiff,  '^What  did  he  say?"  The  de- 
fendant objected  to  the  question,  and  it  was  excluded.  It 
had  been  proved  that  the  intestate's  dwelling  w^as  in  Ono^ 
Hundred  and  Thirty-ninth  street.  The  particular  place 
was  not  proved. 

It  seems  to  me  that  it  was  competent  for  the  plaintiff 
to  prove  Ihat  the  deceased  when  he  left  the  house  in- 
tended to  go  along  One  Hundred  and  Fii-st  street  easterly 
in  a  direction  which  would  bring  him  to  the  wall.  His 
mind  being,  by  pi'esumption,  in  a  condition  usual  with 
the  generaUty  of  men,  his  intention  at  the  time  was  the 
thing  that  would  precede  and  induce  his  subsequent  move- 
ments and  their  direction.  And  his  declaration  of  his 
intention  was  primary  evidence  of  what  that  intention 
was.  "  Declarations  made  at  the  time  of  the  transaction, 
and  expressive  of  its  character,  motive  or  object,  are 
regarded  as  verbal  acts  indicating  a  present  pmpose  and 
intention,  and  are  therefore  admitted  in  proof  like  any^ 
facts.  So  upon  an  inquiry  as  to  the  state  of  mind,  senti- 
ments or  disposition  of  a  person,  at  any  particular  period, 
his  declarations  and  conversations  are  admissible.  They 
are  part  of  th3  res  gestce.^^ 

He  had  gone  to  his  daughter's  house,  from  the  house 
of  a  son.  On  the  trial,  that  son  was  asked  what  his 
father  said,  when  he  was  leaving  the  house,  as  to  where 
he  was  going.  This  question  was  properly  excluded, 
because  it  was  immaterial  as  to  anything  the  father  did 
thereafter,  unless  the  declaration  referred  to  his  intended 
course  from  the  daughter's  house.  But,  before  he  left  the 
daughter's  house,  too  much  time  had  passed  and  too 
many  things  had  happened,  to  make    his  declaration 
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when  leaviog  the  son's  house,  any  evidence  of  what  he 
did  after  leaving  the  daughter's  house. 

The  deceased  had  been  found  at  the  foot  of  the  wall,  by 
a  witness  for  plaintiff.  The  witness'  attention  was 
attracted,  probably,  by  the  moaning  of  the  wounded  man. 
He  found  the  latter  on  the  ground,  at  the  foot  of  the  wall 
and  in  the  center  of  One  Hundred  and  First  street,  which 
continued  easterly  from  the  foot  of  the  wall.  The  plaint- 
iff's coimsel,  asked  the  witness,  **  What,  if  anything, 
immediately  upon  reaching  the  man,  did  he  say  to  you?" 
Without  further  explanation  of  the  character  of  the 
answer  intended  to  be  elicited  by  the  question,  tile  testi- 
mony sought  was  hearsay.  No  event  or  act  appears  in 
testimony  of  which  a  declaration  of  the  witness  would  be 
part.  The  probabilities  are  that  the  declaration,  if  dis- 
closed by  the  answer,  would  show  that  it  referred  to  a 
past  event,  and  would  be  of  the  nature  of  testimony  to 
the  occurrence  of  that  event,  rather  than  explaining  or 
giving  character  to  it. 

At  the  close  of  the  testimony  for  plaintiff,  the  counsel 
for  defendant  moved  to  dismiss  the  complaint  on  three 
grounds :  1st.  That  there  was  no  evidence  of  corporate  negU- 
genco  ;  2d.  That  there  was  no  evidence  that  falling  from 
the  wall  was  the  cause  of  death  ;  and,  3d.  That  there  was 
no  evidence  that  the  plaintiff  was  free  from  contributory 
negligence. 

The  following  is  a  sufficient  statement  of  facts,  which 
the  plaintiff  could  justly  claim  that  a  jury  might  have 
found :  A  short  time  before  the  deceased  was  hurt,  he 
was  in  One  Hundred  and  First  street,  and  he  was  found  in 
the  center  of  that  street,  at  the  foot  of  a  wall  twenty-five 
feet  high,  which  abruptly  changed  the  grade  of  the  street. 
He  moved  from  one  point  to  the  other,  either  by  what  the 
jury  might  say,  was  a  direct,  usual  and  more  convenient 
way,  or  by  one  that  they  might  fmd  was  indirect,  unusual 
and  the  loss  convenient — the  former,  as  they  might  fin<l, 
calling  for  less  exertion  of  mind  and  body.  If  he  did  take 
the  direct  way,  then  the  jury  could  fiijd,  coupling  ^^^^' 
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ences  from  the  broken  leg  and  other  great  hurts  of  the 
man,  that  he  fell  over  the  wall.  It  is  not  proper  to  say 
that  the  jury  would  be  forced  to  this  result.  It  was  a 
question  for  them.  They  might  consider  that  if  the 
intestate  received  his  wounds  otherwise  than  by  falling 
from  the  wall,  it  must  have  been  at  a  point  easterly,  and 
from  an  unusual  combination  of  circumstances,  and  that 
it  did  not  appear  that  such  circumstances  had  happened 
with  no  presumption  of  law  or  fact  that  they  did 
happen. 

On  the  point  of  contributory  neghgence,  the  argument 
is  that^as  there  is  no  proof  of  what  occurred  when  the 
deceased  reached  the  top  of  the  wall  and  fell,  if  it  be 
assumed  that  he  fell,  it  cannot  be  said  that  he  proved  or 
gave  testimony  that  the  accident  did  not  result  in  part 
from  his  own  negligence.  Of  course,  if  there  be  no  proof 
of  attending  circumstances,  then  the  plaintiff  fails. 
There  may  be  proof,  however,  of  these  things  without  any 
direct  testimony  as  to  them.  The  case  of  Tolman  v. 
Syracuse,  &c.  E.  R.  Co.,  98  N.  Y.  198,  is  a  sufficient 
guide  here. 

Contributory  negligence  is  omitting  to  act  with  ordi- 
nary prudence  either  upon  that  apprehension  of  danger 
which  by  law  the  injured  person  is  bound  under  the  case 
to  have,  or  upon  those  appearances  of  danger  which  the 
situation  manifests.  If  it  be  trae  that  there  is  no  reason 
to  apprehend  danger,  or  if  the  situation  manifests  no  ap- 
pearance of  danger,  there  can  be  no  neglect  of  a  duty 
which  is  based  upon  these  things. 

In  the  present  case  it  appears  from  the  testimony  of 
the  witnesses  that  the  street  on  which  the  intestate  walked 
had  the  usual  conditions  of  a  street,  and  there  was  nothing 
about  it  which  would  induce  apprehension  of  danger  in  a 
passenger,  especially  of  danger  from  the  ending  of  that 
part  of  the  street  at  the  top  of  a  wall.  Then  the  testi- 
mony showed  that  there  was  such  an  absence  of  light 
upon  the  place  of  the  wall  in  the  street,  or  of  anything 
that  might  be  a  warning,  that  the  jury  could  have  found 
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that  there  was  no  appearance  of  danger,  and  hence  no 
negUgence  in  omitting  to  do  otherwise  than  walking  along 
the  street,  in  a  manner  usual  to  those  who  go  upon  au 
unlighted  street.  This  appeal  does  not  make  it  necessary 
to  decide  whether,  when  the  accident  is  the  result  of  such 
a  defect  in  the  street,  it  is  or  is  not  necessary  for  the 
plaintiff  to  show  a  f i-eedom  from  contributory  negligence. 
It  is  only  necessary  to  hold  that  in  the  facts,  there  was  a 
scope  which  would  permit  the  jury  to  find  that  the  plaint- 
iff was  not  negUgent. 

I  cannot  doubt  that  there  was  a  corporate  duty  to  give 
at  the  place  of  such  danger  on  a  highway,  a  warning  as 
to  there  being  a  danger,  which  would  suffice  to  inform 
persons  of  ordinary  prudence  that  they  should  not  go 
farther. 

The  plaintiff's  exception  are  sustained,  the  costs  of 
the  hearing  to  abide  the  event  of  the  new  trial,  which  is 
ordered. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 


THE  COMMERCIAL  BANK  OF  PENNSYLVANIA, 
Respondent,  v.  ISAAC  HEILBRONNER,  Appellant. 

Factor — Right  of  to  sell  claim  against  vendee  of  hie  principal t  goodi^fcf 
purchase  price  thereof— National  hanh — HigJU  of  to  purchase  such  elaim— 
Another  action  pending — when  not  defense. 

A  factor  who  has  sold  goods  of  his  priDcipal,  guaranteed  the  sale,  and 
made  advances  thereon,  has  a  cause  of  action  against  the  vendee,  which 
he  may  sell  and  assign. 

A  national  bank  may  purchase  such  a  claim,  if  the  purchase  is  for  banking 
purposes ;  the  presumption  being  that  the  bank,  in  making  the  purchase 
used  its  power  for  a  lawful  purpose,  which  presumption  is  not  overcome 
by  merely  showing  that  the  former  owner  of  the  claim  transferred  it 

An  action  pending  between  the  principal  as  plaintiff  and  his  factor,  the 
vendee  of  the  factor,  and  the  parties  to  whom  the  factor  had  assip'ed 
his  claim  against  his  vendee,  as  defendants,  the  complaint  in  which 
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alleged  a  sale  by  the  defendant  factor  to  the  defendant  vendee  of  divers 
goods  of  the  plaintiff  at  low  prices ;  that  said  prices  had  not  been  paid ; 
that  the  parties  defendant,  to  whom  the  factor  had  assigned  his  claim 
against  the  defendant  vendee,  took  the  transfer,  with  full  notice  of 
plaintiffs  rights  as  alleged  in  the  complaint,  and  prayed  that  plaintiff  be 
adjudged  entitled  to  receive  the  sum  of  money  due  from  the  defendant 
vendee,  for  the  goods  alleged  in  the  complaint  to  have  been  sold  to  him ; 
that  the  transferee  of  the  factor's  claim  against  the  defendant  vendee  bo 
restrained  from  collecting  or  receiving,  and  defendant  vendee  be 
restrained  from  paying  over  or  delivering  any  part  of  the  proceeds  of 
such  goods, — is  no  defense  to  an  action  brought  by  the  transferee  of  the 
factor  against  such  vendee  for  the  price  of  the  goods. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  by  defendant  from  judgment  entered  on  ver- 
dict of  jury,  directed  by  the  court  in  favor  of  plaintiff. 

The  action  was  b  fought  for  the  purchase  price  of  goods 
sold  and  delivered  to  defendant  by  a  firm  of  Vanuxem, 
Wharton  &  Co.,  on  a  credit  of  sixty  days.  Before  the 
sixty  days  had  expired,  Vanuxem,  Wharton  &  Co.,  sold 
their  right  of  action  to  the  plaintiff,  which  was  a  national 
bank.  The  goods  wei'e  sold  by  the  firm  named,  as  factor 
of  one  Taft  and  one  Hubbell,  guaranteeing  that  *^  all  sales 
should  be  good."  The  firm  had  advanced  to  their  prin- 
cipals about  sixty  per  cent,  of  the  value  of  their  consign- 
ments, which  included  the  goods  in  question. 

It  was  proved  that  Taft  had  brought  %n  action  against 
the  plaintiff  herein,  the  defendant  herein,  the  members 
of  the  firm  of  Vanuxem,  Wharton  &  Co.,  and  the 
Peconic  Manufacturing  Co.,  the  complaint  in  which 
alleged  that  Vanuxem,  Wharton  &  Co.,  sold  and  delivered 
to  Heilbronner  divers  goods  of  the  plaintiff  at  divers 
prices,  which  prices  had  not  been  paid  by  Heilbronner 
to  Vanuxem,  Wharton  &  Co.,  the  plaintiff  or  other- 
wise ;  that  Vanuxem,  Wharton  &  Co.  executed  an 
assignment  of  the  claims  against  Heilbronner  for  the 
prices  of  said  goods;  that  plaintiff  herein  took  said 
assignment   with  full  notice   '*of  the  plaintiff's  rights 
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in  and  to  all  of  the  said  goods,  and  in  and  to  the  said 
moneys  due,  or  to  become  due,  from  the  said  Heilbronner, 
for  the  sale  and  deliveries  to  him  as  aforesaid,  and  not  for 
full  value  or  in  good  faith,  and  with  notice  of  the  fact 
that  said  Vanuxem,  Wharton  &  Co.  were  the  plaintiffs 
factors  with  respect  to  the  goods  so  sold  to  said  Heil- 
bronner, and  had  been  fully  paid  for  all  their  advances 
and  charges  by  plaintiff,  upon  his  goods  consigned  to 
them,  and  well  knowing  that  the  said  Vanuxem,  Whar- 
ton &  Co.  were  insolvent,  and  indebted,  as  aforesaid,  to 
the  plaintiff ;"  and  prayed  that  the  plaintiff  be  adjudged 
entitled  to  receive  the  sum  of  money  due  from  Heilbron- 
ner for  the  goods  alleged  to  have  been  sold  to  them ;  that 
the  plaintiff  in  this  action  be  restrained  from  collecting 
or  receiving,  and  that  said  Heilbronner  be  restrained  from 
paying  over  or  dehvering  any  part  of  the  proceeds  of 
said  goods.  It  did  not  appear  either  that  an  injunction  had 
been  issued  or  judgment  entered  in  that  action. 

Jacob  Fromme^  attorney,  and  of  counsel  for  appellant, 
argued  : — I.  The  motion  to  dismiss  the  complaint  after 
the  plaintiff  rested  should  have  been  granted.  The 
plaintiff  did  not  prove  that  its  assignors  were  the  owners 
of  the  indebtedness,  as  alleged  in  the  complaint.  On  the 
contrary,  it  showed  that  its  assignors  weit)  merely  the 
agents  to  sell  on  commission.  The  fact  that,  as  such 
agents,  they  maJRe  advances  to  the  owner,  did  not  alter 
their  relations,  unless  it  was  shown  that  by  agreement 
after  the  advances  were  made  they  then  became  the 
owners,  which  was  not  the  fact  in  this  case,  nor  was  it 
attempted  to  be  proven.  After  the  credit  expired* 
although  not  the  owners,  but  merely  the  agents,  if  not 
prohibited  by  the  owners,  Vanuxem,  Wharton  &  Co. 
might  have  maintained  an  action  in  their  own  name  (§ 
449,  Code),  but  that  did  not  authorize  them  to  sell  the 
claim  before  the  credit  expired  (Warner  v.  Martin,  U 
How.  [U.  S.]  209;  §§  112,  113,  Story  on  Agency,  [8th 
ed.]  130,  131). 
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Buying  claims  was  not  within  the  power  of  the  plaint- 
iff. The  bank,  therefore,  exceeded  its  power,  and  heuce 
cannot  recover  (Seneca  Comity  Bauk  i-.  Lamb,  2(3  Barb. 
598 ;  North  River  Ins.  Co.  v.  Lawrence,  3  Wend.  482  ; 
Life  &  Fire  Ins.  Co.  v.  Merchants'  Fire  Ins.  Co.,  7  lb.  31 ; 
Bank  of  California  v.  Collms,  7  Hun,  336 ;  U.  S.  R.  S. 
^  5136,  subd.  7,  999).  The  case  of  Gold  Mining  Co.  v. 
Rocky  Moimtain  Bank,  96  U.  S.  640,  is  not  analogous. 

n.  The  defense  of  another  action  pending  is  a  good  one. 
The  defendant  set  up  in  that  action,  together  with  the 
allegation  in  the  complaint,  all  such  necessaiy  facts 
against  this  plaintiff  as  would  sustain  an  action  for  an 
interpleader. — 1.  That  two  persons  make  claim  against 
him  (Ileilbronner)  for  the  same  tiling.  2.  That  he  has 
no  beneficial  interest  in  the  thing  (debt)  claimed.  3. 
That  he  cannot  determine,  without  hazard  to  himself,  to 
which  of  the  parties  the  debt  belongs.  4.  That  it  appears 
that  the  action  at  bar  was  brought  after  the  supreme 
court  action,  where  all  interests  of  the  parties  can  be 
adjusted  without  damage  to  any  one  (Dom  v.  Fox,  61 
N.  Y.  264),  and  asks  for  affirmative  relief  against  the 
plaintiff  in  this  action,  which  would  make  this  defendant 
the  plaintiff  against  the  plaintiff  here,  in  the  same  man- 
ner as  if  he  had  brought  an  independent  action  (§  621, 
Code).  The  defendant  could  not  in  this  action  come  in 
oil  motion  and  ask  to  be  allowed  to  pay  the  amount  into 
court,  and  to  substitute  Taft  in  his  place  imder  §  820  of 
the  Code,  because  he  (defendant)  disputed  a  portion  of  it, 
to  wit :  his  offset  of  $81.99.  (New  England  Ins.  Co. 
V.  Keller,  20  Week.  Dig.  482). 

III.  In  no  aspect  of  the  case  could  the  court  direct  a 
verdict  for  the  plaintiff.  By  the  testimony  of  Taft,  it  ap- 
peared that  he  claimed  the  goods  and  account  before  the 
credit  expired  ;  also  that  he  revoked  the  agency  of  Van- 
uxem,  Wharton  &  Co.,  and  brought  suit  against  them 
before  the  credit  expired  ;  how,  then,  could  the  direction 
be  made  in  favor  of  the  plaintiff?  The  plaintiff's 
assignors  could  not  even  maintain  the  action,  because 
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their  authority  was  revoked — were  even  sued  before  the 
ci-edit  expired  (Sargent  v.  Morris,  3  Bam.  &  Aid.  277). 
In  no  aspect  of  the  case  could  Vanuxem,  Whaiton  &Co., 
plaintiffs  assignors,  be  regarded  as  the  owners  of  the 
claim  (Beach  v.  Forsyth,  U  Barb.  [469],  503 ;  Fahnestock 
V.  BaUey,  3  Metcalf  [Jfy.]  480). 

Root  &  Strong^  attorneys,  and  Theron  G.  Strong^  of 
counsel  for  respondent,  argued:—!.  The  motion  to  dis- 
miss the  complaint,  on  the  ground  that  the  bank  had  no 
authority  to  buy  the  claim  in  question  from  Vanuxem, 
Wharton  &  Co.,  was  properly  denied  (Subd.  7,  §5136, 
U.  S.  B.  S.;  Gold  Mining  Co.  v.  Rocky  Mt.  Bank,  96  U, 
S.  640). 

II.  Vanuxem,  Wharton  &  Co.,  having  made  advances 
on  the  goods  of  from  60  to  75  per  cent,  of  their  value, 
and  being  factors  imder  a  del  credere  commission,  had  a 
lien  to  the  extent  of  their  advances,  and  were  the  proper 
pai-ties  to  sue.  a.  Whatever  rights  Vanuxem,  Wharton  & 
Co.  had,  passed  to  the  bank  by  the  transfer,  and  the  hank 
could  therefore  maintain  an  action  if  Vanuxem,  Wharton 
&  Co.  could  ;  and  that  they  could  there  can  be  no  question 
(Ladd  V.  Arkell,  37  Sup.  Ct.  35).  6.  The  utmost  that  could 
be  claimed  would  be  that  the  bank  would  be  obliged  to 
account  to  Taft  for  all  beyond  Vanuxem,  Wharton  & 
Co.'s  advances.' 

III.  The  pendency  of  the  action  by  Taft  constitutes  no 
defense,  a.  The  mere  fact  that  a  prior  suit  is  brought  by 
another  i)erson  against  the  defendant  for  the  same  thing 
is  no  defense.  If  the  defendant  admits  that  the  amount 
claimed  is  due,  he  can  protect  himself  by  interpleader  and 
payment  into  court.  6.  But  the  facts  in  no  respect  make 
appUcable  the  plea  of  another  action  pending  (Dawley 
V.  Brown,  79  N.  Y.  398). 

By  the  Court.— Sedgwick,  Ch.  J.— The  first  objec- 
tion to  plaintiffs  recovery  is  that  Vanuxem,  Wharton  & 
Co.  were  not  the  owners  of  the  goods  sold  to  the  defendant. 
It  is  apparent  that  as  factors  of  Taft  &  Hubbell,  they  had 
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a  cause  of  action  against  the  defendant,  which  in  its 
nature  was  capable  of  transfer  to  plaintiff.  As  the  firm 
had  advanced  and  also  guaranteed  that  purchasers  from 
them  would  pay,  it  was  no  infringement  of  the  princi- 
pal's right  to  turn  the  claim  into  money,  as  was  done. 
Taft  &  Hubbell,  being  indebted  for  advances,  could  not 
have  successfully  brought  an  action  against  the  defendant. 

Another  objection  was,  that  plaintiff  was  not  the 
owner  of  the  claim,  because,  being  a  national  bank,  it 
had  no  right  or  authority  to  buy  claims  of  this  kind.  By 
sub-division  7,  of  section  5136,  U.  8.  B,  S.,  it  had  ^^all 
such  incidental  power  as  shall  be  necessary  to  carry  on 
the  business  of  banking,  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt."  It  had  all  the  faculties  necessary  to 
the  purchase  of  any  kind  of  property.  Its  bank  was  in 
Pennsylvania.  It  had  authority  to  buy  this  claim  if  the 
purchase  was  for  any  banking  purpose  ;  for  instance,  to 
place  money  in  New  York,  or  elsewhere,  where  the 
defendant  lived.  Under  such  a  defense  as  the  present, 
the  presumptions  are  that  the  bank  used  its  power  for  a 
lawful  purpose  (Farmers'  Loan  &  Trust  Co.  v.  Curtis,  7 
N.  Y,  466).  The  unauthorized  purpose  is  not  proved  by 
merely  showing  that  the  former  owner  of  the  claim 
transferred  it.  That  shows  nothing  as  to  the  purpose  of 
the  plaintiff  in  buying,  and  does  not  overcome  the  pre- 
sumption referred  to.  This  objection  should  not  be  sus- 
tained. 

The  action,  the  pendency  of  which  was  set  up  as  a 
defense,  was  not  between  the  same  parties  or  for  the 
same  cause.  The  present  claim  was  merely  incidental  to 
the  issues  of  that  action. 

Judgment  affirmed,  with  costs. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 
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JOHN  L.  COLBY,  Appellant,  v.  AUGUSTUS  S.  PEA- 

BODY,  ET  AL.,  Eespondents. 

Creditor**  hill — transfer  of  seat  in  stock  exchange^  defendant  haoing  no 

other  property  excepting  stock  margin. 

In  an  action  broug^bt  by  a  judgment  creditor  to  set  aside  a  transfer  of  a 
seat  in  the  Stock  Exchange,  made  by  the  debtor  to  his  son  without  val- 
uable consideration,  shortly  after  the  b^inniDg  of  the  action  in  which 
the  judgment  was  recovered,  it  appeared  that  at  the  time  of  the  transfer, 
beside  such  seat,  the  debtor  possessed  an  interest  in  stocks,  viz. :  a  mar- 
gin of  the  cash  value  of  $26,612;  that  the  action  in  which' the  judgment 
was  recovered  was  brought  for  $73,000,  but  that  by  reason  of  a  counter- 
claim of  $50,000  on  contract,  the  recovery  was  only  $18,000.  It  also 
appeared  that  subsequently  said  margin  was  absorbed  in  the  stock  trans-* 
action  referred  to,  leaving  defendant  without  property. 

UeUf  that  the  defendant  could  not  be  held  insolvent  at  the  time  of  the 
transfer;  that  the  question  whether  he  was  guilty  of  fraud  in  parting 
with  the  property  with  intent  to  deprive  plaintiff  of  its  benefit,  was  a 
question  of  fact  for  the  court  below ;  also,  that  defendant  had  the  right 
to  show  that  the  transfer  was  not  induced  by  plaintiff's  action,  by  prov- 
ing that  it  was  the  result  of  determination  made  theretofore. 

Before  Sedgwick,  Ch.  J.,  Van  Vohst  and  Freedman,  JJ. 

Decided  December  7,  1885. 

Appeal  from  judgment  dismissing  complaint,  entered 
upon  findings  of  the  court  at  special  term. 

The  action  was  to  obtain  judgment  setting  aside  a 
transfer  of  a  seat  in  the  Stock  Exchange,  made  by  the 
defendant  to  his  son,  in  fraud,  as  was  averred,  of  the 
creditors  of  the  former.  The  coiu-t  below  found,  among 
other  things,  that  said  transfer  was  without  valuable 
consideration. 

Further  facts  appear  in  the  opinion. 

The  judge  directed  that  the  complaint  should  be  dis- 
missed. 

Stephen  B.  Sragiie,  for  appellant. — I.  The  pecuniary 
condition  of  the  defendant  was  such  that  a  bare  state- 
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ment  of  the  facts  leads  the  irresistible  conclusion  that  he 
transferred  his  seat  to  avoid  the  Uability  to  the  plaintiff. 
The  intent  and  motive  are  inferred  from  all  the  facts  and 
circumstances  of  each  case,  the  pecuniary  condition  of 
the  party ;  the  character  of  his  business,  whether  pre- 
carious or  not ;  the  amount  of  his  liabilities  as  compared 
with  property.  The  voluntary  conveyance  is  prima  facte 
evidence  of  fraud,  not  conclusive.  But  the  presumption 
of  fraud  can  only  be  met  by  the  fact  that  the  debtor 
retained  sufficient  to  pay  his  existing  debts.  There  is  a 
uniformity  of  decision,  that  a  transfer  under  the  circum- 
stances of  this  case  is  fraudulent  (Carpenter  v.  Roe,  10 
N.  Y.  227 ;  2B.  S.  127,  §  4  ;  Seward  v.  Jackson,  8  Cow. 
422  ;  Hinde's  Lessee  v.  Longworth,  11  Wheat.  199  ;  Reade 
V.  Livingston,  3  Johns.  Ch.  481 ;  Stat.  13  Eliz.  Ch.  5  ; 
Twyne's  Case,  3  Cofce,  80 ;  1  Smith  L.  C.  34 ;  Place  v. 
Sedgwick,  5  OttOy  3 ;  Coleman  v.  Burr,  93  N.  Y.  17). 
Hinde  v.  Longworth  could  have  been  used  as  a  brief  in 
this  case.  It  was  reversed  on  the  sole  ground  that  evi- 
dence to  rebut  the  presumption  of  fraud  was  excluded. 
{Bump  Fraudulent  Con.  3d  Ed.  23,  270  et.  seq.). 

The  court  is  also  in  error  in  giving  any  weight  to  sus- 
tain the  conveyance  by  proof  of  a  previously  expressed 
determination  or  promise ;  no  court  has  ev^er  given  any 
weight  to  evidence  of  a  previous  promise  to  sustain  a 
fraudulent  conveyance  where  the  promise  was  without 
consideration.  It  is  a  constant  practice  to  resort  to  the 
previous  promise  ;  as  a  promise  to  convey  a  farm  for 
services  to  be  rendered  (Robinson  v.  Stewart,  10  N.  Y. 
189  ;  Seward  v.  Jackson,  8  Cow.  406). 

Martin  &  Smithy  A.  P.  Whitehead,  and  M.  W.  Devine, 
for  Peabodys,  respondents. — The  burden  of  proof  is  upon 
plaintiff  to  show  fraudulent  intent  (  Wait  Fraudulent  Con. 
§  271 ;  Starin  v.  Kelly,  88  N.  Y.  418).  It  was  decided  before 
the  statute  that  a  voluntary  conveyance  by  a  person  in 
debt  at  the  time  was  not  necessarily  fraudulent  (Seward 
V.  Jackson,  8  Coiv.  406  ;  approved  63  N.  Y.  76).    Absence 
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of  consideration  is  held  not  to  be  enough  alone  to  author- 
ize judgment  for  plaintiff.  There  must  be  facts  showing 
actual  fraud  (Holden  v.  Burnham,  63  N.  Y.  74;  Bab- 
cock  V.  Eckler,  24  lb.  633 ;  Dygert  v.  Remerschneider,  32 
lb.  636  ;  Genesee  Nat.  Bank  v.  Mead,  92  lb.  637  ;  Young 
V.  Heermans,  66  N.  Y.  374 ;  rev'g  5  Huriy  124 ;  Carr  v. 
Breese,  81  N.  Y.  584;  rev'g  18  Hun,  134;  Savage  t\ 
Murphy,  34  N.  Y.  608;  Case  v.  Phelps,  39  lb.  1G4; 
Carpenter  v.  Roe,  10  lb.  227 ;  Shand  v.  Hanley,  71  lb.  319  ; 
Mullen  V.  Wilson,  44  Penn.  413,  distinguished  ;  Lormore 
V.  Campbell,  60  Barb.  68  ;  Spicer  v.  Waters,  65  Barb. 
233  ;  19  Wend.  134,  445  ;  6  Wend.  661). 

By  the  Court.— Sedgwick,  Ch.  J.— The  counsel  for 
appellant  in  this  case  seems  to  me,  to  make  in  his  ablo 
argument,  an  error  of  calculation,  which  perhaps  may 
be  deemed  to  be  of  decisive  importance.  It  occurs  in  the 
statement  of  the  property  owned  by  the  debtor  at  the 
time  of  the  assignment  by  him,  and  which  is  claimed  to 
have  been  fraudulent.  The  judge  below  had  found  on 
competejit  testimony  that  the  debtor  had  an  interest  in 
stocks  in  the  shape  of  a  margin  of  the  cash  value  of 
$26,612.  A  few  days  before  he  assigned  the  property  in 
controverey  to  his  son,  the  present  plaintiff  had  begun 
against  the  debtor  an  action  to  recover  about  $73,000, 
principal  and  interest.  This  is  assumed  to  have  been  due 
by  him  at  the  time  of  transfer.  The  proof  shows  that 
the  action  made  the  claim.  In  it,  besides  a  denial  by 
defendant  of  any  indebtedness  to  plaintiff,  he  interposed 
a  counter-claim  upon  contract  for  $50,000.  The  plaintiff 
I'ecovered  only  $18,000.  Therefore,  in  estimating  his, 
defendant's,  means  at  the  time  of  the  transfer,  it  would 
not  be  correct  to  charge  him  more  than  the  latter  amount, 
instead  of  $73,000.  On  the  proof  then  he  was  not  insol- 
vent, and  so  the  judge  found. 

As  to  whether  he  was  to  be  charged  with  fraud  in 
fact,  for  parting  with  the  property,  with  the  intent  to 
deprive  the  plaintiff  of  its  benefit,  when  he  knew  he  was 
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about  to  engage  in  a  speculative,  hazardous  business, 
which,  in  fact,  did  absorb  the  property  he  owned  after  the 
assignment,  it  was  a  question  of  fact  to  be  submitted  to 
the  court  below,  in  the  hght  of  all  the  circumstances  of 
the  case.  The  defendant  had  a  right  to  show  to  the  com-t 
that  the  transfer  was  not  induced  by  the  action  brought 
by  the  plaintiff  a  few  days  before,  by  proving  that  the 
transfer  had  been  meditated  before  the  action  was 
brought,  and  was  the  result  of  a  determination  made 
before.  If  the  court  was  satisfied  that  the  latter  condi- 
tion existed,  it  might  consider  it  with  other  facts  that 
the  plaintiff  could  claim  were  proved,  like  the  following  : 
The  plaintiff's  claims  were  of  long  standing,  none  being 
later  than  June,  1877.  The  defendant  rightfully  denied 
that  the  amount  claimed  was  due,  either  because  that 
amount  had  never  been  due,  or  because  of  his  counter- 
claim for  services.  There  was  nothing  to  require  the 
court  to  find  that  the  defendant  believed  the  plaintiff 
Would  recover  against  him,  and  for  such  a  reason,  or  for 
any  other  reason,  disclosed  by  the  evidence,  intended  that 
the  proi)erty  assigned  should  be  in  the  hands  of  his  son, 
at  a  time  when  the  speculations  might  leave  him  without 
property  to  satisfy  such  claim  as  it  might  turn  out  the 
plaintiff  had. 

The  case  would  not  justify  a  reversal  of  the  judge's 
findings  of  fact. 

Judgment  affirmed,  with  costs. 

Van  Vorst  and  Freedman,  JJ.,  concurred. 


398  DEMAREST  c.  HAIDE. 


Statement  of  the  Case. 


JOHN   DEMAEEST,    Respondent,    v.  WILLLiil 

HAIDE,  Appellant. 

Building  contract^ Extra  work — Specification   not   iigntd  or  attaeJud-^ 
oral  proof  to  vary — Architect's  certificate — tDhen  not  necessary^ 

Evidence, 

In  nn  aclion  on  a  building  contract  to  recover  the  reasonable  value  of  cer- 
tain extra  work  orally  ordered  by  defendant,  it  appeared  tb&t  under  a 
provision  of  the  specifications  which  were  not  annexed  to  the  written 
contract,  or  signed  by  the  parties,  only  the  cott  value  (in  the  absence  of  a 
ppccial  agreement)  of  extra  work,  ordered  in  tcritingy  could  be  demanded; 
but  it  further  appeared,  that  the  contract  signed  by  the  parties  made  no 
reference  to  the  specification  for  the  agreement  as  to  the  extra  work,  and 
itself  contained  a  provision,  that  ^*  should  the  owner  request  any  altcn- 
tion,  deviation,  additions  or  omissions  from  the  said  contract,  he  shall  be 
at  liberty  to  do  so,  and  the  same  will  bo  added  or  deducted  from  the 
amoujit  of  the  contract,  as  the  case  may  be,  by  a  fair  and  reasonable 
valuation." 

Ileld^  that  a  recovery  for  such  extra  work  on  proof  of  reasonable  value, 
should  be  upheld,  under  said  clause  in  the  contract 

Where  it  appears  that  the  builder  has  substantially  fulfilled  his  contract, 
though  he  has  unintentionally  been  guilty  of  certain  slight  defects  in 
performance,  and  that  he  has  acted  in  good  faith,  and  to  the  best  of  his 
ability  in  carrying  out  the  contract,  the  refusal  of  the  architect  to  gire 
a  certificate  of  performance  is  unreasonable,  and  the  builder  may  recover 
hi9  compensation  without  it 

Where  the  contract  makes  the  following  reference:  *•  Agreeably  to  the 
specifications  made  by  G.  W.  C,  architect,  and  signed  by  the  said  parties 
and  hereto  annexed,**  and  no  specifications  were  signed  or  annexed, 
what  the  parties  intended  should  be  the  specifications,  is  a  subject  of 
oral  proof.  Hence,  the  question  :  "  State  what  oral  alterations  were  made 
in  the  specification  Exhibit  No.  2  before  the  signing  of  the  contract,'*  is 
not  objectionable  on  the  ground  that  the  specifications  in  contract  arc  in 
writing,  and  all  prior  oral  agreements  are  merged  therein. 

Where  it  appears  that  the  extra  work, — e.  g.^  laying  a  concrete  floor,— was 
done  as  requested  by  the  defendant,  it  is  not  error  to  refuse  to  permit 
him  to  show  that  he  protested  against  the  work  as  insufficient  during  its 
progress. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  JJ. 

Decided  Dccemher  7,  1886. 
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Appeal  by  defendant  from  judgment  entered  upon 
the  report  of  referee. 

The  action  was  on  a  building  contract  for  the  value  of 
materials  and  labor  furnished  by  plaintiff  while  building, 
for  defendant,  a  house. 

The  ]-eferee  found  that  the  printed  specifications 
ref  eiTed  to  in  the  opinion,  and  admitted  in  evidence,  were 
submitted  by  the  defendant  to  the  plaintiff  for  estimates, 
and  that  it  was  then  agreed  between  the  parties,  by  parol, 
that  they  should  be,  and  they  then  were  modified  in 
certain  particular.  The  contract  contained  the  usual 
provision  requiring  an  architect's  certificate  to  be  ob- 
tained by  the  builder  prior  to  demanding  payment,  etc. 
Further  facts  appear  in  the  opinion. 

William  J.  Amend  and  Lewis  Sanders,  for  appellant. 
— I.  Under  the  contract,  without  special  agreement, 
plaintiff  could  only  recover' cost  price.  There  was  no 
special  agreement  proved,  nor  cost  price.  How  can  plaint- 
iff sustain  his  judgment  for  the  concrete  and  sixth  story  ? 

II.  Where  the  plans  and  specifications  are  mentioned 
in  the  contract  as  annexed,  it  is  sufficient  to  identify 
them  though  not  in  fact  annexed  (N.  E.  Iron  Co.  t\ 
Gilbert  El.  R.  R.,  91  N.  F.  IGi).  Hero  the  plaintiff  proved 
the  plans  and  specifications. 

in.  It  is  only  where  the  refusal  of  the  architect  is 
unreasonable  that  the  court  can  step  in  and  certify  the 
fact  in  his  stead.  Where  the  contractor  omitted  to  put  a 
sink  at  a  cost  of  $100,  the  whole  contract  price  being  a 
little  less  than  $3,000,  no  architect's  certificate  was 
obtained  as  required.  Held,  the  contractor  could  not 
recover.  Occupation  not  an  acceptance  or  waiver  (Reed 
V.  Board  of  Education,  4  Abb.  Dec.  24^).  Certificate  of 
architect  conclusive  on  the  owner  in  absence  of  fraud  or 
mistake  (Wyckoff  v.  Meyers,  4A  N.  Y.  143).  By  a 
parity  of  reasoning  its  refusal  is  conclusive  on  the  builder. 
Although  builder  substantially  completes  the  work  so  as 
to  earn  the  fifth  payment,  yet  if  he  then  willfully  aban- 
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dons  the  work,  leaving  only  some  slight  particulars 
undone,  he  cannot  recover  (Crane  v.  Knubel,  61 N.  Y, 
(j^G),  Here  plaintiff  abandoned  performance  as  to  bolting 
coping,  fine  axing  sills  and  Untels,  pier  plates  in  cellar, 
circular  sky-Ughts,  and  seven  inches  of  concrete  in  cellar, 
putting  in  but  three.  He  should  not  recover  in  the 
absence  of  an  architect's  certificate  (Wangler  v.  Swift, 
90  N.  Y.  44).  Where  a  party  contracts  to  do  work  to  the 
satisfaction  of  a  third  person,  in  an  action  to  recover  the 
stipulated  price,  he  must  aver  and  prove  that  the  work 
was  done  to  the  satisfaction  of  such  person  (Butler  r. 
Tucker,  24  Wend.  447 ;  Barton  v.  Hennann,  11  Ahh.  Pr, 
N.  S.  387 ;  Tyler  v.  Ames,  6  Lans.  280 ;  McCancn  r. 
McNulty,  7  Oraijy  139  ;  Gibson  v.  Cranage,  33  Am,  Rep, 
853.  See  also  Bowery  Natl.  Bank  v.  Mayor,  63  K  Y. 
339 ;  Glacius  v.  Black,  67  N.  Y.  567 ;  Mood  v,  Mitchell, 
68  N.  Y.  513). 

IV.  Plaintiff  as  a  witness  was  allowed  to  detail  six 
alterations  which,  he  alleged,  were  agreed  to  orally  before 
the  signing  of  the  contract,  but  which  were  retained  in 
the  specifications  which  were  made  a  part  of  the  written 
contract  .under  seal.  No  application  was  made  to  reform 
the  agreement,  but  the  referee  found  that  the  prior 
alleged  oral  agreement  superseded  the  subsequent  written 
contract.     This  was  error. 

William  II.  SagCy  for  respondent.— I.  Where  a  build- 
ing is  subtantially  completed  under  a  contract,  the  refusal 
of  the  architect  to  give  a  certificate  is  unreasonable,  and 
the  plaintiff  can  recover  without  it  (Nolan  v.  Whitney, 
88  N.  Y.  648  ;  Thomas  v.  Meury,  26  lb.  36  ;  Doyle  t\ 
Halpin,  33  Super.  Ct  352  ;  Smith  v.  Wright,  6  lb,  694 ; 
Whitman  v.  Mayor,  21  Huriy  121 ;  Bowery  Nat.  Bank 
V.  Mayor,  63  N.  Y.  336). 

II.  If  there  were  any  defects  in  the  work,  a  deduction 
can  be  allowed  therefor,  and  the  plaintiff  recover  the  full 
amount,  le^s  such  damages  (Woodward  v.  Fuller,  80 
N.  Y.  312 ;  Glacius  v.  Black,  50  lb.  153 ;  Johnson  v.  De 
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Peyster,  50  lb.  666 ;  Heckman  v.  Pinkney,  81  lb.  218 ; 
O'Sullivan  v.  Connor,  8  Week.  Dig.  61). 

in.  The  good  faith  of  the  conti-actor  in  trying  to  do 
good  work  is  considered  as  an  element  entitling  him  to 
recover  (Ward  v,  Kilpatrick,  9  Week.  Dig.  842  ;  aflf'd, 
12  lb.  401 ;  Woodward  v.  Fuller,  80  N.  Y.  312  ;  Glacius  v. 
Black,  50  N.  T.  153). 

IV,  Where  extra  work  is,  by  the  terms  of  the  contract, 
to  be  ordered  in  writing,  such  work  ordered  orally  must 
be  paid  for.  The  sixth  story  and  second  cellar  floor  were 
ordered  orally  by  defendant  (Am.  Corrugated  Iron  Co. 
V.  Eisner,  39  Super.  Ct  200  ;  Smith  v.  Gugerty,  4  Barb. 
614 ;  Moody  v.  Smith,  ^0  N.  Y.  598 ;  Pierrepont  v.  Barn- 
ard, 6  N.  Y.  279). 

V.  The  printed  parts  of  the  specificatiojis  were  no  part 
of  the  contract ;  they  were  not  signed,  nor  were  they 
annexed  to  it ;  they  are  inconsistent  with  the  contract, 
and  were  only  intended  to  contain  the  particulars  of  the 
heights  of  the  different  stories,  so  that  the  plaintiff  could 
make  his  estimate  upon  the  cost  of  the  building.  In  other 
respects  the  drawings  guided  him. 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  testimony 
supports  the  findings  of  the  referee,  that  the  new  con- 
creting of  the  cellar  floor  was  not  in  performance  of  the 
written  contract,  and  was  extra  work,  and  that  the  plaint- 
iff raised  the  walls  seven  feet  above  the  height  fixed  by 
the  written  contract  considered  in  connection  with  the 
drawings. 

It  is  claimed,  however,  that  as  the  extra  work  was  not 
ordered  in  writing  by  the  defendant,  and  the  plaintiff  did 
not  prove  the  actual  cost  of  it,  but  recovered  its  reason- 
able value,  there  could  be  no  recovery  for  it,  imder  a  pro- 
vision of  specifications  that  "  no  bifls  for  alterations  or 
additions  will  be  allowed  unless  the  same  were  ordered  in 
writing,  and  in  default  of  any  special  agreement,  extra 
payment  is  to  be  made  only  for  actual  cost  of  such  altera- 
tions or  additions."    This  provision  was  a  part  of  specifi- 

VoL.  XX.- 20 
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cations  not  signed  by  the  parties,  or  annexed  to  the 
written  contract  which  they  did  sign,  and  this  wiitten 
contract  did  not  refer  to  specifications  for  the  agreement 
as  to  extra  work,  but  itself  contained  the  clause  that 
'*  should  the  owner  request  any  alteration,  deyiations, 
additions  or  omissions  from  the  said  contract,  he  shall  be 
at  hberty  to  do  so,  and  the  same  will  be  added  or  deducted 
from  the  amount  of  the  contract,  as  the  case  may  be,  by 
a  fair  and  reasonable  valuation."  This  clause  justified 
the  action  of  the  referee  as  regards  tho  extra  work. 

The  referee  overruled  a  question  asked  to  show  that 
the  defendant  notified  the  person  in  charge  of  putting  iA 
the  new  concrete  floor,  that  the  defendant  objected  to  it 
as  insufficient.  The  exception  taken  to  this  is  not  mate- 
rial, for  the  referee  has  found  on  the  testimony  that  the 
work  was  done  as  requested  by  the  defendant.  He  could 
not  avoid  the  responsibiUty  based  upon  this  by  objecting 
to  the  work  in  its  progi'ess. 

The  referee  found,  upon  sufficient  testimony,  that  the 
plaintiff  had  substantially  fulfilled  the  contract,  although 
he  had  unintentionally  omitted  to  provide  and  lay  two 
cast-iron  frames  around  the  fioor-Ughts,  and  he  allowed 
the  defendant  the  value  of  the  frames,  and  the  cost  of 
laying  them.  The  referee  further  found  that  plaintiff 
carried  out  his  part  of  the  contract  in  good  faith,  and  to 
the  best  of  his  abihty.  Under  these  circumstances,  it  was 
imreasonable  on  the  part  of  the  architect  to  refuse  to  give 
a  certificate  of  performance,  and  the  plaintiff  was  entitled 
to  recover  without  obtaining  the  certificate. 

The  plaintiff,  when  a  witness  on  his  own  behalf  on  the 
trial,  was  asked,  **  State  what  oral  alterations  were  made 
in  the  specifications,  Exhibit  No.  2,  before  the  signing  of 
the  contract  ?"  This  was  objected  to  by  defendant's 
counsel,  on  the  ground  that  the  specifications  in  contract 
are  in  writing,  and  all  prior  oral  agreements  are  meiged 
therein. 

This  ground  is  not  in  accord  with  the  facts  of  the  case. 
The  specifications  referred  in  the  written  contract  had  no 
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existence.  That  is,  the  contract  made  the  following 
reference :  "  Agreeably  to  the  drawings  and  specifications 
made  by  G.  W.  C.  architect,  and  signed  by  the  said  parties 
and  hereto  annexed ;"  but  no  specifications  had  been  signed 
by  the  parties  or  annexed  to  the  contract.  It  was  neces- 
sarily the  subject  of  oral  proof  to  show  what  the  parties 
intended  should  be  the  spedflcations.  On  the  plaintiff's 
proof,  if  the  parties  had  been  confined  to  the  printed 
specifications,  a  contract  would  have  been  forced  upon 
them  which  they  had  not  made,  and  to  which  they  had 
not  committed  themselves  by  any  writing. 

Other  exceptions  were  taken  which  have  been  ex- 
amined, and  do  not  call  for  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs. 


Fbeedman  and  Truax,  JJ.,  concurred. 


CHEISTINO  S.  FONDAVILA,  Appellaot,  v.  CHRIS- 
TIAN JOURGENSEN,  Respondent. 

Direction  o/verdict^  evidence  justifying. — Landlord  and  tenant — not  yield- 
ing  possession — measure  of  damages  for — Parol  agreement  to  put  in 
ordifT,  alleged  to  have  heen  made  at  time  of  execution  of  lease,  but  not 
embodied  therein^  no  recovery  on. 

Plaintiff  (the  tenant),  sued  defendant  (the  landlord),  in  action  for  dam- 
ages for  not  delivering  possession,  and  for  hrcach  of  an  agreement  to 
put  the  premises  in  good  order,  alleged  to  have  been  made  at  the  time  of 
the  execution  of  the  written  lease,  but  not  embodied  therein.  The 
defense  was  a  settlement  of  the  claim.  Defendant  testified  that  negotia- 
tions were  had  as  to  the  matters  in  difference ;  and  that  the  terms  of  set- 
tlement were  agreed  on.  On  the  day  after,  plaintiff  sent  defendant  a 
receipt  which  had  been  prepared  for  him  by  a  friend,  for  a  certain  sum  of 
money  in  full  for  the  rent  for  a  certain  period ;  the  sum  mentioned  in  the 
receipt  was  less  than  that  reserved  by  the  lease,  and  was  the  amount 
found  by  a  calculation  made  on  the  basis  of  the  terms  of  settlement  testi- 
fied to  by  defendant     The  defendant  added  to  the  receipt  the  words, 
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**  In  settlement  of  difference,  the  above  amount  is  receiYed,**  signed  it 
and  sent  it  to  plaintiff.  It  did  not  appear  that  there  was  any  difference 
between  the  parties,  other  than  those  thus  existing,  and  which  were 
the  subject  of  the  action.  Payment  was  made  according  to  the  receipt 
Plaintiff  did  not  deny  that  negotiations  were  had,  nor  did  he  deny  that 
an  agreement  for  an  allowance  to  him  had  been  carried  out,  so  far  as  it 
could  then  be  done.  Plaintiff  denied  that  he  knew  of  the  addition  to 
the  receipt  when  he  took  it  back,  and  in  substance  testified  in  general 
terms  that  he  did  not  agree  to  settle  his  claim  for  damages.  There  was 
no  evidence  of  the  difference  between  the  value  of  the  premises,  and  the 
rent 

Meld^  a  direction  of  a  verdict  for  defendant  on  the  ground  that  the  cause 
of  action  had  been  settled  before  suit  brought  was  correct. 

Held  further,  there  being  no  evidence  of  any  difference  between  the  value 
of  the  premises  and  the  rent,  no  damages  issuing  out  of  a  brckch  of  the 
implied  agreement  to  yield  possession  had  been  shown. 

Held  further,  that  the  written  lease  was  the  only  competent  evidence  of  an 
agreement  to  put  in  order,  and  as  the  lease  contained  no  such  agree- 
ment, no  damages  could  be  recovered  on  such  an  alleged  agreement. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  7,  1885. 

The  defendant,  by  an  instrument  in  writing,  leased 
certain  premises  to  the  plaintiff,  at  a  yearly  I'ent  of  $2,500, 
payable  monthly  in  advance,  for  a  term  of  three  years 
from  May  1,  1884.    Plaintiff  sublet  the  upper  part,  at  the 
monthly  rent  of  $91.G6,  to  one  Boera,  who  entered  thereon 
May  1,  1884.     Plaintiff  paid  the  May  rent  in  advance ;  he 
did  not  pay  the  June  or  July  rent,  claiming  that  he 
should  have  an  allowance  for  not  being  put  in  possession 
of  the  lower  part,  and  for  a  breach  of  agreement  alleged  to 
have  been  made  at  the  execution  of  the  lease  (but  not 
introduced  therein),  to  put  the  premises  in  good  order, 
painted  and  ready  for  occupation  as  a  first-class  restaurant. 
Negotiations  were  entered  into,  which  resulted  in  a  settle- 
ment, as  defendant  testified,  on  the  following  basis  :— 
Defendant  was  for  the  month  of  June  to  allow  the 
plaintiff  the  difference  between  the  rent  for  that  month, 
and  the  rent  received  by  him  from  Boera  for  that  month, 
and  for  the  month  of  Jidy  one-half  of  such  difference,  and 
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at  the  end  of  the  tenn  to  allow  for  the  previous  May  rent 
the  difference  between  the  two  rents  for  that  month,  and 
to  put  in  a  new  closet.  On  the  next  day,  the  receipt 
referred  to  in  the  opinion  was  given,  and  payment  made 
according  to  its  terms — the  sum  mentioned  in  the 
receipt  being  plaintiff's  full  rent  for  Jime  and  July,  after 
making  the  above  allowances  for  those  months.  Plaintiff 
did  not  deny  that  there  were  negotiations  for  a  settlement 
of  the  difference,  nor  did  he  deny  that  an  agreement  for 
allowances  to  him  was  made,  and  that  such  agreement 
had  been  carried  out ;  but  near  the  close  of  his  testimony 
he  in  substance  testified  in  general  terms  that  he  did  not 
agree  to  settle  this  claim  for  damages.  It  did  not  appear 
that  there  were  any  differences  between  the  parties  other 
than  those  thus  existing,  and  which  were  the  subject  of 
the  action.     Other  facts  appear  in  the  opinion. 

The  court  directed  a  verdict  for  the  defendant,  from 
the  judgment  entered  on  which  plaintiff  appealed. 

Lorenzo  ZTllOy  for  appellant. 
Josiah  T.  MareaUj  for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J.— On  April  2,  18S4, 
the  plaintiff  and  defendant  entered  into  written  lease, 
by  which  the  defendant  let,  and  the  plaintiff  hired  a  store 
at  the  yearly  rent  of  $2, 500,  payable  monthly  in  advance, 
for  three  years  beginning  May  1, 1884.  The  plaintiff  went 
into  possession  of  the  upper  floor  of  the  premises  on  May 
1,  but  claimed  that  the  defendant  did  not  deUver  pos- 
session to  him  of  the  lower  part  of  the  premises  until 
July  15. 

On  the  argument  of  the  appeal,  the  learned  counsel 
for  appellant  took  the  position  that  the  action  was  brought 
to  recover  damages  sustained  by  the  plaintiff  by  reason  of 
the  failure  of  the  defendant  to  deUver  possession  before 
July  15. 

One  of  the  defenses  to  this  claim  was  that  by  mutual 
compromise  this  claim  had  been  settled  and  discharged, 
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by  the  defendant  deducting  from  rent  due  and  unpaid  a 
certain  amount  which  the  plaintiff  agreed  should  be  in 
satisfaction  of  the  claim  he  made  in  this  action. 

On  the  trial,  the  judge  held  that  the  evidence  showed 
that  such  a  settlement  had  been  made,  and  directed  a  ver- 
dict for  the  defendant.  The  plaintiff  asked  to  go  to  the 
jury  on  the  question  whether  or  not  the  agreement 
between  the  parties  comprehended  the  claim  made  in  this 
action,  and  did  not  ask  that  any  other  question  be  sent  to 
the  jury. 

The  most  important  piece  of  evidence  to  show  that  the 
claim  had  been  settled  was  a  receipt  given  by  defendant, 
as  follows  :  **  Received  this  July  17,  1884,  from  Christine 
S.  Fondevila  the  sum  of  $241.66,  being  in  full  balance  of 
rent  of  premises  at  100  Maiden  Lane,  leased  by  me  to  him, 
for  months  of  June  and  July,  1884.  In  settlement  of 
difference,  the  above  amount  is  received.  C.  Jourgensen." 
The  plaintiff  denied  that  at  the  time  he  took  back  the 
receipt  after  it  was  signed,  he  knew  that  the  last  sentence 
had  been  added  to  it,  by  the  defendant.  The  proof 
r;howed  that  the  defendant  did  add  it.  But  the  rest  of  the 
receipt  was  imderstood  by  the  plaintiff.  It  had  been  pre- 
pared for  him  by  a  friend,  and  he,  the  plaintiff,  liad  handed 
it  to  the  defendant  for  signature.  The  intrinsic  nature  of 
the  transaction,  as  described  by  the  receipt,  in  light  of 
other  facts  proven  by  undoubted  testimony,  shows  that 
the  settlement  was  made.  The  only  reason  the  plaintiff 
had  for  urging  a  deduction  from  the  rent  was  that  he  had 
not  been  put  in  possession  of  all  the  premises.  If  he  had  not 
made  such  a  claim,  the  whole  rent  would  have  been 
undoubtedly  due.  His  right  would  have  been  to  recover 
his  damages,  and  his  obUgation  to  pay  the  rent  (Kiiox  v. 
Hexter,  Yl  N.  Y.  461).  The  receipt  as  prepared  and 
retained  by  him  showed  that  he  had  accepted  an  acquit- 
tance for  part  of  the  rent,  and  the  only  consideration  for 
this,  that  the  circumstances  permit,  was  his  acquittance 
of  the  defendant  from  the  damages  claimed  in  this  action. 
The  ruUng  below  should  be  sustained. 
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In  fact,  however,  it  appears  in  the  testimony  that  the 
plaintiif  did  not  show  himself  entitled  to  any  damages  in 
his  avowed  cause  of  action.  The  measure  of  damages 
upon  an  implied  agreement  of  a  lessor  to  yield  to  the  les- 
see possession  of  the  premises,  is  the  difference  between 
the  yearly  value  of  the  premises  and  the  rent  (TruU  v. 
Granger,  8  N.  Y.  115).  No  such  difference  was  attempted 
to  be  proved. 

There  was  involved  in  the  transaction  between  the 
parties,  a  promise,  testified  to  by  plaintiff  and  denied  by 
the  defendant,  that  the  latter  would  before  the  commence- 
ment of  the  term  put  the  premises  in  good  order,  &c. 
The  complaint  avers  that  this  promise  was  made  when 
the  parties  made  the  written  agreement.  This  agreement 
does  not  show  any  such  promise,  and  the  promise,  if 
made,  must  have  been  verbal.  The  only  competent  evi- 
dence of  the  agreement  of  the  parties,  was  the  written 
instrument  (Cleeves  v.  Willoughby,  7  £KW,  83). 

Judgment  affirmed,  with  costs. 

Freedmak,  J.,  concurred. 


ALFRED    LISTER,  et   al..  Respondents,  v.    LOUIS 
WINDMULLER,  et  al..  Appellants. 

Contract — meeting  of  minds  on  subject  of  ^Unilateral  mistake^  effect  of 
—  Warranty  hy  exhibition  of  sample— Measure  of  damages,  vendor  no 
title — Breach  of  contract  to  deliver  in  presenti^  time  of^Brror  on 
trial,  curing  of 

Where  the  subject  of  the  contract  is  plainly  described  in  the  agreement 
signed  by  the  parties,  the  agreement  is  of  itself  the  best  evidence  of 
meeting  of  minds  and  assent,  and,  in  the  absence  of  fraud  or  mutual 
mistake,  is  conclusive. 

Where  the  mistake  is  that  of  one  party  alone,  the  rule  of  law  is  that  what- 
ever his  real  intention  maybe,  if  he  manifests  an  intention  to  another 
party  so  as  so  induce  that  other  party  to  act  on  it  in  making  a  contract, 
he  will  be  estopped  from  denying  that  the  intention  as  manifested  wag 
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bis  real  iDtention,  and  cannot  avoid  the  contract  on  the  ground  of 
mistake. 

Where  a  sale  is  made  by  sample,  the  possession  of  the  sample  by  the  seller 
is  constructively  sufficient  possession  of  the  bulk  of  goods  from  which 
the  samples  are  represented  to  be  drawn,to  authorize  the  purchaser,  in 
the  absence  of  any  evidence  to  the  contrary,  to  believe  and  act  on  this 
belief,  that  the  vendee  was  actually  in  possession  of  the  bulk ;  and  is 
sufficient  to  raise  by  implication  a  warranty  of  title  to  the  bulk  in  the 
vendor.  Want  of  actual  possession  of  tiie  bulk  is  in  such  case,  as 
between  the  vendor  and  vendee,  immaterial. 

The  measure  of  damages  against  the  vendor  for  breach  of  contract  of  sale 
of  personal  property,  the  vendor  in  fact  having  no  title  to  the  property 
sold,  but  making  the  sale  innocently,  is  the  difference  between  the  con- 
tract price  and  the  value  at  the  time  of  breach. 

The  time  of  breach  of  contract  of  sale  and  delivery  in  presenti,  is,  as 
against  the  vendor,  when  there  is  either  an  absolute  refusal  to  deliver,  or 
a  distinct  announcement  of  an  inability  to  deliver. 

Error  in  exclusion  of  evidence  is  cured  by  the  subsequent  admission  of 
evidence  on  the  same  point  offered  by  the  party  against  whom  the  error 
waa  committed. 

Before  Sedgwick,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  December  7,  1885. 

Appeal  from  judgment  entered  on  the  verdict  of  a  jury 
in  favor  of  plaintiff  against  defendants,  and  from  an 
order  denying  a  motion  for  a  new  trial. 

The  facts  appear  in  the  opinion. 

Francis  Lawton,  attorney  and  of  counsel  for  api)ellant8, 
argued : — I.  It  was  error  to  rule  out  the  testimony  offered  to 
show  that  the  subject-matter  contemplated  by  the  parties 
did  not  exist,  and  that  therefore  the  minds  did  not  meet 
(Cutts  t\  Guild,  57  X,  Y.  234 ;  Dana  v.  Munro,  38  Barb. 
528 ;  Baldwin  v.  Middlebeiiger,  2  Holly  176 ;  Saltus  r. 
Pruyn,  18  How.  Pr.  512 ;  Scrantova  v.  Booth,  29  Barb. 
1 71  ;  Booth  V.  Bieree,  38  N.  T.  463 ;  Fullerton  v.  Dalton, 
58  Barb.  236  ;  Crowe  v.  Lewin,  95  N.  Y.  423 ;  Benjamin 
SaleSy  4  Am.  Ed.  §  50 ;  Thornton  v.  Kempster,  5  Taunt. 
786 ;  and  Story  Sales,  §§  147-150).  Even  if  the  minds 
had  met  upon  tiie  thing  described  and  intended  to  be  sold, 
it  was  not  acted  upon.    This  action  could  not  be  upheld 
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in  such  case  unless  there  was  fraud  or  a  covenant  of  war- 
ranty of  title  (Day  v.  Nason,  1  East.  Bep.  772 ;  Scranton 
V.  Clarke,  39  Barb.  275  ;  Hopkins  v.  Grinnell,  28  Id.  537  ; 
Robinson  v.  Anderton,  Peakey  94 ;  Early  v.  Garrett,  9  B. 
&  C.  932).  No  fraud  is  alleged  or  shown.  No  express 
warranty  of  title  is  alleged  or  shown,  and  defendants  had 
no  title  nor  possession  of  the  goods  in  question  personally, 
or  by  agent.  No  warranty  is  therefore  impUed  {Benj. 
SaleSy  4  Am.  Ed.  §  641,  and  note ;  Scranton  v.  Clarke,  89 
N.  Y.  222  ;  Hopkins  v.  Grinnell,  28  Barb.  532  ;  Burt  v. 
Dewey,  40  N.  Y.  483  ;  Story  Sales,  3d  Ed.  p.  459  ;  Bechet 
V.  Smithers,  50  Super.  Ct.  381 ;  McCoy  v.  Archer,  3  Barb. 
323  ;  Edick  v.  Crim,  10  Id.  445  ;  Mills  v.  Porter,  &  T.  &  C. 
65  ;  Bishop  Contr.  96  ;  Scranton  ;i;.  Clarke,  39  Barb.  275  ; 
Sweetman  v.  Prince,  26  N.  Y.  230  ;  2  Kent  Comm.  478 ; 
1  Parsons  Contr.  5  Ed.  575 ;  Reynolds  v.  Roberts,  East, 
749). 

n.  The  court  erred  in  instructing  the  jury,  that 
the  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  market  price  of  the  goods  men-* 
tioned  in  the  contract  during  the  month  of  May,  after  the 
breach  of  the  contract  had  occurred.  Damages,  if  any, 
should  have  been  nominal.  On  sales  of  specific  ascer- 
tained pieces  of  property  damages  divide  into  three  classes  : 
1.  Where  buyer  acquires  the  ownership  of  the  thing  sold. 
In  such  cases  its  increase  belongs  to  him,  and  his  damage 
on  seller's  failure  to  deUver,  is  its  value  at  the  time  of  fail- 
ure. 2.  Where  buyer  acquires  no  ownership  by  reason  of 
seller's  deceit.  In  such  cases  profits  and  increase  which 
buyer  would  have  received  if  the  contract  had  been  Uved 
up  to  as  made,  are  charged  as  punitive  damages.  3. 
Where  buyer  acquires  no  ownership  by  reason  of  inno- 
cent failure  of  title  in  the  seller.  In  such  cases  buyer's 
loss  is  complete  when  the  ineffectual  contract  is  made,  and 
the  price  then  paid  is  the  measure  of  his  damages  (Day  v. 
Nason,  1  East.  Bep.  772 ;  Pumpelly  v.  Phelps,  40  N.  Y. 
74 ;  Scranton  v.  Clarke,  39  Id.  224  ;  Conger  v.  Weaver,  20 
Id.  144).    The  foregoing  rules  apply  to  sales  of  the  class 
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named,  whether  with  or  without  warranty ;  whether  of 
realty  or  personalty  ;  whether  executed  or  executory.    1. 
Sales  with  and  without  warranty :    In  case  of  warranties 
for  quiet  en jojrment  and  failure  of  title  :    The  price  agreed 
upon  by  the  parties  is  taken  as  conclusive  evidence  of  the 
value  of  the  land  (Kelly  v.  Dutch  Church,  2  HUl,  116 ; 
Kinney  v.  Watts,  14  Wend.  38).    If  nothing  is  paid,  he 
recovers  nominal  damages  for  the  breach.    Where  there 
is  no  warranty  but  a  mere  naked  agreement  to  convey, 
the  amount  paid  is  also  recovered  back,  but  upon  the 
theory  of  money  had  and  received,  or  placing  the  parties 
as  they  were.    If  nothing  is  paid,  there  is  then  not  even 
nominal  damages  (Baldwin  v.  Munro,  2  Wend.  407 ;  Mack 
V.  Patchin,  42  K   F.  1^5  ;  8  CaineSj  118  ;  Scranton  v. 
Clarke,  89  N.  Y.  224).    2.  Executed  and  executory  sales : 
The  foregoing  rules  are  appUed  to  contracts  to  sell  in 
futuro  by  analogy  to  covenants  of  title  in  executed  sales 
(Peters  v.  McKeon,  4  Den.  546  ;  Conger  v.  Weaver,  20  K 
Y.  144,  and  cases  below).     3.  Sales  of  realty  and  peison- 
alty :    Kent,  Ch.  J.,  lays  down  the  rule  in  a  case  of  war- 
ranty, as  follows  :    **  In  warranties  upon  a  sale  of  chat- 
tels the  law  is  the  same  as  upon  the  sale  of  lands,  and  the 
buyer  recovers  back  only  the  original  price "  (Staats  v. 
Exrs.  of  Ten  Eyck,  3  Caines^  118).    This  rule  is  usually 
applied  in  the  books  in  general  terms  to  all  cases  of  failure 
of  title  without  fraud,  iiTespective  of  warranty.    And  it 
seems  to  have  been  uniformly  followed  in  cases  of  personal 
property  (Armstrong  v.  Percy,  5  Wend.  685  ;  Case  v.  Hill, 
24  Id.  102 :  Hopkins  v.  Grinnell,  supra ;  Burt  v.  Dewey, 
supra ;  Atkins  v.  Hosley,  ZT.&C.  82T ;  Converse  v.  lliner, 
21  Hun,  867 ;    Rawle  on  Cov.  4  Ed.  242),  and  of  real 
estate  (Cockroft  v.  N.  T.  &  N.  H.  R  R.,  69  N.  Y.  201,  and 
many  cases  cited).    The  case  of  Shepherd  v.  Hampton, 
3  Jl^eat.  200  ;  Douglas  v.  McAllister,  8  Cranchy  298  ;  and 
Clark  V.  Pinney,  7  Cow.  686  ;  are  cases  of  contracts  for  the 
sale  and  delivery  at  a  future  time  of  unascei-tained  and 
unidentified  merchandise  of  given  quantity  and  character 
— ^like  stock  sales  on  margin,  and  cotton  futures,  without 
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any  intention  to  pass  title  inpresenti  ;  and  have  no  applica- 
tion to  the  case  at  bar.  See  also  Hopkins  v.  Grazebrook, 
%  B.  &  C.  31.  It  is  the  rules  apphed  to  covenants  for 
quiet  enjoyment  that  govern  in  actions  upon  failure  of 
title  in  sales  of  chattels  (O'Brien  v.  Jones,  91  N.  Y.  423, 
and  cases  cited).  The  transaction  in  the  case  at  bar  was 
an  innocent  mistake,  and  the  third  general  rule  of  dam- 
ages above  given  appUes.  The  breach  of  contract  was  in 
the  failure  to  pass  title  as  agreed,  and  the  damage  and 
right  of  action  were  complete  when  the  iueffectual  con- 
tract was  signed  (Bingham  v.  Weiderwax,  1  Corns,  509  ; 
Dusenbery  v.  Callahan,  8  Hurij  543).  And  further,  the 
goods  were  demanded  and  not  delivered  and  the  reason 
given  sevei'al  times  before  May  21.  Marshall,  Ch.  J.,  says 
in  such  a  case  :  "  I  can  find  no  principle  which  in  a  case 
of  plain  mistake  with  respect  to  title  will  permit  the  dam- 
ages to  grow  after  the  contract  has  been  broken "  (Let- 
cher V.  Woodson,  1  Brock.).  In  the  case  at  bar  the  con- 
tract was  signed  May  9.  Damages  could  not  increase 
after  that  tin^e.  They  are  measured  by  the  price  paid. 
Nothing  having  been  paid,  plaintiff's  damages,  even  in 
case   of  warranty,  are  nominaL 

ni.  The  court  erred  in  ruUngthat  defendants'  evidence 
of  market  value  must  be  confined  to  time  of  breach. 
Plaintiffs  were  allowed  to  show  market  value  up  to  the 
end  of  May.    Defendants  were  entitled  to  same  ruling. 

IV.  The  cases  cited  to  the  contrary  by  plaintiff,  Dana 
V.  Fiedler,  Cahen  v.  Piatt,  McKnight  v.  Dunlap,  are  cases 
of  vaUd  contracts  to  sell  and  deliver  unidentified  and 
unspecified  quantities  of  merchandise  at  a  future  time ; 
Havemeyer  v.  Cunningham  is  a  case  where  plaintiffs 
acquired  the  ownership  of  the  goods  and  defendant  failed 
to  deliver.  The  case  of  Mack  v.  Patchin,  42  N.  Y.  167, 
was  decided  on  the  ground  of  defendant's  bad  faith,  and 
in  that  and  all  the  cases  there  cited,  which  might  seem 
contrary  to  the  foregoing,  the  seller  had  either  knowingly 
sold  what  he  had  not,  or  refused  to  deliver  what  he  had 
conveyed  by  valid  sale.     None  of  these  cases  have  any 


412  LISTER  €.  Wna)MULLElt 

Respondents*  potnta. 

application  to  a  case  of  innocent  failure  of  title  upon  the 
sale  in  presenti  of  a  specific  ascertained  chattel  like  the 
one  at  bar. 

Edward  H.  HobbSy  attorney^  and  of  counsel,  and 
Benjamin  S.  Harmony  of  counsel  for  respondents,  argued : 
— ^I.  The  alleged  mistake  upon  the  part  of  defendants  is 
not  one  which  will  be  relieved  against  in  equity  (1  Stortfs 
Eq.  Jur.  §  151,  12  ed.).  The  mistake  here  antedates  the 
making  of  the  contract ;  it  consisted,  not  in  naming  one 
thing  when  another  was  intended,  but  in  naming  a  thing 
under  a  mistaken  supposition  as  to  its  ownership,  and 
mere  mistaken  calculation  is  never  ground  for  equitable 
relief  (1  Story^s  Eq.  Jur.  §§  138,  h  and  i;  Segur  t\ 
Rngley,  11  Conn.  134).  When  a  party  by  I'eason  of  his 
own  want  of  care  has  lost  his  remedy  at  law,  equity  does 
not  interfere  (Marvin  v.  Bennett,  26  Wend.  1C9 ;  Penny 
r.  Martin,  4  Johns.  Ch.  666 ;  Taylor  v.  Fleet,  4  Barb.  95  ; 
Butman  v.  Hussy,  30  Me.  263).  The  mistake  claimed  by 
defendants  is  one  which  they,  by  reasonable  diligence, 
could  have  guarded  against.  A  contract  wiU  be  rescinded 
upon  the  ground  of  mistake  only  when  the  parties  can  be, 
and  are,  put  back  into  their  original  position  (Cobb  v. 
Hatfield,  46  X.  Y.  533  ;  Hammond  v.  Pennock,  61 16. 145 ; 
Smith  r.  !Mackin,  4  Lans.  41).  The  whole  gist  of  this 
action  is  that  defendants  put  plaintiffs  back  into  their 
original  position. 

n.  There  was  an  impUed  warranty  of  title  on  the  part 
of  defendants  to  the  goods  in  question.  1.  The  sale  being 
a  sale  by  sample,  of  specific  bags  of  merchandise,  on  store 
in  a  specified  place,  possession  of  the  sample  at  the  time 
and  place  of  sale,  was  possession  of  the  whole.  It  is  the 
unquestioned  law  in  both  this  country  and  England,  that 
upon  the  sale  of  goods  in  the  possession  of  the  vendor, 
and  as  his  own,  there  is  an  impUed  warranty  of  title 
Benj.  on  Sales  L4th  Am.  ed.]  §§  961,  962  ;  Eichholz  v. 
Banister,  17  C.  B.  N.  S.  708 ;  Burt  v.  Dewey,  40  N.  F. 
2S3  ;  Bennett  v.  Bartlett,  6  Cush.  225).    2.  Even  if  it  be 
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held  defendants  had  not  possession  of  the  goods,  there 
was  a  suflScient  affirmation  of  title  to  constitute  a  warranty 
(2  BenS.  on  Sales,  §§  952,  958  ;  Hoe  v.  Sanborn,  26  N.  Y. 
552).  The  principle  sometimes  found  laid  down  in 
American  text-books,  to  the  effect  that  there  is  no 
warranty  of  title  when  the  goods  are  not  in  possession  of 
the  vendor,  must  be  taken  with  certain  broad  restrictions. 
Reference  is  there  had  to  sales  of  the  mere  naked  interest 
of  those  having  no  possession,  actual  or  constructive 
(McCoy  V.  Artcher,  3  Barh.  323  ;  Whitney  v.  Heywood,  6 
Cush.  82,  86  ;  Huntington  v.  Hall,  36  Me.  501).  Sales  by 
sheriffs  and  auctioneer  are  common  examples  (Sheppard 
V.  Earles,  13  Hurij  651  ;  Hopkins  v.  Grinnell,  28  Barb. 
533).  The  New  York  decisions  which  are  claimed  to  estab- 
lish the  general  principle  above  laid  down,  are  confessedly 
based  upon  special  facts,  showing  the  purchases  to  have 
been  those  in  the  nature  of  speculations,  either  with 
knowledge  on  the  part  of  the  vendees  that  the  articles 
were  in  the  possession  of  others  (Edick  v.  Crim,  10  Barb. 
445),  or  for  a  price,  or  under  circumstances,  showing  that 
purchasera  were  buying  at  their  own  hazard,  with  no 
affirmations  of  ownership  on  part  of  the  vendors  (McCoy 
V.  Artcher,  3  Barb.  323  ;  Scranton  v.  Clark,  39  N.  T.  220). 
The  case  of  Cutts  v.  Guild,  57  N.  Y.  229,  cited  by  appel- 
lant to  Gupport  the  proposition  that  the  minds  of  the 
parties  did  not  meet,  was  a  case  where  both  parties  meant 
to  deal  with  a  certain  kind  of  judgment,  but  in  fact, 
a  different  judgment  was  disposed  of.  Crowe  v.  Lewin,  95 
N.  Y.J  so  far  as  it  is  applicable,  supports  the  respondents' 
position. 

m.  There  was  a  breach  of  the  contract  on  the  part  of 
defendants  by  reason  of  non- delivery.  1.  No  time  of  per- 
formance being  specified,  the  law  implies  that  it  shall  be 
within  a  reasonable  time  (Terwilliger  v.  Knapp,  2  E.  D.  S. 
86  ;  Jones  v.  Folwer,  37  How.  Pr.  104),  2.  Even  if  a 
reasonable  time  had  not  elapsed,  plaintiffs  were  at  liberty 
to  treat  the  contract  as  broken ;  since  if  one  is  bound  to 
perform  a  future  contract,  but,  before  the  time  for  its 
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performance,  declares  his  inability  or  disinclination  to 
perform,  a  breach  arises,  eo  instanti  (Anderson  r.  Sher- 
wood, 56  Barb.  66  ;  Burtis  v.  Thompson,  42  N.  F.  426). 
Between  May  9,  the  date  of  the  contract,  and  May  21,  the 
assumed  date  of  breach,  plaintiffs  several  times  demanded 
the  goods,  but  were  as  often  informed  by  defendants  that 
they  had  been  mistaken  as  to  the  ownership  of  the  goods, 
and  would  be  unable  to  deliver. 

IV.  There  was  no  error  in  the  estimate  of  damages. 
The  measure  of  damages  was  correctly  taken  to  be  the 
difference  between  the  contract  price  and  the  value  of  the 
goods  at  the  time  the  contract  was  broken  (Dana  r. 
Fiedler,  12  N.  F.  40 ;  Cahen  v.  Piatt,  69  16.  348 ;  Have- 
meyer  v.  Cunningham,  35  Barb,  315 ;  McKnight  v. 
Dunlop,  5  N.  F.  537). 

V.  Appellant  cites  many  cases  as  to  the  i-ules  appliable 
to  realty.  The  distinction  between  those  rules  and  those 
to  be  appUed  upon  default  of  title  in  sales  of  person- 
alty, is  recognized  in  all  the  books  (Pumpelly  v.  Phelps, 
40  N.  F.  59  ;  Mack  v.  Patchin,  42  lb.  167  ;  Clark  v.  Pin- 
ney,  7  Cow,  681 ;  Shannon  v.  Comstock,  21  Wend.  457 ; 
Gregory  v.  McDowell,  8  Wend.  435  ;  Hopkins  v,  Lee,  G 
Wheat,  109  ;  Peters  v.  McKeon,  4  Den,  546  ;  Baldwin  r. 
Mumi,  2  Wend,  396). 

By  the  Court. — ^Van  Vorst,  J. — ^In  this  case  the 
defendants  seek  to  avoid  habihty  for  a  failure  to  deliver 
peraonal  property,  in  pursuance  of  an  alleged  sale  thereof 
to  the  plaintiffs,  upon  the  ground  that  they  were  not  the 
owners  thereof,  and  had  no  authority  to  sell  it,  and  that 
the  sale  was  made  through  a  mistake  on  their  part,  as  to 
the  identity  of  the  article. 

The  sale  was  made  through  a  broker  who  represented 
the  defendants,  and  who  deUvered  to  the  parties  respect- 
ively a  bought  and  sold  note.  But  the  defendants  dis- 
tinctly ratified  the  transaction  by  writing  their  approval 
thereof  on  the  note.  The  contracts  of  sale  described  the 
subject  thereof  as  follows:  *^  Fourteen  hundred  and  six 
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(14:06)  bags  (more  or  less)  soft  red  blood,  in  usual  good 
order  and  condition,  like  sample,  to  be  delivered  from 
liawrence  &  Co.'s  stores,  foot  of  Water  street."  The 
agreement  for  the  sale  was  made  on  the  9th  day  of  May, 
1883.  At  that  time,  the  defendant,  in  fact,  had  no  such 
merchandise  for  sale  as  is  described  in  the  contract.  They 
neither  owned  themselves,  nor  had  they  any  authority 
trom  others,  to  sell  such  merchandise. 

"Soft  red  blood  "  is  an  ammoniacal  preparation  well 
known  in  commerce.  It  is  used  as  a  fertihzer.  At  the 
time  of  this  sale,  the  defendants  had  1406  bags  of  an 
ammoniacaJ  preparation  called  ''burnt  leather,"  for  sale, 
on  account  of  the  Park  Bank.  It  was  stored  in  Lawrence 
&  Co.'s  worehouse.  In  the  same  warehouse  in  which  the 
burnt  leather"  was  stored,  thei-e  were  1900  bags  of 
soft  red  blood,"  belonging  to  the  Manhattan  Bank. 
With  this  latter  article  the  defendants  had  nothing  to  do. 

The  Park  Bank  instructed  the  defendants  to  sell  the 
1406  bags  of  ammoniacal  material  belonging  to  them,  and 
they  placed  the  matter  in  the  hands  of  their  broker,  who, 
through  some  mistake,  drew  samples  from  the  merchan- 
dise of  the  Manhattan  Bank,  instead  of  that  belonging  to 
the  Park  Bank.  The  samples  were  drawn  from  the  bags 
of  "  soft  red  blood."  The  broker  exhibited  these  samples 
to  the  plaintiff,  who  purchased  the  quantity  mentioned  in 
the  contract,  at  $2.50  per  ton.  The  purchase  was  made 
by  the  plaintiffs  in  good  faith.  They  needed  the  article 
which  the  sample  exhibited  to  them  represented. 

The  plaintiffs,  shortly  after  the  delivery  of  the  bought 
and  sold  notes,  demanded  the  merchandise,  and  failing  to 
secure  it,  towards  the  close  of  the  month,  purchased  in 
the  market  a  quantity  of  it,  at  an  advance  over  and  above 
the  price  named  in  the  contract. 

There  was  evidence  offered,  and  received,  upon  the 
tiial,  that  the  market  value  of  this  description  of  mer- 
chandise advanced,  during  the  month  of  May,  after  the 
contract  of  sale  was  made. 

It  is  argued  by  the  learned  counsel  for  the  appellants 
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that  no  valid  contract  of  sale  was  made,  that  the  subject- 
matter  of  the  sale,  1406  bags,  etc.,  ^*like  the  sample 
shown,"  did  not  exist — that  the  minds  of  the  party  did 
meet. 

It  is  not  necessary  to  question  the  proposition  that 
assent  is  indispensable  to  the  validity  of  a  contract. 
There  is  no  sale,  unless  the  minds  of  the  parties  agree  as 
to  the  subject-matter  thereof.  There  is  no  evidence  that 
the  minds  of  these  parties  were  not  in  accord  as  to,  the 
subject-matter  of  this  sale.  The  defendants'  brokers 
offered  to  the  plaintiffs  samples  of  a  particular  kind  and 
character  of  merchandise,  distinct  and  peculiar.  The 
plaintiffs  needed  in  their  business  such  merchandise,  and 
they  accepted  the  proposition  to  purchase  it.  The  terms 
were  agreed  upon.  The  subject-matter  of  the  sale  was 
exactly  described  in  the  written  contract,  which  the 
defendants  themselves,  having  read,  approved.  Can  it  be 
claimed  that  they  did  not  mean  to  sell  1406  bags  "  soft 
i-ed  blood  "  when  they  signed  the  contract  ?  The  papers 
distinctly  advised  them  not  only  as  to  what  the  plaintiffs 
had  agreed  to  buy,  but  also  what  they  proposed  to  seD. 
Their  minds,  therefore,  agreed  as  to  the  identity  of  the 
subject-matter. 

In  the  absence  of  fraud,  or  of  a  mutual  mistake,  an 
agreement,  signed  by  the  parties,  where  the  subject  of 
the  sale  is  plainly  described,  is  of  itself  the  best  evidence 
of  assent.  Where  the  words  are  ambiguous,  or  may  be 
taken  in  a  different  sense,  by  the  parties,  parol  evidence 
might  be  allowed,  as  to  the  sense  in  which  they  were 
understood  by  the  parties.  But  none  of  these  elements 
exist  in  this  case.  Between  the  parties  the  transaction 
was  honest,  and  each  understood  the  contract  as  it 
expressed  itself.     We  are  not  to  overlook  that  fact. 

Had  the  subject-matter  been  described  differently  in 
the  two  notes,  then  there  would  have  been  no  assent. 

In  the  case  of  Thornton  v.  Kempton  (5  Tatmt  7S6), 
cited  among  others  by  the  appellants'  counsel,  the  broker, 
who  represented  both  parties,  negotiated  a  sale,  but  by 
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mistake  described  the  subject  of  the  sale  differently  in  the 
bought  and  sold  note.  There  was  no  assent.  The  case  of 
Cutts  V.  Guild  (57  N.  Y.  229),  also  cited  by  appellants' 
counsel,  illustrates  a  case  of  fraud,  or  mutual  mistake  as 
to  the  subject-matter. 

In  this  case,  the  defendants,  relying  upon  the  repre- 
sentations and  action  of  their  broker,  believed  that  the 
description  contained  in  the  contract,  which  they  dis- 
tinctly approved,  covered  the  merchandise  belonging  to- 
the  Park  Bank,  which  they  had  been  authorized  to  sell. 
But  of  the  defendants'  belief  or  intentions  in  this  regard,, 
other  than  is  expressed  in  the  written  contract,  the  plaint- 
iffs were  entirely  ignorant.  They  contracted  upon  the 
faith  of  the  samples,  and  the  description  ■  of  the  subject 
matter,  as  prepared  by  their  broker.  Upon  these  facts 
they  were  justified  in  relying.  The  law  regards  only 
expressions  of  intention  which  are  communicated,  in» 
determining  the  validity  of  contracts.  When  the  mistake 
is  that  of  one  party  alone,  the  rule  of  law  is,  that  what- 
ever a  man's  real  intention  may  be,  if  he  manifests  an 
intention  to  another  party  so  as  to  induce  that  other  party 
to  act  upon  it,  in  making  a  contract,  he  will  ba  estopped 
from  denying  that  the  intention,  as  manifested,  was  his; 
I'eal  intention  {Benj.  Sales,  §  55,  and  cases  cited  in  note). 

It  is  also  argued  by  the  counsel  for  the  appellants,. 
that  the  defendants  had  neither  title  nor  possession  of  the- 
goods  in  question,  that  there  was  no  warranty  of  title, 
express  or  implied,  and  that  having  no  title,  and  not  being 
authorized  to  sell  the  property  in  question,  they  could  not 
give  a  title.  The  subject  of  an  impUed  warranty,  in  the 
absence  of  one  that  is  express,  upon  the  sale  of  personal 
property,  has  been  much  discussed  in  the  courts.  The 
question  has,  however,  chiefly  aiisen  between  the  pur- 
chaser from  a  person  without  title,  where  the  former  has 
been  sued  by  the  true  owner  for  its  conversion.  Such 
was  the  case  of  Burt  v.  Dewey  (40  N.  Y.  283),  where  a 
stolen  horse  had  been  sold.  In  that  case,  the  rule  was 
stated,  that  when  a  vendor  at  the  time  of  sale  was  in 
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possession,  a  warranty  of  title  is  implied.  The  legal 
question  in  that  case  was,  however,  one  of  damages.  lu 
O'Brien  v.  Jones  (91  N.  F.  193),  there  was  evidence  of 
express  warranty.  In  the  early  case,  McCoy  v.  Quackcn- 
bon  (3  Barb.  323),  it  is  stated,  Judge  Amasa  J.  Parkkb 
writing  the  opinion  of  the  court,  '^that  upon  this  point, 
there  has  been  some  conflict  of  opinion,  and  the  question 
iwt  being  judicially  settled  in  this  state j  it  is  necessary  to 
give  it  a  careful  examination."  From  such  examination 
the  result  reached  by  the  court  was,  "  the  possession  of  a 
chattel  by  a  vendor  is  equivalent  to  an  affinnation  of  title, 
and  in  such  case  the  vendor  is  to  be  held  to  an  implied 
waiTanty  of  title,  but  if  the  property  sold  be,  at  the 
time  of  the  said,  in  the  possession  of  a  third  person,  no 
warranty  of  title  will  be  implied. "  In  another  part  of  the 
opinion,  the  judge  says,  "the  intent  and  understanding 
of  the  parties  must  be  sought  from  all  the  circumstances 
of  the  transaction. "  In  the  case  last  cited,  the  action  was 
to  recover  for  a  breach  of  a  warranty  of  title  on  the  sale 
of  a  promissory  note,  which  was  not  at  the  time  of  sale 
in  the  possession  of  the  vendors.  The  plaintiff  failed  in 
the  end  to  recover,  for  it  distinctly  appeared  that  there 
were  circumstances  showing  that  the  plaintiff  had  been 
.'idvised  before  he  purchased,  of  the  vendor's  doubts  about 
his  property  in  the  note,  and  that  he  purchased  the  **note 
at  his  own  risk."  Under  such  circiunstances  there  could 
have  been  no  implied  warranty. 

In  the  case  under  consideration,  the  defendants'  broker 
had  in  his  possession  the  samples  represented  to  be  drawn 
from  the  bulk  of  the  merchandise  described  in  the  con- 
tract of  sale.  These  samples  stood  in  the  place  of  the 
bulk.  Constructively,  that  was  a  sufficient  possession  of 
the  bulk,  to  authorize  the  plaintiffs  to  believe,  and  to  act 
upon  the  belief,  that  the  defendants  were  actually  in  pos- 
session of  the  bulk.  That  would  be  a  sufficient  possession 
to  give  rise  to  the  implication  of  title  in  the  defendants. 

It  may  be,  as  is  argued  by  the  appellate  court,  that  the 
plaintiffs  could  not  have  had  a  decree  for  a  specific  per- 
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f  ormance  of  this  contract ;  but  an  inability  to  get  such 
relief  affords  no  reason  for  not  awarding  damages  in  an 
action  at  law,  where  a  cause  of  action  at  law  in  fact 
exists. 

It  may  also  be  true,  that  the  defendants,  upon  allega- 
tions of  the  mistake  of  their  broker  and  themselves,  could 
have  had  a  rescission  of  the  contract,  but  such  judgment 
could  only  have  been  had  upon  indenmifying  the  pur- 
chasers from  actual  loss.  For  he  that  would  have  equity 
must  do  equity. 

The  consequences  of  the  defendants'  mistake  should 
not  be  borne  exclusively  by  the  vendees.  If  the  plaintiffs 
have  in  fact  sustained  loss,  through  the  defendants'  mis- 
take, the  loss  should  fall  upon  the  defendants. 

The  appellants'  counsel  urge  that  the  damages  should 
have  been  nominal  only.  In  Burt  v.  Dewey  (40  N.  Y. 
283),  it  was  held  in  substance,  that  where  no  damages  had 
been  actually  sustained,  the  recovery  of  damages  should 
be  nominal. 

The  learned  judge,  upon  the  trial  of  this  action,  Umited 
the  damages  to  the  difference  between  the  market  value 
of  the  merchandise  during  the  month  after  the  breach, 
and  the  price  fixed  by  the  contract.  Under  the  evidence, 
that  direction  truly  measured  the  plaintiffs'  loss,  and 
nothing  more.  Several  demands  were  made  by  the 
plaintiffs  upon  the  defendants  for  the  merchandise.  A 
written  demand  was  finally  made  on  May  21.  Then,  at 
least,  it  was  distinctly  announced  to  the  plaintiffs,  that  a 
mistake  had  occurred,  and  that  the  merchandise  could  not 
be  delivered.  After  that,  as  already  stated,  the  plaintiffs 
purchased  from  others,  at  the  market  value,  which  was 
in  excess  of  the  price  fixed  by  the  contract.  In  June 
following,  the  defendants  tendered  the  merchandise 
described  in  the  contract,  but  such  tender  came  too  late, 
and  was  properly  refused. 

We  have  looked  with  care  over  all  the  exceptions 
taken  by  the  appellants'  counsel  during  the  trial,  and  do 
not  find  that  either  of  them  can  be  sustained. 
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The  case  appears  to  have  been  well  and  considerately 
tried  by  the  learned  judge.  We  do  not  think  that  the 
defendants,  upon  the  whole  case,  can  well  complain  of 
the  rulings. 

There  was,  however,  one  ruling,  which  at  first  blush 
appeared  to  be  erroneous,  growing  out  of  the  disposition 
made  of  the  defendants'  offer  to  prove  that  "  the  value  of 
the  particular  bags  of  soft  blood,"  mentioned  in  the  con- 
tract, the  market  value  during  the  whole  month  of  May, 
was  not  greater  than  $2.60  per  ton.     The  judge  denied  the 
offer  and  request,  upon  the  ground. that  the  "contract 
fixes  the  price. "    It  is  true  that  it  was  not  proper  to  proTe 
the  market  value  as  it  existed  on  the  day  the  contract 
was  made,  but  it  was  material  to  show  what  such  value 
was  after  the  breach,  during  the  rest  of  the  month.    But 
whatever  injury  the  defendants  sustained  by  this  ruling, 
was  completely  repaired  afterwards,  for  evidence  was 
allowed  to  be  given   upon   the   precise   point   by  the 
defendants. 

In  the  end,  there  was  a  conflict  as  to  the  market  value 
of  the  merchandise,  after  the  breach. 

There  seemed  to  be  two  grades  of  this  merchandise, 
one  of  which  was  "prime  quality."  The  defendants 
claimed  that  the  article  described  in  the  contract,  accord- 
ing to  the  samples,  was  of  an  inferior  grade. 

One  of  the  defendants  testified  that  he  was  familiar 
with  the  prices  of  these  goods,  in  May,  1883.  He  said : 
"  there  was  a  difference  of  about  ten  per  cent,  in  the  mar- 
ket value  of  the  goods  of  this  sample,  compared  with  the 
market  value  of  go6ds  of  prime  quality.  The  goods  of 
this  sample  were  worth  about  ten  per  cent,  less  than 
prime  goods."  There  was  other  evidence  of  the  same 
kind.  The  learned  judge  distinctly  charged,  that  if  the 
jury  "believe  that  the  goods  like  the  sample  shown  to 
the  plaintiffs,"  were  only  worth  $2.50  per  ton,  during  the 
month  of  May,  then  the  defendants  are  entitled  to  a  ver- 
dict. 
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HOE  ACE  H.  CHITTENDEN,  as  Assignee,  &c.,  Appel- 
lant, V.  ALEXANDER  V.  DAVIDSON,  as  Sheriff, 
&c.,  ET  AL.,  Respondents. 

Equity — Asa'gnee  for  benefit  of  creditors — when  not  entitled  to  restrain 
proceedings  under  execution^  dx.,  against  assigned  property. 

An  equitable  action  by  an  assignee  for  the  benefit  of  creditors,  to  restrain 
the  sheriif  and  judgment  creditor  from  taking  any  proceedings  under  a 
Judgment  obtained  in  another  court  and  the  execution  issued  thereon, 
and  to  sej;  aside  the  levy  thereunder,  will  not  lie. 

The  complaint  contained  allegations  to  the  effect  that  one  W.  made  an 
assignment  for  the  benefit  of  creditors,  which  was  accepted  by  plaintiff 
as  assignee,  and  duly  filed ;  that  plaintiff  thereupon  took  possession  of  the 
assigned  property,  and  proceeded  to  make  an  account  of  the  assets, 
which  he  had  been  unable  to  complete,  and  therefore  had  not  filed  his 
inventory  and  schedules ;  that  it  was  his  intention  to  file  his  bond  as 
soon  as  the  amount  thereof  could  be  fixed  ;  that  the  day  after  the  assign- 
ment, the  sheriff  defendant,  by  direction  of  his  co-defendant,  the  judg- 
ment creditor,  against  the  protest  of  plaintiff,  and  on  notice  of  his 
claims,  levied  upon  the  assigned  property  under  an  execution 
issued  on  a  judgment  that  day  obtained  in  the  city  court,  and  gave 
notice  of  his  intention  to  sell  the  same  on  the  premises.  It  further 
alleged,  among  other  things,  that  irreparable  damage  will  result,  as  the 
sheriff  announced  that  he  would  sell  the  goods  at  auction,  by  which 
means  the  full  value  thereof  will  not  be  obtained ;  that  plaintiff  is 
unable  to  furnish  the  necessary  replevin  Bond ;  that  he  is  without 
adequate  remedy  at  law,  and  cannot  perfonn  his  duties  as  assignee  unless 
the  court  interposes  ;  that  any  remedy  at  law  which  he  may  have,  must 
be  tardy,  and  its  prosecution  impede  the  execution  of  the  trust ;  and 
the  complaint  prayed  that  the  defendants  be  enjoined  from  taking  any 
f  proceeding  under  the  judgment  and  execution,  and  that  the  levy  be  set 
sustained. 

Held,  insufficient  to  entitle  plaintiff  to  equitable  relief,  and  that  a  demurrer 
thereto  should  be  sustained. 

It  seeing,  that  such  a  complaint  fails  to  state  any  cause  of  action  whatever. 
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Before  Van  Vorst  and  Fbeedman,  JJ. 

Decided  December  7,  1885. 

Appeal  from  judgment  entered  on  order  sustaining 
defendant's  demurrer  to  plaintiflPs  complaint,  and  from 
said  order. 

The  complaint  alleged  J;hat  on  April  16,  1885,  one 
George  F.  Wilson,  engaged  in  business  in  New  York  city, 
made  an  assignment  for  the  benefit  of  creditors,  of  the 
property  of  the  hmited  partnership  carried  on  under  his 
name,  and  of  which  he  was  general  partner,  to  plaint- 
iff, which  assignment  was  duly  accepted  by  plaintiff, 
and  filed  in  the  county  clerk's  office  April  17,  1885  ;  that 
plaintiff,  on  the  same  day,  took  possession  of  the  assigned 
property  and  proceeded  to  take  an  account  thereof,  which 
he  had  not  been  able  to  complete,  and  therefore  had, 
not  been  able  to  file  his  inventory  and  schedules ;  that 
when  this  was  done  and  the  amount  of  his  bond  could 
be  fixed,  it  was  his  intention  to  file  it ;  that  the  day 
after  fiUng  said  assignment,  defendant  Drewson  obtained  a 
judgment  in  the  city  court  of  Now  York  against  plaintiff's 
assignor  for  $1,091.76,  and  issued  execution  thereon,  direct- 
ing the  sheriff  defendant  to  satisfy  the  same  out  of  the 
property  of  plaintiff's  assignor ;  that  on  said  last  named 
day,  the  sheriff  defendant,  through  his  deputy,  against 
defendant's  protest  and  with  full  notice  of  his  claim, 
levied  upon  the  assigned  property  in  plaintiff's  pos- 
session, and  gave  notice  of  his  intention  to  sell  the  same 
upon  the  premises.     The  complaint  then  proceeded  : 

^^  Fifth,  Plaintiff  further  alleges  that  the  said  stock 
of  buttons,  laces,  braids,  combs  and  notions  is,  as  he  is 
informed  and  believes  from  such  investigation  as  he  has 
been  able  to  make,  worth  at  least  the  sum  of  $15,000,  but 
he  believes  that  care  and  judgment  must  be  exercised  in 
the  sale  thereof  to  re^Uze  such  sum  therefrom,  or  any 
sum  approaching  it.  Plaintiff  further  alleges  that  a  sale 
under  the  execution  hereinbefore  set  forth,  would  result 
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in  in-eparable  injury  and  damage  to  the  estate  which  ho 
holds  as  assignee  for  the  benefit  of  the  creditors  of  said 
George  F.  Wilson,  and  would  seriously  and  irreparably 
decrease  the  value  thereof  ;  that  the  sources  of  plaintiff's 
information  and  the  grounds  of  the  belief  upon  this  point 
are  the  fact  that  the  said  sheriff  has  announced  his  inten- 
tion to  sell  the  said  goods  at  public  auction,  and  plaintiff's 
knowledge  that  dt  an  auctipn  sale,  under  an  execution, 
the  full  value  of  goods  so  sold,  or  anything  approaching 
thereto,  is  not  realized. 

*  *  Sixth,  Plaintiff  further  alleges  that  the  said  George 
F.  Wilson  does  not  in  any  capacity  make  any  claim  to 
said  property,  but  expressly  disclaims  all  ownerahip 
therein  or  claim  thereto. 

*  *  Seventh,  Plaintiff  further  alleges  that  under  said 
assignment  he  is  a  trustee  for  more  than  sixty  creditors, 
representing  an  indebtedness  of  about  $25,000,  whoeo 
interest  is  greatly  imperiled  by  the  action  of  the  defend- 
ants already  taken  and  the  unlawful  action  they  threaten 
to  take. 

^''Eighth.  Plaintiff  fui-ther  alleges  that  the  said  levy 
is  excessive  in  amount,  and  if  the  defendants  have  any 
right  to  such  property,  their  claim  might  be  satisfied  out 
of  a  portion  only  of  said  goods ;  that  while  the  defendant 
Davidson  as  sheriff  is  so  in  possession  claiming  to  have 
levied  upon  the  entire  stock,  it  is  impossible  for  the  plaint- 
iff to  proceed  with  the  execution  of  the  trust  created  by 
said  assignment ;  that  he  cannot  replevy  said  goods  with- 
out furnishing  an  undertaking  for  their  full  value,  which 
he  cannot  do  ;  that  he  has  no  adequate  remedy  at  law, 
and  that  it  is  impracticable  for  him  to  perform  his  duties 
as  assignee  and  to  protect  the  interest  of  the  creditors 
under  said  assignment  unless  the  court  interferes  to  stay 
the  proceedings  of  the  defendants  until  their  right,  if  any 
they  have,  to  sell  the  said  property,  or  any  portion  thereof, 
is  ascertained,  and  that  it  is  for  the  best  interest  of  the 
plaintiff,  as  assignee  of  the  estate,  and  all  creditors  inter- 
ested therein,  that  the  defendant's  proceedings  be  stayed. 
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the  property  judiciously  converted  into  money  and  held 
for  the  benefit  of  the  parties  having  lawful  claim  thereto. 

'^  Ninth.  Plaintiff  further  alleges,  that  any  remedy 
at  law,  which  he  may  have  against  the  wrong  complained 
of,  must  necessarily  be  tardy  and  long  postponed,  and 
that  his  being  remitted  thereto,  would  unnecessarily  and 
unjustly  impede  him  in  the  execution  of  his  trust  under 
the  said  assignment. 

**  Wherefore  plaintiff  prays  judgment,  that  the  defend- 
ant, Ernst  F.  Drewson,  and  the  defendant,  Alexander  V. 
Davidson,  as  sheriff  of  the  city  and  county  of  New  York, 
their  agents,  attorneys,  deputies  and  servants  be  enjoined 
and  restrained  from  taking  any  proceedings  whatever 
under  the  said  judgment,  entered  in  favor  of  the  said 
defendant  Drewson,  against  George  F.  Wilson,  on  April 
18,  1885,  or  upon  the  execution  issued  thereon. 

*'That  the  alleged  levy,  made  by  the  defendant  Dav- 
idson, as  sheriff,  &c.,  be  vacated  and  set  aside,  and  the 
property  so  levied  upon  be  restored  to  the  possession  and 
ownership  of  the  plaintiff,  for  the  purpose  of  the  trust 
created  by  the  said  assignment. 

"  That  the  plaintiff  have  such  other  and  further  order 
and  relief  as  he  may  be  entitled  to,  in  equity  and  good 
conscience,  together  with  costs. 

James  M.  Tovmsendy  Jr,,  for  appellant. — The  com- 
plaint presents  a  perfect  cause  of  action  for  equitable 
relief  {High  Inj.  §  119  ;  Wilson  v.  Butler,  3  Munf.  [Virg,] 
364  ;  Boyce  v.  Giiindy,  3  Pet,  210  ;  Watson  v.  Sutherland, 
5  WaXL  75  ;  3  WaiVs  Actions  &  Defenses,  684). 

In  cases  where  the  property  is  affected  by  a  trust,  a 
court  of  equity  will  always  interfere  to  preserve  the  trust 
estate  in  specie  {High  Inj.  §§  370,  371 ;  Scarlett  v.  Hicks, 
13  Florida,  314). 

Blumenstiel  &  Hirsch,  for  Drewson,  respondent,  cit^d 
Drewson  v.  Am.  Surety  Co.,  G.  T.  Supr.  Ct.,  First  Dept. 
Oct.  1885,  Opinion  by  Daniels,  J.  (MSS.). 
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W.  Bourke  Cochran,  for  the  sheriff,  respondent. 

» 

By  the  Court.— Van  Vorst,  J. — An  execution  was 
issued  to  the  defendant,  the  sheriff  of  the  county  of  New 
York,  out  of  the  city  court,  on  a  judgment  recovered  in 
an  action  in  favor  of  the  defendant  Drewson,  against  one 
Wilson.  The  sheriff,  by  the  direction  of  the  defendant 
Drewson,  levied  upon  goods  and  merchandise,  which 
Wilson  had  formerly  owned,  and  which,  before  the 
recovery  of  the  judgment  against  him,  he  had  transferred 
to  the  plaintiff,  as  his  general  assignee  for  the  benefit  of 
his  creditors. 

This  is  an  action  on  the  equity  side  of  the  court,  in 
which  the  plaintiff  seeks  to  enjoin  the  sheriff  from  taking 
any  proceedings  whatever,  under  the  judgment  and 
execution  in  favor  of  the  defendant  Drewson,  and  asks 
that  the  levy  be  set  aside.  For  this  extraordinary  relief 
no  suflBcient  facts  are  alleged.  Equity  should  interfere  to 
arrest  the  execution  of  process  issuing  out  of  another 
court,  only  upon  satisfactory  grounds.  The  defendants 
demurred  to  the  complaint,  upon  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained. 

Treated  as  an  action  for  equitable  relief  through  a 
perpetual  injunction,  restraining  the  sheriff  from  execut- 
ing the  process  in  his  hands  against  the  property  of  the 
judgment  debtor,  it  cannot  be  sustained  against  the 
objection  constituting  the  ground  of  demurrer.  If  the 
property  levied  upon  did  not  belong  to  the  judgment 
debtor,  but  was  the  property  of  the  plaintiff  as  his 
assignee, the  remedy  of  the  latter  was  by  a  legal  action  to 
recover  damages,  or  he  could,  upon  giving  security,  have 
commenced  an  action  for  the  claim  and  delivery  to  him  of 
the  property.  The  remedy  afforded  by  law  for  the  recovery 
of  damages  to  the  full  extent  of  the  plaintiff's  injury,  is 
ample. 

It  is  only  when  the  remedy  at  law  is  insufficient,  that 
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a  court  of  equity  will  interpose  by  injunction  {High  on 
Inj,  i%  458,  462). 

Had  the  complaint  been  of  a  nature  to  allow  l^al 
redress,  and  had  appropriate  allegations,  adapted  to  such 
a  cause  of  action,  been  stated  in  the  complaint,  the 
demurrer  would  not  have  been  sustained,  and  such  cause 
of  action  could  have  been  tried.* 

The  complaint  states  facts  upon  which  equitable  relief 
only  is  asked.  And  in  order  that  there  might  be  no  doubt 
as  to  what  relief  the  plaintiff  expected,  under  his  facts, 
and  that  it  was  equitable  only,  he  states  m  his  complaint, 
that  a  remedy  at  law  must  be  tardy,  and  that  its  prosecu- 
tion would  impede  the  execution  of  the  trust  under  the 
assignment  to  him.  These  constitute  no  sufficient  reasons 
for  an  action  in  equity. 

K  the  plaintiff  has  been  unjustly  deprived  of  the  pos- 
session of  the  goods  in  question,  their  fuU  value  can  be 
recovered  of  the  sheriff  in  an  appropriate  action,  and  with 
the  moneys  so  collected,  the  plaintiff  can  proceed  to  the 
execution  of  his  trust,  so  that  the  injury  of  which  com- 
plaint is  made  is  not  irreparable. 

Under  such  circumstances,  equity  will  not  restrain  the 
execution  of  the  process  issuf^  upon  the  judgment,  nor  a 
sale  of  the  property  thereunder  {Freeman  on  Executions^ 
§  437). 

The  complaint  states  no  ground  which  would  author- 
ize a  court  of  equity  to  interfere,  and,  in  fact,  no  cause  of 
action  whatever. 

The  order  from  which  the  appeal  is  taken  is  affirmed, 
with  costs  and  disbursements  of  the  appeal. 

Freedman,  J.,  concurred. 

*  In  Willis  T.  Faircbild  (51  Super,  Ct  405),  it  was  held  that  a  demurrer 
to  the  complaint  on  the  ground  that  it  does  not  state  facts  eufficient  to 
constitute  a  cause  of  action^  only  raises  the  question  whether  or  not  plaint- 
iff is,  under  the  allegations,  entitled  to  the  relief  demanded ;  not  whether 
those  allegations  entitle  him  to  some  other  relief.  But  see  contra,  Mackejr 
9.  Auer,  8  Uun^  183. 
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JENNIE  THOMPSON,  as  Administratrix,  &c.,  Appel- 
lant, V,  THE  MAYOR,  &c.  of  N.  Y.,  Respondents. 

Fire  department — liability  of  city  for  acts  employees  of. 

The  corporation  of  New  York  city,  under  the  laws  applicable  thereto,  not 
being  the  superior  of  the  employees  of  the  fire  department  in  said  city, 
19  not  liable  for  their  n^ligent  acts  or  omissions. 

This  is  60,  though  the  alleged  negligent  act  on  which  the  action  is  founded 
occurred  while  the  employees  of  said  department  were  engaged  in  test- 
ing certain  apparatus, — e,  g.^  a  fire  tower, — prior  to  its  purchase  by  the 
city  for  use  in  said  department. 

Before  Sedgwick,  Ch.  J. ,  and  Van  Vorst,  J. 

Decided  December  7,  1885. 

Appeal  by  plaintiff  from  dismissal  of  the  complaint  a 
trial  term,  on  the  opening  of  the  case. 

The  facts  are  stated  in  the  opinion. 

C.  S.  Spencer y  and  C.  R.  Waterbury,  for  appellant. — 
I.  The  act  alleged  in  the  complaint  was  of  a  private  char- 
acter, performed  for  the  benefit  of  the  city,  and  it  is  there- 
fore liable.  The  apparatus  was  to  become  the  property  of 
the  city.  The  laws  of  1865,  chapter  249,  provide  that  all 
fire  apparatus,  &c.  shall  remain  the  property  of  the  mayor, 
&c.  of  the  city  of  New  York  {Consolidation  Actj  §  424). 
The  commissioners  were  performing  an  action  reasonably 
necessary  in  the  buying  or  acquiring  property  for  the 
defendants,  and  in  all  matters  in  which  they  are  inter- 
ested, and  in  reference  to  the  ownership  of  property  the 
defendants  must  be  treated  as  a  private  person  or  corpor- 
ation {Potter  Corp.  §  455  ;  Dillon  Mun.  Corp.  991 ;  Bailey 
V.  Mayor,  3  Hill,  531 ;  Lloyd  v.  Mayor,  3  N.  Y.  374). 

E.  Henry  Lacombe,  counsel  to  the  corporation,  and  D. 
J.  Dean,  of  counsel,  for  respondents. —  The  purchase  of 
apparatus  is  as  clearly  within  the  powers  conferred  by 
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the  statute  as  is  the  extinguishment  of  fires ;  and,  there- 
fore, the  duty  which  the  commissioners  were  perform- 
ing, in  endeavoring  to  ascertain  the  fitness  of  the  appar- 
atus they  proposed  to  purchase,  is  as  clearly  within  the 
principles  which  reUeve  the  city  from  hability,  as  is  the 
duty  performed  when  fires  are  extinguished  (Edgerly  r. 
Concord,  59  N.  U.         ;  S.  C,  29  Alb.  L.  J.  291). 

Even  if  the  commissioners  were  engaged  in  the  per- 
formance of  an  act  beyond  the  scope  of  the  duties  pre- 
scribed by  them  by  the  statutes,  and  their  employees  were 
engaged  therein,  at  the  time  of  the  occurrence  of  this 
incident,  still  the  city  would  not  be  liable.  It  is  clear  that 
in  such  cases  the  commissioners,  or  the  parties  under 
their  direction,  would  be  acting  outside  the  scope  of  pub- 
he  duty,  and  therefore  upon  their  individual  responsibility, 
and  that  liability  for  carelessness  or  negUgence  would 
extend  no  farther  than  to  the  person  who  was  careless  or 
negligent  (Smith  v.  City  of  Rochester,  76  N,  Y,  506). 

By  the  Court. — Van  Vorst,  J. — The  fire  commission- 
ers, who  administer  the  fire  department,  within  the  city 
of  New  York,  were  engaging  in  testing,  with  reference  to 
a  purchase  thereof,  by  the  defecdant,  some  fire  apparatus, 
called  a  "  tower,"  in  a  pubUc  place  known  as  the  '^  Bat- 
tery." 

The  plaintiffs  husband,  who  was  standing  by,  was 
killed  by  the  fall  of  the  tower. 

The  plaintiff,  as  administatrix  of  her  late  husband's 
estate,  brings  this  action  to  recover  damages  for  her  hus- 
band's death,  occasioned,  as  she  claims,  through  the  neg- 
hgence  of  the  defendant. 

Upon  the  opening  of  the  plaintiff's  case,  the  learned 
judge  who  presided  at  the  trial  dismissed  her  complaint, 
and  from  the  judgment  upon  such  dismissal  this  appeal 
is  taken. 

That  the  defendants  are  not  liable  in  damages  for  the 
negligence  of  the  commissioners  of  the  fire  department, 
or  their  servants,  has  been  repeatedly  decided.    Under 
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the  system  of  laws  applicable  to  the  city  of  New  York,  it 
is  well  settled  that  the  defendants  are  not  the  superiors 
of  the  employees  of  the  fire  department,  and  are  not  liable 
for  their  negUgent  acts  or  omissions  (MaxmilHan  v. 
Mayor,  &c.,  62  N.  Y.  160  ;  Ham  v.  City  of  New  York,  YO 
N.  Y.  459  ;  HiU  v.  City  of  Boston,  122  Mass.  344 ;  17 
Alh.  L.  J,  218).  In  Woodbridge  v.  Mayor,  &c.  (49 
How,  Pr.  67),  the  subject  was  considered,  and  the  result 
above  expressed  was  reached.  Cases  on  the  subject  are 
there  cited. 

The  learned  counsel  for  the  plaintiff  argued,  however, 
that  the  fire  tower  was  being  tested  only  by  the  fire 
commissioners,  preparatory  to  a  purchase  thereof  by  the 
defendants.  But  the  trial  judge  said  upon  that  subject : 
"  I  do  not  see  how  a  distinction  can  be  drawn  between 
the  use  of  a  fire  tower,  after  the  title  has  been  vested  in 
the  city,  and  the  test  of  a  water  tower  in  view  of  its 
acquisition."    We  concur  in  that. statement. 

It  is  the  duty  of  the  fire  commissioners  to  provide 
themselves  with  proper  apparatus  for  extinguishing  fires, 
which  would  involve  the  obligation  to  test  the  tower  in 
advance. 

A  similar  point  was  considered  in  Edgerly  v.  Concord 
(59  N.  H. ;  S.  C,  29  Alh.  L.  J.  291) ;  Smith  v.  City  of 
Eochester  (76  N.  Y.  506). 

The  judgment  is  afi&rmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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WILLIAM  E.  SMITH,  Jr.,  et  al.,  Respondents,  v.  CON- 
SUMER'S ICE  COMPANY,  Appellant. 

This  action  was  brought  by  plaintiff  for  an  injury  to  a  horse  owned  bj 
him,  caused  by  negligent  driving  of  one  of  defendant's  servants.  On  a 
review  of  the  evidence, — Ileld^  sufificicnt  to  carry  the  case  to  the  jury, 
and  to  support  u  verdict  for  phiintiff. 

After  the  judge  had  concluded  his  charge  to  the  jury,  the  defeodaDt's 
counsel  requested  him  to  charge  further:  **  If  you  find  from  the  evidence 
that  the  plaintiffs*  driver  drove  his  horse  close  to  the  wheel  of  defend- 
ant's wagon,  upon  nice  calculations  of  the  chances  of  injury,  then  that 
in  itself  constitutes  such  negligence  as  would  prevent  the  plaintiffs' 
recovery,  and  entitle  the  defendant  to  a  verdict," — which  request  was 
refused.  Ileldj  not  error;  that  the  true  question  under  this  head  was, 
did  the  action  of  the  plaintifTs  driver  lead  or  contribute  to  the  injury?— 
and  this  without  regard  to  his  calculations,  or  how  nice  they  were;  and 
the  subject  havinf;  been  exhausted  by  the  charge  previously  made,  the 
instruction  asked  for  could  have  answered  no  useful  pui-pose. 

The  defendant's  coimsel  also  requested  the  judge  to  chai^  as  follows:  "If 
you  are  satisfied  from  the  evidence  that  the  injuries  complained  of  were 
aggravated  by  the  subsequent  negligence  of  the  plaintifTs  driver  in  driv- 
ing the  horse  after  he  was  aware  of  the  injury,  this  fact  must  be  con- 
sidered in  mitigation  of  plaintifl^s  damages,"  which  was  refused.  HeU 
not  error.  The  injury  to  the  horse  by  the  passage  of  the  wheeis  of  the 
ice  cart  over  its  foot,  was  the  destruction  of  the  "  os  corona,'"  and  was 
such  that  it  was  impossible  for  the  horse  to  recover ;  therefore  the  quesr 
tion  suggested  by  the  request  was  immaterial. 

The  damages  recoverable  were  the  value  of  the  horse,  with  the  surgeon 
and  stable  bills. 

Before  SEbGWicK,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  December  7,  1885. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs  upon 
the  verdict  of  a  jury,  and  also  from  an  order  denying  a 
motion  on  the  minutes  for  a  new  trial. 

The  action  vras  brought  to  recover  damages  for  an 
injury  to  the  plaintiffs'  horse,  alleged  to  have  been 
caused  by  the  negligent  driving  by  the  defendant's  servant 
of  his  ice  wagon,  over  the  foot  of  the  horse.    The  injury 
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was  SO  severe,  that  it,  in  the  end,  occasioned  the  loss  of 
the  horse. 

Th^  defendant  interposed  as  a  defense  a  general  denial, 
and  alleged  contributoiy  negligence  on  the  plaintiffs' 
part. 

Jones  Cochrane^  for  appellant. 

OliUy  Reeves  &  Montgomery,  for  respondents. 

By  the  Court. — Van  Vorst,  J. — ^Upon  this  appeal  it 
has  been  earnestly  contended  by  the  appellant's  counsel, 
that  the  case  does  not  show  that  it  was  the  defendant's 
wagon  which  did  the  injury  complained  of. 

There  was  assuredly  enough  in  the  plaintiffs'  evidence 
to  take  the  case  to  the  jury  upon  the  question  as  to 
whether  the  injury  was  occasioned  by  the  wheel  of  the 
defendant's  ice  cart. 

The  plaintiffs'  driver  testified  that  at  the  time  of  the 
collision  of  the  two  wagons,  at  the  comer  of  West  and 
Vesey  streets,  he  was  seated  on  his  truck.  He  was  going 
towards  Jay  street.  He  saw  the  defendant's  cart 
approach;  he  says,  **they  started  the  ice  cart,  and  ran 
the  wheel  over  my  horse's  leg."  Upon  his  cross-examin- 
ation the  witness  said,  '^  I  know  he  "  (the  defendant's 
driver  with  his  cart),  * '  went  behind  my  back  strap,  and 
it  must  be  his  wheel  that  passed  over  my  horse's  leg  and 
cut  it ;  it  must  have  been  the  hind  wheel ;  it  was  a  wheel 
of  the  cart  which  ran  over  my  horse's  foot ;"  and  he  added 
that  when  the  hind  wheel  went  over  the  horse's  foot  ^^he 
flinched.^^ 

Now,  it  appears  to  us  that  the  plaintiffs'  driver,  from 
his  situation  on  the  truck,  and  with  his  observation  of 
the  movements  of  the  defendant's  driver,  and  the  passage 
of  the  wheels  of  his  cart  behind  his  back  strap,  could  not 
be  mistaken  as  to  the  cause  of  his  horse's  '^flinching." 
It  was  when  the  defendant's  wheel  passed  over  and 
cinished  it.  After*  such  statement,  there  can  be  no  rea- 
sonable doubt  but  that  the  jury  were  right  when  they 
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decided  that  the  injury  was  done  by  the  defendant's 
wagon.  Why  speculate  about  other  causes,  w^hen  there 
was  present  an  efiBcient  cause,  to  do  the  precise  injury  ? 

Conceding  the  correctness  of  the  contention  of  the 
defendant's  counsel  that  negUgence  must  be  shown  by 
competent  proof,  and  not  be  left  to  conjecture,  an  exam- 
ination of  the  evidence  shows  that  there  was  enough 
therein  to  justify  the  conclusion  reached  by  the  jury,  that 
the  negligence  of  the  defendant's  servants  in  driving  the 
ice  cart,  under  the  circumstances  disclosed,  occasioned  the 
injury,  and  that  there  was  no  contributory  negUgence  on 
the  part  of  the  plaintilffs'  driver.  Such  questions  in  a  case 
like  the  one  under  consideration,  where  a  collision  occurs 
between  vehicles  in  a  place  so  crowded  as  the  one  where 
this  injury  occuiTed,  where  reasonable  care  should  be 
exercised  by  persons  driving,  both  to  avoid  injury  to  one's 
self  or  to  cause  it  to  others,  may  well  be  left  to  the  judg- 
ment of  a  jury  whose  verdict,  when  there  is  any  reliable 
evidence  as  to  the  cause  of  the  injury,  is  not  likely  to  be 
otherwise  than  right. 

In  this  case,  the  parties  and  the  jury  had  the  benefit 
of  a  carefully  prepared  charge  by  the  learned  judge  who 
presided  on  the  trial,  with  instructions  so  clear  and  just 
that  the  jury  could  not  fall  into  error  in  accepting  it  as  a 
guide. 

The  defendant,  after  the  judge  had  completed  his 
charge,  asked  the  court  to  charge  in  these  words :  "  If 
you  find  from  the  evidence,  that  the  plaintiffs'  driver 
drove  his  horses  close  to  the  wheel  of  the  defendant's 
wagon  upon  nice  calculations  of  the  chances  of  injury, 
then  that  in  itself  constitutes  such  negligence  as  would 
prevent  the  plaintiffs'  recovery,  and  entitle  the  defendant 
to  a  verdict."  The  court  declined  to  charge  otherwise 
than  it  had  already  charged.  The  defendant's  counsel 
excepted.  The  true  question  under  this  head,  which  was 
one  of  contributory  negligence,  was,  did  the  action  of  the 
plaintiffs*  driver  in  conducting  his  vehicle  on  the  occasion, 
lead  or  contribute  to  the  injury  ?    It  matters  not  what 
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his  calculations  were,  or  how  nice — was  he  guilty  of 
negligence  ?  In  his  charge  the  learned  judge  had  already 
fully  discussed  that  subject,  and  he  had  distinctly  called 
the  attention  of  the  jury  not  only  to  the  effect  of  contrib- 
utory negligence  upon  the  plaintiffs'  rights,  but  as  to 
what  conduct  on  the  part  of  his  driver  would  constitute 
such  negligence.  The  subject  was  exhausted  by  the 
charge  as  made,  and  the  instruction  asked  for  could  have 
answered  no  useful  purpose. 

The  defendant's  counsel  also  asked  the  judge  to  charge 
the  jury  as  follows  :  ^*  If  you  are  satisfied  from  the  evi- 
dence that  the  injuries  complained  of  were  aggravated  by 
the  subsequent  negligence  of  the  plaintiffs'  driver  in 
driving  his  horse  after  he  was  awaro  of  the  injury,  this 
fact  must  be  considered  in  mitigation  of  plaintiffs'  dam- 
ages." This  request  was  properly  refused  by  the  court. 
The  injury  to  the  horse  by  the  passage  of  the  heavy  wheel 
of  the  ice  cart  over  its  foot,  was  the  destruction  of  the  "  03 
coronal  It  was  impossible  for  the  horse  to  recover,  and 
the  question  suggested  by  the  request  is  therefore  imma- 
terial. It  was  necessary  that  the  horse,  although  injured, 
but  to  an  extent  not  at  once  discovered,  should  be  driven 
to  its  stable.  There  could  bo  no  apportionment  of  the 
damage  under  such  conditions,  even  if  the  fact  was  that 
the  plaintiffs'  servant  drove  faster  than  he  should  have 
done  after  the  injury.  The  damages  recoverable  could 
only  be  for  the  value  of  the  horse,  with  the  surgeon,  and 
stable  bills,  and  as  the  real  injury  which  rendered  the 
horse  valueless  was  received  through  the  negligence  of 
the  defendant's  servants,  it  was  entirely  proper  that  it 
should  compensate  the  plaintiffs  for  their  loss. 

As  examination  of  the  whole  case  discloses  no  error 
upon  the  trial  which  should  lead  to  the  reversal  of  the 
judgment.  The  result  reached  was  correct,  and  it  should 
not  be  disturbed.- 

The  judgment  and  order  ai-e  affirmed  with  costs. 


Sbidowick,  Oh.  J.,  concurred. 

Vol.  XX.— S 
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JAMES  KENNY,  Respondent,  v.  THE  CUNAED  S.  S. 

Co.,  Appellant. 

Xegligence^ Employer  and  employee — Fellow  eertant — when  foreman  ti— 

Suitable  appliances. 

The  plaintiff  was  in  the  hold  of  one  of  defendant's  steamships,  assisting  in 
loading  cargo.  There  were  being  6hip])ed,  under  the  direction  of  a 
foreman,  some  boards  which,  when  over  the  hatch  became  loosened  in 
the  chain  holding  them  on  the  tackle,  and  fell  down  the  hatch  and 
injured  plaintiff,  who  was  directly  thereunder.  It  appearing  that  safe 
and  suitable  machinery  had  been  furnished  by  the  defendant,  and  that 
its  non-use,  or  improper  use,  causing  the  accident,  was  owing  to  the  neg- 
ligence of  the  plaintiff's  fellow  servants, — Reld,  that  defendant  was  not 
liable,  and  that  the  motion  to  dismiss  the  complaint  should  have  been 
granted. 

Where  all  the  needed  appliances  in  the  work  have  been  furnished  by  the 
employer  through  an  appropriate  head,  he  should  not  be  made  liable  for 
mistake  or  error  made  by  any  workman  selecting  ono  out  of  two  or 
more  of  such  appliances,  to  be  used  in  a  service  in  which  oil  were 
engaged,  and  in  the  use  of  which  one  of  them  may  be  injured. 

A  master  is  not  responsible  to  an  employee  for  the  negligence'of  a  compe- 
tent foreman  to  whom  there  has  been  no  delegation  of  power  and  con- 
trol of  the  business,  or  a  branch  thereof,  but  who  is  simply  charged  with 
special  duties. 

AVith  res[)cct  to  corporations,  which  must  necessarily  act  through  agents,  the 
rule  is  subject  to  modifications  ;  but  in  all  cases  it  makes  no  difference  in 
the  application  of  the  rule,  exempting  the  master  from  liability  for 
injuries  to  his  servants,  through  the  acts  of  co-servants,  that  the  one 
receiving  the  injury  is  inferior  in  grade,  and  is  subject  to  the  orders  of 
the  one  by  whose  negligence  the  injury  is  caused,  if  both  are  engaged  in 
the  same  general  business,  accomplishing  one  and  same  general  purpose 

Before  Sedgwick,  Ch.  J. ,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  from  the  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  from  the  order  denying  defendant's 
motion  on  the  minutes  for  a  new  trial. 

The  action  was  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  while  in  the  employment  of  defendant 
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as  a  longshoreman,  on  November  27,  1882,  on  the  steam- 
ship Catalonia. 

The  facts  are  fully  stated  in  the  opinion. 

Frank  D.  SturgeSy  for  appellant. 

Herman  H.  Shook,  for  respondent. 

By  the  Court.— Van  Vorst,  J.— The  plaintiff,  while 
in  the  defendant's  employment,  assisting  in  loading  cargo 
upon  their  vessel  the  Catalonia,  and  while  in  the  hold  of 
the  vessel,  was  injured  by  the  fall  of  some  boards,  which 
were  being  lowered  by  servants  of  the  defendant  down 
the  hatchway,  by  means  of  a  derrick  rigged  with  ropes 
and  chains,  furnished  by  the  defendant.  Some  of  the 
boards,  colliding  with  the  combing  of  the  hatchway, 
slipped  from  the  fastenings  while  being  lowered,  and 
struck  and  injured  the  plaintiff,  who  was,  at  the  time, 
under  the  hatchway. 

The  jury  before  whom  the  trial  was  had,  rendered  a 
verdict  for  the  plaintiff,  and  from  the  judgment  entered 
upon  the  verdict,  this  appeal  is  brought  by  the  defendant, 
which  also  appeals  from  the  order  made  at  the  close  of 
the  trial,  denying  the  defendant's  motion  for  a  new  trial. 

At  the  close  of  the  plaintiff's  case,  the  defendant's 
counsel  moved  the  court  to  dismiss  the  plaintiff's  com- 
plaint, upon  the  grounds,  in  substance,  that  the  plaintiff's 
injury  **  was  the  fault  of  his  fellow  servants,"  and  that 
there  was  n,o  proof  of  "any  absence  of  the  proper  appli- 
ances for  the  work"  in  which  the  defendant's  servants 
were,  at  the  time,  engaged.  The  motion  was  renewed, 
at  the  close  of  the  case,  and  was  denied. 

The  disposition  of  these  questions  must  determine 
whether  the  judgment  from  which  this  appeal  is  taken 
can  stand.  And  first,  with  regard  to  the  apparatus. 
The  learned  judge,  in  denying  the  defendant's  motion, 
properly  said,  'Hhat  it  is  the  duty  of  the  master  to  sup- 
ply the  servants  appliances  for  the  performance  of  the 
master's  work  which  should  be  adequate  for  the  immedi- 
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ate  occasion  in  question,  and  that,  in  the  performance  of 
that  duty,  he  is  bound  to  exercise  reasonable  care."  In 
regard  to  the  apparatus  necessary  to  be  used  in  the  work 
upon  which  the  defendant's  servants  were  engaged  upon 
the  "immediate  occasion  in  question,^'  whether  there 
should  have  been  used  "a  chain  nippers  "  in  slinging  and 
lowering  the  boards,  or  a  "chain  with  a  hook,"  the 
defendant  had,  beforehand,  supplied  both. 

Both  were  at  hand,  ready  for  use.  Wright,  a  witness 
for  the  plaintiff,  testified  as  follows  :  "  Mr.  Graham  was 
on  the  dock  acting  as  foreman  in  regard  to  taking  the 
boards  in  ;  he  was  at  the  ship's  rail ;  he  fold  me  to  hurry 
up  and  let  the  boards  come  in  as  quick  as  possible.  I 
said  to  him  that  I  wanted,  when  we  were  slinging  a 
draft  of  boards,  to  put  the  chain  nippers  on,  and  he  would 
not  allow  me ;  he  told  me  to  put  the  hook  around.  The 
chain  nippers  was  the  proper  thing  to  be  used  for  boards  ; 
there  was  a  chain  nippers  on  the  dock  at  the  time.^^  So 
that  whether  a  chain  nippers  having  a  ring  at  the  end,  or 
a  chain  with  a  hook,  was  the  proper  apparatus  for  the 
work  in  question,  there  was  no  omission  on  the  defend- 
ant's part,  for  both  were  supplied,  and  either  could  have 
been  then  used. 

The  other  question  remains  to  be  considered  :  was  the 
plaintiff's  injury  occasioned  by  the  negligence  of  liis  "fel- 
low-servants ?"  If  it  was,  he  could  not  recover,  and  the 
defendant's  motion  to  dismiss  the  complaint  should  have 
been  granted.  On  the  occasion  in  question,  the  chain 
with  the  hook,  and  not  the  nippers,  was  used  by  Wright. 
He  is  not  absolutely  certain  that  the  fall  of  the  boards 
proceeded  simply  from  the  use  of  a  chain  with  a  hook 
instead  of  a  ring.  Wi-ight  himself  testified  :  "I  placed 
the  hook  around  the  chain  ;  that  is  not  the  way  it  is  gen- 
erally done  ;  it  is  not  hooked  in  one  of  the  slings  ;  when 
used,  that  hook  is  placed  around  the  chain  and  pushed  up 
towards  the  load.  When  I  placed  this  around  the  draft 
of  boards,  I  did  notpttsh  it  up  tight  to  the  boards;  I  went 
away  from  it  as  soon  as  it  went  ahead,  and  looked  out  for 
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myself.  Graham  did  not  say  to  leave  it  loose ;  he  said  it 
would  do,  go  ahead ;  when  he  said  that,  I  did  not  make 
any  attempt  to  push  the  hook  over  towards  the  boards." 

We  need  go  no  further  in  search  for  a  cause  of  the 
sUpping  of  the  boards  from  the  sling,  as  it  struck  the 
combing  of  the  hatchway. 

The  action  of  Wright  in  omitting  all  effort  to  pash  the 
hook  down  to  the  boards,  sufficiently  accounts  for  the 
injury  to  the  plaintiff.  For  the  negUgence  of  Wright  in 
the  management  of  the  chain  and  hook,  the  defendant 
is  not  liable  to  the  plaintiff.  Wright  was  a  fellow  work- 
man with  plaintiff,  engaged  in  the  same  service. 

But  Graham,  as  well  as  Wright,  was  a  fellow-servant 
with  the  plaintiff.  Although  called  a  foreman,  he  was 
one  of  a  separate  gang  of  men  distinctly  engaged  in  the 
work  in  question.  He  was  directing,  it  is  true^  but  he 
was  acting  imder  a  general  foreman.  Graham  had  noth- 
ing to  do  with  supplying  the  apparatus  or  machinery  for 
the  work  in  question.  The  discharge  and  loading  of  the  ves- 
sel were  under  the  general  direction  of  one  Craven,  the  head 
stevedore,  and  foreman  of  the  defendant.  He  had  been 
in  the  defendant's  service  for  thirty  years  and  upwards. 
It  was  his  duty  to  give  directions  with  respect  to  the 
apparatus  and  machinery  to  be  used  in  loading  the  vessel. 
In  this  instance,  he  gave  directions  for  the  rigging  of  the 
derricks,  to  haul  the  boards  taken  on  the  vessel,  and 
through  the  hatch.  He,  and  not  Graham,  one  of  the  gang 
of  workmen  in  question,  represented  the  defendant  dis- 
tinctly in  the  work  in  which  these  men  were  engaged. 

The  plaintiff  had  been  employed  by  Craven,  and  was 
one  of  this  separate  gang  in  and  about  this  hatch.  There 
were  other  gangs  in  other  parts  of  the  vessel. 

All  the  needed  appliances  having  been  furnished  by 
the  defendant,  through  an  appropriate  head,  it  is  diffi- 
cult to  see  how  they  could  be  made  Uable  for  any  mis- 
take or  error  made  by  any  workman  in  selecting  one  out 
of  two  or  more  slings,  to  be  used  in  a  service  in  which  all 
were  engaged,  and  in  the  use  of  which  one  of  them  should 
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be  injured.  The  rule  is  that  a  master  is  not  responsible 
to  an  employee  for  the  neghgence  of  a  competent  foreman, 
to  whom  there  has  been  no  delegation  of  power  and  con- 
trol of  the  business,  or  a  branch  thereof,  but  who  is 
simply  charged  with  special  duties  (Malone  v.  Hathaway, 
64  N.  r.  5). 

With  respect  to  corporations,  which  must  necessarily 
act  through  agents  and  representatives,  the  rule  is  subject 
to  modifications.  But  in  all  cases,  it  makes  no  difference, 
in  the  appUcation  of  the  rule  exempting  the  master  from 
habiUty  for  injuries  to  his  servants,  through  the  acts  of 
co-servants,  that  the  one  receiving  the  injury  is  inferior 
in  grade,  and  is  subject  to  the  orders  of  the  one  by  whose 
neghgence  the  injury  is  caused,  if  both  are  engaged  in  the 
same  general  business,  accompHshing  one  and  the  same 
general  purpose  (Feltman  v.  England,  L.  R.  2  Q.  -B.  33 ; 
Lovegrove  v.  The  London,  Brighton  &  S.  C.  Ey.  Co.,  16 
a  B.  [N.  &]  669). 

In  the  case  before  us,  Graham,  although  called  a  fore- 
man of  one  of  several  gangs,  was  in  fact  a  fellow-servant 
of  the  plaintiff,  under  the  direction  of  the  chief  stevedore 
Craven,  and  there  was  nothing  to  show  that  he  was  not  a 
fit  person  for  the  place  (Hart  v.  Floating  Dry  Dock.  48 
Super.  Ct  460  ;  Slater  v.  Jewett,  85  N.  T.  61 ;  Bairinger 
V.  Del.  &  Hudson  Co.,  19  Hun,  216  ;  Crispin  v.  Babbitt, 
81  N.  Y.  516). 

An  examination  of  the  entire  evidence  leads  us  to  the 
conclusion  that  the  defendant's  motion  to  dismiss  the 
complaint  should  have  been  granted. 

The  judgment  appealed  from  is  reversed,  and  a  new 
trial  is  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 
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WILLIAM  A.  DOUGLASS,  et  al.,  Appellants,  t^ 
EDWAED  F.  WINSLOW,  CHAELES  BARD, 
STEPHEN  A.  LATHROP,  and  the  N.  Y.,  ONTA- 
RIO &  WEST'N  R.  R.  CO.,  Respondents. 

Demurrer. — Carupiraey — money  had  and  received — conversion— wliat  not 
sufficient  allegations  of. — Issue  on  demurrer — what  is. 

The  complaint  alleged  that  the  railway  company,  defendant,  was  indebted 
to  plaintiffs  in  the  sum  of  $85,000,  subsequently  reduced  by  payment  to 
$75,000 ;  that  plaintiffs  were  i)epsuaded  by  defendant  Winslow,  president 
of  the  company,  to  confide  negotiations  for  a  settlement  thereof  to  defend- 
ant Bard  ;  that  Bard  infonned  plainti£&  that  the  company  would  only  pay 
$55,000,  advising  plaintiffs  to  accept  the  same  or  they  would  lose  the 
whole  claim;  that  Winslow  corroborated  Bard's  statements  and  advice, 
relying  upon  all  which,  etc.,  plaintiffs  accepted  the  offer  and  gave  the  com- 
pany a  general  release  ;  that  said  statements  of  Winslow  and  Bard  wero 
willfully  false,  and  made  in  pursuance  of  a  conspiracy  theretofore  formed 
among  defendants  to  defraud  plaintiffs  of  their  balance  of  $20,000,  and 
to  convert  it  to  the  use  of  defendants  ;  that  the  company  in  fact  allowed 
plaintiffs'  claim  in  full,  defendants  Winslow  and  Bard  concealing  such 
facts  from  plaintiffs ;  that  after  the  release  was  given,  a  voucher  for  said 
balance  of  $20,000,  purporting  to  warrant  the  payment  thereof  to  plaint- 
iffs, was  prepared  or  causod  to  ba  prepared  by  defendants,  was  signed, 
approved  and  audited  by  Winslow  as  president,  and  by  defendant 
Lathrop  as  auditor  of  the  company,  for  their  individual  purposes  and  in 
pursuance  of  said  conspiracy,  etc.,  and  its  amount  was  by  said  company 
paid  or  credited  to,  or  divided  among  these  defendants,  or  some  of  them, 
without  plaintiffs'  knowledge  or  consent,  and  in  fraud  of  their  rights  ;  that 
defendants  still  retain  the  w^hole  of  said  $20,000  ;  that  defendant  corpo- 
ration is  insolvent,  and  a  judgment  against  it  worthless ;  and  that  plaint- 
iffs have  suffered  damage  by  reason  of  said  wrongful  acts  in  the  sum  of 
$20,000,  for  which  they  pray  judgment. 

Ileldy  on  separate  demurrers  by  each  of  the  defendants,  that  the  charge  of 
conspiracy  must  fail  for  want  of  an  averment  in  a  competent  form,  that 
the  conspiracy  or  the  acts  done  in  furtherance  thereof,  resulted  in  a 
damage  to  plaintifis. 

Further  held,  that  the  complaint  sets  forth  neither  an  action  for  money  had 
and  received  for  plaintiffs'  use,  nor  one  for  conversion,  nor  an  action 
against  any  particular  defendant. 

Whether  a  demurrer  to  the  complaint  should  be  sustained  if  the  facts 
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pleaded  do  not  entitle  the  plaintiff  to  the  relief  demanded^  irrespective  of 
his  right  thereon  to  other  relief,  quoBre.* 

Before  Van  Vorst  and  Freedman,  J  J, 

Decided  December  7,  1885. 

Appeal  from  final  judgment  entered  on  an  intei-locu- 
tory  judgment  sustaining  demurrers,  and  from  said  inter- 
locutory judgment. 

The  substance  of  the  allegations  of  the  complaint  is  as 
follows  : 

The  New  York,  Ontario  and  Western  Railway  Co. 
was  indebted  to  plaintiffs  in  the  sum  of  $85, 000  ;  plaintiffs, 
having  wholly  failed  to  procure  the  settlement  and  pay- 
ment of  this  indebtedness,  after  protracted  and  persistent 
efforts  to  that  end,  were  persuaded  by  the  defendant 
Winslow  (president  of  said  company),  to  confide  all  nego- 
tiations for  such  settlement  to  defendant  Bard.  After 
some  time  (plaintiffs'  claim  having  been,  by  a  payment  on 
account,  meanwhile  reduced  to  $75,000),  Baixi  informed 
plaintiffs  that  the  utmost  the  company  would  pay  was 
$55,000 ;  and  he  emphasized  his  advice  that  plaintiffs 
should  accept  such  settlement,  by  a  threat  that  the  alter- 
native would  be  the  probable  loss  of  the  entire  claim  ; 
thereupon  plaintiffs  made  specific  inquiry  of  defendant 
Winslow,  and  he  corroborated  Bard's  statements  and 
advice ;  plaintiffs  beUeved,  and  acted  upon  the  faith  of 
these  statements  and  this  advice  ;  they  accepted  $55,000 
of  the  company's  notes  in  full  settlement  of  their  claim, 
and  executed  and  delivered  a  general  release  to  their 
debtor,  the  company  ;  that  the  said  statements  of  Winslow 
and  Bard  were  willfully  false,  and  were  made  in  pursu  • 
ance  of  a  conspiracy  theretofore  formed  among  the 
defendants,  the  ultimate  object  of  which  was  to  defraud 
plaintiffs  out  of  this  very  balance  of  $20,000,  and  to 
convert  it  to  the  use  of  the  defendants  ;  the  company  did, 

♦  Willis  V.  Pairchild,  61  Super,  Ct.  405. 
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in  fact,  allow  plaintiffs'  claim  at  its  full  amount,  but  the 
knowledge  of  such  allowance  was  suppressed  and  con- 
cealed from  plaintiffs  by  Winslow  and  Bard,  and  plaint- 
iffs were  given  the  false  information  aforesaid  ;  and,  after 
plaintiffs  had  executed  and  deUvered  the  general  releejSQ 
above  mentioned,  a  voucher  for  the  unpaid  balance  of 
$20,000,  pm-poi-ting  to  warrant  the  payment  thereof  to 
plaintiffs,  was  prepared  by  the  defendants,  or  at  their 
instance,  was  signed,  approved  and  audited  by  Winslow, 
as  president,  and  by  Lathrop,  as  auditor  of  the  company, 
for  their  individual  purposes,  and  in  pursuance  of  said 
conspiracy,  &c.,  and  its  amoimt  was,  by  said  company, 
paid,  or  credited  to,  or  divided  among,  these  defendants, 
or  some  of  them  ;  that  all  this  was  done  without  plaint- 
•  iffs'  knowledge  or  consent,  and  in  fraud  of  their  rights  ; 
that  defendants  still  retain  the  whole  of  the  $20,000,  and 
l)laintiffs  have  received  none  of  it ;  that  the  corporation 
defendant  is  insolvent,  and  a  judgment  against  it  would 
be  worthless  ;  and  that  by  reason  of  the  wrongful  acts  of 
the  defendants  in  the  premises,  plaintiffs  have  suffered 
damages  iji  the  sum  of  $20,000,  for  which  they  pray  judg- 
ment. 

The  defendants  severally  demurred  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

These  demurrers  were  sustained,  under  the  decision 
and  opinion  of  Sedgwick,  Ch.  J.,  as  follows  : 

*'0n  demuners  to  a  complaint,  the  issue  is  not 
whether  there  are  stated  in  the  allegations  of  the  com- 
plaint facts  sufficient  to  make  some  cause  of  action.  It 
is  whether  the  complaint  alleges  facts  sufficient  to  sustain 
the  judgment  demanded  by  the  complaint.  If  such  a 
demurrer  be  overruled,  and  judgment  for  plaintiff  directed, 
the  plaintiff  can  have  no  other  kind  of  judgment  than 
such  as  the  complaint  demands. 

*'The  complaint  demands  a  money  judgment,  follow- 
ing the  averments  *  that,  by  reason  of  the  wrongful  and 
fraudulent  acts  of  defendants  in  the  premises,  plaintiffs 
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have  sustained  loss  and  injury,  to  their  damage/  $20,000.' 
The  learned  counsel  for  plaintiffs,  on  this  argument,  con- 
cedes that  the  plaintiffs  are  not  entitled  to  recover  as  upon 
a  breach  of  contract. 

* '  The  complaint  avers  that  the  defendants  combined 
and  conspired,  and  did  certain  acts  in  furtherance  of  that 
combination  and  conspiracy.  To  sustain  the  action  it  was 
necessary  to  aver  in  a  competent  form  that  the  conse- 
quence of  the  conspiracy,  or  of  the  acts,  was  a  damage  to 
the  plaintiffs.  The  complaint  avers  that,  on,  etc.,  *  a  con- 
spiracy or  combination  had  been  formed,  and  then  existed, 
between  these  defendants,  the  ultimate  end  and  object  of 
which  was  fraudulently  to  obtain  possession  of  Raid  sum 
of  $20,000,  the  property  of  the  plaintiffs,  and  to  convert 
the  same  to  the  use  of  the  defendants  or  some  of  them.' 
Let  us  assume  that  the  complaint  alleges  that  the  defend- 
ants did  certain  acts  in  futherance  of  the  conspiracy, 
which  tended  to  the  accomplishment  of  the  object  of  the 
conspiracy.  There  would  still  remain  to  be  averred  that 
some  or  all  of  the  defendants,  the  conspirators,  did  obtain 
possession  of  plaintiffs'  money,  and  did  convert  it  to  their, 
the  defendants',  use.  If  they  did  not,  there  was  no  dam- 
age. 

'*  On  this  subject,  the  averments  are,  that,  'after  the 
execution  and  delivery  by  plaintiffs  of  the  receipt  and 
general  release  aforesaid,  and  on,  etc.,  these  defendants 
or  some  of  them,  made,  or  caused  or  procured  to  he  made, 
a  voucher  in  the  form  required  by  said  company,  for  the 
payments  of  money  to  contractors  and  others,  purporting 
to  warrant  and  justify  the  payment  to  plaintiffs  of  the 
sum  of  $20,000  on  account  of  one  million  yards  of  cubic 
hard-pan  excavation  on  the  line  of  said  'Middletown 
Branch ;'  that  defendants  Winslow  and  Lathrop,  using 
their  respective  official  positions  aforesaid  for  their  indi- 
vidual purposes,  and  in  aid  and  furtherance  of  the  ends 
and  objects  of  the  conspiracy  or  combination  aforesaid, 
affixed  their  respective  official  signatures  to  the  said 
voucher,  as  approving  and  auditing  the  same,  and  there- 
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upon  the  said  sum  of  $20,000  was,  by  said  company,  paid 
or  credited  to,  or  divided  among  these  defendants  or  some 
of  them/ 

"  It  is  very  doubtful  that  the  complaint  shows  that  the 
plaintiff  was  the  party  defrauded  in  this  transaction  and 
that  the  company  was  not ;  but  the  immediate  and  not 
doubtful  point  is  that  the  complaint  does  not  show  that 
the  company  ever  parted  with  any  money,  or  that  any  of 
the  defendants  received  money  from  the  company  for  the 
use  of  the  plaintiffs.  It  is  not  said  that  the  company  paid 
over  money  for  the  use  of  the  plaintiffs,  or  even  gave  a 
credit  to  their  use.  It  is  consistent  with  the  complaint 
that  the  company  gave  the  defendants,  or  some  of  them, 
a  certain  credit;  that  is,  have  become  debtors  to  the 
defendants  or  some  of  them.  That  fact  is  not  damage,  or 
cause  of  damage,  to  the  plaintiffs.  It  has  not  lessened  or 
impaired  any  property  right  of  plaintiffs,  or  affected  any 
cause  of  action  that  the  plaintiffs  might  have  had  before 
the  alleged  crediting. 

"  It  is  conceivable  that,  at  the  time  of  the  transaction, 
the  company  was  solvent,  and  it  may  be  assumed  that 
practically  the  acts  of  the  individual  defendants  have  led 
to  the  plaintiffs  being  kept  without  knowledge  of  the  real 
fact,  until  the  company  has  become  insolvent.  The  mat- 
ter involved  in  such  a  supposition  cannot  be  examined 
here,  for  the  complaint  does  not  make  such  a  case.  There 
is  nothing  equivalent  to  an  averment,  as  a  matter  of  exist- 
ing fact,  that  the  plaintiff  could  have  collected  his  claim 
at  the  time  when  the  fraudulent  voucher  was  made,  and 
the  company  credited  the  defendants,  or  some  of  them, 
with  its  amount.  There  is  no  room  for  inference  from 
the  fact  of  the  company  having  $20,000,  because  that 
amount  may  have  been  only  credited.  The  averment  on 
the  subject  is,  that  at  the  time  of  making  the  complaint, 
the  company  Ms  insolvent.'  This  prevents  an  inference 
of  an  earlier  insolvency — ^^especially  one  extending  back 
indefinitely. 

Of  course,  I  do  not  intend  to  pass  upon  the  suffi- 
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ciency  of  allegations  that  would  make  the  supposed  cas3 
to  constitute  a  cause  of  action. 

' '  The  demurrer  is  sustained,  with  leave  to  amend  upon 
payment  of  costs  of  demurrer,  and  in  case  of  no  amend- 
ment, judgment  is  ordered,  dismissing  complaint,  with 
costs." 

W.  B.  Bectch,  for  appellants. — ^I.  This  action  is  main- 
tainable under  the  present  pleading,  as  an  action  on  the 
case  for  damages  resulting  from  a  conspiracy  to  defraud. 

IL  As  matter  of  law,  we  are  not  limited  to  the  form 
of  action  which  the  pleader  apparently  contemplated,  but 
may  maintain  the  suit  imder  any  other  name  or  form,  to 
which  the  facts  pleaded  are  appropriate,  and  in  which  we 
can  properly  claim  a  money  judgment.  A  demurrer  to  a 
complaint  for  insuflBciency  can  only  be  sustained  when  it 
appears  that,  admitting  all  the  facts  alleged,  it  presents 
no  cause  of  action  whatever  (Marie  v.  Garrison,  83  N.  Y. 
14 ;  Pierson  v.  McCurdy,  61  How.  Pr.  134 ;  Graham  v. 
Camman,  13  lb.  360  ;  People  v.  Mayor,  17  lb.  66  ;  Spear  v. 
Downing,  22  lb.  30 ;  Mackey  v.  Auer,  8  Huriy  180 ; 
Emery  v.  Pease,  20  N.  Y.  62  ;  Hale  v.  Omaha  Nat.  Bank, 
49  lb.  626). 

III.  The  complaint  states  facts  sufficient  to  constitute 
causes  of  action  other  than  for  damages  for  a  conspiracy 
to  defraud,  and  in  which  the  plaintiffs  are  entitled  to  a 
money  judgment  as  prayed.  (1.)  A  cause  of  action  for 
conversion  may  undoubtedly  be  maintained  under  the 
allegations  of  the  complaint  (Gordon  v.  Hostetter,  37  N. 
Y.  99  ;  Heine  v.  Anderson,  2  Duer,  318  ;  Farrington  v. 
Payne,  15  Johns.  431 ;  ZabrisMe  v.  Smith,  13  N.  F.  330 ; 
Marie  v.  Garrison,  83  lb.  14,  23 ;  Ward  v.  Forrest,  20 
How.  Pr.  465 ;  Ladd  v.  Moore,  3  Saiid.  689  ;  Moses  v. 
Walker,  2  Hilt.  536  ;  Ward  v.  Forrest,  20  How.  Pr.  465). 
(2.)  The  complaint  contains  facts  sufficient  to  constitute 
a  cause  of  action  for  money  had  and  received  (Long  v. 
Russell,  13  J.  &  S.  434 ;  National  Trust  Co.  v.  Gleason, 
77  JV.  F.  400  ;  Horn  v.  Town  of  New  Lots,  83  lb.  100). 
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That  the  complamt  sounds  in  tort,  is  no  obstacle  to 
the  maintenance  of  the  action.    Plaintiffs  may,  if  they, 
so  elect,  waive  the  tort  and  amend  their  prayer  for  relief,  ^ 
at  the  trial  (Gtordon  v,  Hostetter,  37  N.  Y.  99  ;  Byxbie  v. 
Wood,  24  lb.  607  ;  Wright  v.  Hooker,  10  lb.  51). 

Shearman  &  Sterling^  for  respondents  Bard  &  Wins- 
low  ;  John  B.  Kerr,  for  respondent  Lathrop  ;  P.  B. 
McLean^  for  the  railway  company,  respondent,  and 
Thomas  O.  Shearman  and  Everett  P.  Wheeler y  of  counsel. 
— ^I.  "Where  there  is  no  answer,  the  judgment  shall  not 
be  more  favorable  to  the  plaintiff  than  that  demanded  in 
the  complaint "  {Code,  §  1207).  Upon  the  argument  of  this 
appeal,  therefore,  the  question  is  not  whether  the  plaint- 
iffs might  be  entitled  to  some  rehef  upon  the  allegations 
of  the  complaint,  but  whether  they  are  entitled  to  the 
relief  demanded  or  any  portion  of  it. 

II.  The  only  injury  which  the  plaintiffs  claim  to  have 
suffered  is  in  their  being  induced  by  fraud  to  execute  a 
release  of  a  claim  for  $85,000,  in  consideration  of  a  pay- 
ment of  $65,000.  But  a  release  obtained  by  fraud  is  void, 
as  a  matter  of  course  ;  and  as  it  is  distinctly  charged  that 
the  railway  company  was  a  party  to  the  scheme  of  fraud 
by  which  this  alleged  release  was  obtained,  it  is  no 
release  ;  and  the  plaintiffs  can,  upon  their  own  showing, 
bring  an  ordinary  action  of  contract  against  the  railway 
company,  and  recover  the  full  amount  due  them,  without 
regard  to  the  release.  A  release  thus  utterly  void  cannot 
be  made  the  ground  of  a  claim  for  damages.  No  injury 
has  been  suffered ;  and,  therefore,  no  damages  can  be 
recovered  (Dung  t;.  Parker,  52  N.  Y.  494 ;  Wemple  v. 
Hildreth,  10  Daly,  481 ;  Schwenk  v.  Naylor,  50  Super.  Ct. 
67 ;  Post  V.  Lyke,  18  Week.  Dig.  385  ;  Taylor  v.  Guest, 
58  N.  Y.  262  ;  De  Graw  v.  Elmore,  50  lb.  1).  Even  if  the 
release  had  been  valid,  yet  the  subsequent  act  of  the  com- 
pany in  making  out  a  voucher  in  favor  of  the  plaintiffs 
for  the  amount,  was  equivalent  to  a  waiver  of  this  release, 
and  entitled  them  to  recover  upon  that  voucher.    The 
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act  of  the  defendants  Winslow  and  Lathrop,  therefore,  in 
making  out  that  voucher,  was  a  favor  to  the  plaintiffs, 
instead  of  an  injury,  and  cannot  possibly  constitute  any 
ground  for  this  action.  The  allegation  that  the  railway 
company  has  paid  to  "  some  of  the  defendants  "  $20,000, 
which  it  owed  to  the  plaintiffs,  is  entirely  immaterial. 
For  all  that  appears  by  the  complaint,  the  railway  com- 
pany has  paid  this  money  to  itself  ;  and  this  does  not  in 
the  slightest  degree  bar  the  plaintiffs  from  recovering  the 
amount.  But  even  if  the  money  had  been  paid  to  the 
other  individual  defendants,  the  case  would  not  be  altered. 
If  A.  owes  B.  $20,000,  he  can  never  cancel  the  debt  by 
paying  it  to  C. ;  B.  can  sue  and  recover  without  the 
slightest  regard  to  this  pretended  payment. 

in.  The  complaint  does  not  sufficiently  connect  the 
defendant  Lathrop  with  any  of  the  acts  of  the  other 
defendants  to  justify  his  being  made  a  defendant. 

IV.  The  plaintiffs  cannot  sustain  this  action  against 
the  railway  company  upon  the  ground  of  the  original 
debt.  This  action  is  not  founded  upon  contract.  It  is 
expressly  put  upon  the  sole  ground  of  fraud.  The  con- 
tract is  stated  only  as  matter  of  inducement.  Even  if  all 
the  facts  were  set  forth  in  tho  complaint  which  would 
have  entitled  the  i)laintiffs  to  a  recovery  under  the  con- 
tract, yet  they  could  not  be  allowed  so  to  recover  in  this 
action,  because  the  two  forms  of  action  are  entii-cly  incon- 
sistent with  each  other ;  and  the  plaintiffs  have  elected 
to  rely  on  the  fraud  and  not  on  the  contract  (Walter  v. 
Bennett,  16  N.  F.  250 ;  Baj-nes  v.  Quigley,  50  lb.  2G5 ; 
Ross  V.  Mather,  61  lb.  108  ;  De  Graw  v.  Elmoi-e,  50  lb.  1). 
Even  if  the  action  could  be  treated  as  one  founded  upon 
contract,  yet  the  complaint  does  not  allege  facts  sufficient 
to  sustain  any  claim  on  contract.  All  that  it  alleges  is 
that  the  railway  company  was  justly  indebted  to  the 
plaintiffs  in  the  sum  of  $93,000,  on  account  of  work  per- 
formed by  the  plaintiffs  for  the  company,  under  a  con- 
tract between  the  plaintiffs  and  the  company  in  and 
about  the  construction  of  the  company's  railway.    These 
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are  meie  conclusions  of  law,    and  do  not  constitute  a 
cause  of  action. 

By  the  Court.— Freedman,  J.— Although,  in  the  opin- 
ion of  the  court  below,  the  rule  appUcable  to  the  deter- 
mination of  such  demurrers  as  were  interposed  in  this 
action,  was  stated  perhaps  in  terms  too  broaxl,  yet  in  fact 
the  demurrers  were  correctly  disposed  of. 

The  charge  of  conspiracy  must  fail  for  want  of  an 
averment  in  a  competent  form,  that  the  conspiracy,  or 
the  acts  done  in  furtherance  thereof,  resulted  in  a  dam- 
age to  the  plaintiffs. 

And  thei'e  being  no  allegation  that  the  company  paid 
over  money /or  the  use  of  the  plaintiffs^  or  even  gave  a 
credit  to  their  use^  and  the  allegation  that  "the  sum  of 
$20,000  was,  by  said  company,  paid  or  credited  to,  or 
divided  among  these  defendants,  or  some  of  them,"  being 
in  the  disjunctive  and  alternative,  thus  including  th(^ 
company  as  a  defendant  in  the  charge  of  having  received 
the  money  or  credit,  or  part  thereof,  the  complaint, 
especially  in  view  of  the  separate  demurrers  filed  by  the 
defendants,  sets  forth  neither  an  action  for  money  had 
and  received  for  plaintiffs'  use,  nor  one  for  a  conversion 
of  plaintiffs'  money  or  property,  nor  an  action  against 
any  particular  defendant. 

The  judgments  appealed  from  should  bo  affirmed,  with 
costs. 

Van  Vorst,  J.,  concurred. 
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GEORGE    D.    BAEEMORE,    Respondent,    v.    FRED- 
ERICK  B.  TAYLOR,  Appellant. 

Bill  of  particulars — token  ordered. 

The  complaint  contaiDod  three  claims,  viz.:  for  w*ork,  labor  and  service  of 
plaiutitTs  assignor ;  for  money  had  and  received  of  plaintitTs  as&ignor; 
for  money  paid,  laid  out,  and  expended  by  plaintitTs  assignor.  The 
answer  consisted  of  a  general  denial  as  to  each  claim,  and  affirmallYc 
defenses;  1st.  payment  to  plai nti ft ^s  assignor  for  services  reodereil  oDd 
moneys  paid  out;  and,  2nd,  that  defendant  had  fully  accounted  fur  any 
moneys  had  and  received  for  plain tiff*s  assignor.  It  appeared  without 
contradiction,  that  plaintiff,  u|>on  demand,  had  furnished  defendant  wiih 
a  bill  of  i)articulars,  and  therein  had  given  him  credit  for  every  pajment 
knovrn  to  plaintiff  to  exist,  and  that,  without  a  bill  of  particulars  from 
defendant,  the  plaintiff  would  be  in  complete  ignorance  of  the  sums  of 
money,  items,  dates,  &c.,  by  which  defendant  will  attempt  to  prove  his 
payments  to,  and  accountings  with  plaintiff's  assignor.  JTdd^  thnt  a  case 
was  presented  which  called  for  the  discretionary  power  of  the  court 
within  the  rule  laid  down  in  Witkowski  v,  Pnramore  (93  JV.  Y.  467); 
Dwight  tj.  Germania  Ind.  Co.  (84  K  Y.  493) ;  Diossy  v.  Rust  (46  Super. 
Ct.  374) ;  and  the  order  requiring  the  defendant  to  furnish  a  bill  of  par- 
ticulars was  a  pfojwr  exercise  of  the  power  conferred  by  §  631  of  the 
Code  of  Civil  Procedure. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  Decevdter  7,  1885. 

Ai)peal  from  order  requiring  defendant  to  furnish  a 
bill  of  particulars. 

Shipman^  Barlow^  Larocque  c&  Choate^  and  Sol.  Han- 
ford  ^  for  appellant. — The  granting  of  the  order  appealed 
from  was  not  a  proper  exercise  of  discretion.  There  is  no 
authority  for  such  an  order  in  precedent  or  principle.  A 
defendant  is  permitted  to  plead  payment  in  connection 
with  the  general  issue.  The  naked  plea  of  payment  is 
one  which  sufficiently  informs  the  plaintiff.  To  require 
the  extended  amphfication  of  this  plea  would  be  to  unjustly 
require  the  defendant,  notwithstanding  his  general  denial, 
to  lay  before  the  plaintiff  all  the  evidence  upon  which  he 
may  intend  to  rely  to  defeat  the  plaintiff's  claim,  and  that, 
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in  a  case  where,  as  to  all  this  evidence,  the  plaintiff  must 
necessarily  be  informed  equally  with  tlie  defendant  (Watt 
V.  Watt,  2  Robt.  684).  It  is  believed  that  no  case  can  be 
found  where  it  has  been  held  that  a  defendant  will  be 
required  to  furnish  a  bill  of  particulai's  of  his  naked  alle- 
gation of  full  p?.yment.  There  are  no  particulars  of  such 
a  defense. 

JohneSy  Benner  &  Willcox,  and  Henry  C.  WillcoXy  of 
counsel,  for  respondent. 

By  the  Court.— Freedman,  J. — The  complaint  alleges- 
three  causes  of  action,  viz. :  1st.  Work,  labor  and  services, 
of  plaintiff's  assignor  of  the  value  of  $1,800.  2d.  Money 
had  and  received  for  -the  use  of  plaintiff's  assignor, 
$1,945.42.  3d.  Money  paid,  laid  out  and  expended  by 
plaintiff's  assignor  at  defendant's  request,  to  the  amount 
of  $590.92. 

The  answer  consists  of  a  general  denial  as  to  each  of 
the  causes  of  action,  and  the  defense  that  the  plaintiff's 
assignor  has  been  fully  paid  for  any  services  rendered  or 
moneys  paid,  laid  out  or  expended,  and  that  the  defend- 
ant has  fully  accounted  for  any  moneys  at  any  time 
received  by  him  for  account  of  the  plaintiff's  assignor. 

Upon  plaintiff's  motion  for  a  bill  of  particulars  con- 
cerning the  alleged  payments  to,  and  accounting  had 
with  plaintiff's  assignor,  it  was  made  to  appear  by  the 
affidavit  of  the  plaintiff,  that  upon  demand,  he  had  fur- 
nished the  defendant  with  a  bill  of  particulars  containing 
the  items  and  details  of  the  causes  of  action  set  out  in  the 
complaint ;  that  in  such  bill  he  had  given  to  the  defendant 
credit  for  every  payment  known  to  him  to  exist ;  that  he 
has  no  knowledge  or  information  as  to  the  defendant 
having  ever  paid  anything  further  than  what  he  had  been 
given  credit  for ;  and  that  without  a  bill  of  particulars  he 
will  be  in  complete  ignorance  of  the  sums  of  money, 
items,  dates,  &c.,  by  which  the  defendant  will  undertake 
to  prove  his  alleged  payments  to,  and  accounting  had 
with,  plaintiff's  assignor. 

Vol.  XX.-29 
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These  matters  were  not  denied  by  any  counter  affida- 
vit, and  as  it  was  apparent  that  the  plaintiff  could  have 
no  personal  knowledge  concerning  the  defendant's  alleged 
payments  to,  or  the  accounting  had  with,  plamtiflfs 
assignor,  a  case  was  presented  which  called  for  the  exer- 
cise  of  the  discretionary  power  of  the  court  within  tho 
iTde  as  laid  down  in  Witkowski  v.  Paramore  (93  N.  Y. 
467);  D wight  v.  Germania  Ins.  Co.  f84  lb.  493);  Diossy  v. 
Rust  (40  Super.  Ct  374). 

Under  the  circumstances  as  they  appeared,  the  order 
requiring  the  defendant  to  give  to  the  plaintiff  a  bill  of 
j^articulars  concerning  the  alleged  payments  to,  and  the 
accounting  had  with,  plaintiff's  assignor,  was  a  proper 
exercise  of  the  power  conferred  by  section  531  of  the 
Code  of  Civil  Procedure. 

The  order  appealed  from  should  be  affirmed,  with 
costs^  &c. 

Sedgwick,  Ch.  J.,  concurred. 


JOHN  B.  IRELAND,   Respondent,    v.  THE  METRO- 
POLITAN ELEVATED  R.  Co.  Appellant. 

Elevated  railways — total  damage  recoverable — loes  of  rent  and  total  damage 
cannot  both  be  recovered. — Noue^  emoJce^  aaTies,  dust^  cinders^  steam^  gan^ 
ribrathn,  damages  recoverable  Jbr  injuries  by — cases  approved  and  dis- 
appr'oved. 

Total  damage  to  fee  for  permanent  injury  amounting  to  the  taking  of  pri- 
vate property  may  be  recovered  in  an  action  against  an  elevated  railroad 
company,  upon  an  offer  at  the  trial  to  convey  the  property  alleged  to  have 
been  taken. 

Total  damage  for  taking  easement  attached  to  real  estate,  must  be  limited 
to  the  value  of  the  easement  taken,  in  ascertaining  which  the  diminution  in 
the  value  of  the  property  to  which  such  easement  is  attached,  by  the  tak- 
ing thereof  is  to  be  considered.  This  value  the  abutting  owner  may  liave 
determined  at  a  particular  time,  and  the  jury  may  by  their  verdict  either 
tisscss  the  value  as  of  the  time  of  the  original  taking  and  award  interest 
thereon,  or  give  a  corresponding  gross  sum  including  both  principal  and 
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interest.  But  such  owner  cannot  in  addition  recover  for  loss  of  rents, 
either  in  the  place  of  interest  or  otherwise. 

Damages  may  be  awarded  as  compensation  for  injuries  to  easement  caused  by 
the  noise,  smol-e,  asheSy  dust,  steam,  gas,  or  cinders,  or  even  the  vibration 
of  the  building  resulting  from  the  oixjration  of  an  elevated  railroad  (as 
well  as  for  those  caused  by  the  structure  itself  and  the  obstruction  of  the 
passage  and  circulation  of  light  and  air  occasioned  by  the  running  of  the 
trains),  upon  its  app'^aring  that  the  manner  of  running,  and  the  physical 
effects  proceeding  therefrom,  constitute  a  use  of  the  street  in  fact  other 
than,  or  beyond  an  ordinary  and  legitimate  use  thereof,  which  is  a 
question  of  fact  to  be  determined  in  each  case  upon  all  the  circumstances 
surrounding  it 

The  doctrine  on  this  question  of  the  cases  in  this  court  of  Taylor  d.  Metropol- 
itan Elevated  R.  W,,  50  Super.  Ct,  811,  and  Drucker  v.  Manhattan  R.  R. 
Co.,  51  Ih,  429,  approved  and  followed.  The  decisions  in  the  Story 
and  Peyser  cases  in  other  courts  disapproved. 

Hesume  of  cases  as  to  rights,  duties,  and  remedies,  decided  on  questions 
arising  out  of  the  construction  and  operation  of  elevated  railroads. 

Before  S^a>GWiCK,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  December  7,  1885. 

Appeal  by  defendant  from  a  judgment  of  $14,402.95, 
entered  against  it  upon  the  verdict  of  a  jury,  and  from 
the  order  denying  defendant's  motion  upon  the  minutes 
for  a  new  trial. 

The  facts  appear  in  the  opinion. 

Davies  <&  Rapallo^  attorneys,  and  Julien  T.  DavieSj 
and  Edivard  S.  Rapallo^  of  counsel  for  appellant,  on 
the  questions  considered  in  the  opinion,  argued  : — I.  No 
recovery  should  have  been  allowed  for  loss  of  rent.  The 
plaintiff  cannot  recover,  upon  any  theory,  the  total 
damage  to  the  property  and  at  the  same  time  loss  of  rent. 
A  permanent  interference  with  an  easement  may  form 
the  foundation  of  an  action  for  damages,  and  the  rule  of 
damage  might,  under  some  circumstances,  be  the  injury 
occasioned  to  the  land  by  the  permanent  interference 
with  the  right  or  easement  appurtenant  to  the  same 
(Wilson  V.  Wilson,  2  Vt  68 ;  Bryan  v.  Whistler,  8  Bam. 
&  Cress.  288  ;  Applegate  v,  Morse,  7  Lans.  59  ;  Mainwar- 
ing  V.  Giles,  5  Bam.  &  Aid.  361 ;  Clark  v.  School  Boards 
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L.  R.  9  Ch.  Ap.  120 ;  Cumberland  &  Ox.  C!o.  v.  Hitchings, 
65  MainCy  140).  Hence  the  recovery  by  plaintiflf  of  the 
total  damage  to  his  property,  once  for  all,  can  only  be 
upon  the  theory  that  his  rights  to  Ught,  air  and  access 
attached  to  his  ownership  of  that  property  were  by  some 
presumably  permanent  structure  interfered  with  or  par- 
tially destroyed,  and  that  the  property  taken  from  him  or 
appropriated  for  the  railroad  was  not  land  itself.  But  the 
same  theory  would  preclude  his  recovery  for  loss  of  rents, 
which  might,  perhaps,  be  the  proper  damages  recover- 
able in  an  action  for  a  continuing  trespass  upon  land. 
(Nicklin  i\  Williams,  10  Exchq.  Rep.  259). 

n.  No  recovery  should  have  been  had  for  damage,  if 
any,  produced  by  such  noise  as  may  be  incidental  to  the 
running  of  the  trains,  and  that,  too,  whether  or  not 
such  noise  occasioned  any  deterioration  in  the  value  of 
the  property  by  abridgment  of  any  supposed  easement. 
Plaintiff  has  no  property,  right  or  easement,  by  reason  of 
the  street  having  been  opened  under  the  act  of  1813, 
appurtenant  to  his  land,  as  the  dominant  tenement,  over 
the  street,  as  the  servient  tenement,  that  the  same  shall 
be  quiet,  or  that  the  air  shall  not  vibrate,  or  that  the  air 
shall  be  pure  and  free  from  pollution.  He  did  not  own 
the  fee  in  the  street,  the  same  having  been  opened  under 
the  act  of  1813.  Hence,  at  most,  his  only  property  in  the 
street  could  be  such  easement  as  is  created  by  the  trust 
to  keep  the  street  open,  specified  in  that  act.  That  trust 
could  only  create  the  easements  of  light,  air  and  access  as 
they  are  recognized  by  the  law  (Hill  v,  Nipper,  2  H.  <St  C. 
121 ;  Keppe  v.  Bailey,  2  3fyl.  &  K.  535).  The  recognized 
easement  of  air,  consists  in  a  right  to  the  circulation  of 
air  in  and  about  the  land  and  premises  constituting  the 
dominant  tenement,  irrespective  of  its  purity  or  defile- 
ment. No  such  easement  is  known  to  the  law  as  a  right 
appurtenant  to  a  dominant  tenement  of  fresh  or  pure  air, 
over  a  servient  tenement.  There  is  a  distinction  between 
an  easement  of  air,  and  the  natural  right  to  have  the  air 
which  would  naturally  flow  from  any  direction  over  his 
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land,  pure  and  undefiled — a  right  which  is  his  in  common 
with  the  rest  of  mankind.  For  the  taking  of  the  first 
he  may  require  compensation,  but  for  an  interference 
with  the  latter  as  an  individual,  can  maintain  no  action 
against  a  defendant  to  recover  damages  for  creating  a 
nuisance  in  the  absence  of  negligence,  if  the  defendant 
has  the  authority  of  the  state  for  the  acts  which  it  per- 
forms {GoddardCs  Law  Easements,  BennetVs  Ed.  p.  28  ; 
Simpson  v.  Savage,  1  C.  B.  N.  S.  347  ;  Metropolitan 
Asfeocn.  V.  Fetch,  5  C.  B.  N.  S.  604 ;  Kadgill  v.  Moor,  0 
C.  B.  364  ;  Hewlins  v.  Shippam,  6  B.  &  C.  229  ;  Eangeley 
V.  Midland,  &c.,  L.  B.  3  Ch.  App.  310  ;  Bliss  v.  Hall,  4 
Bing.  N.  C.  186).  The  court  of  common  pleas  has  at 
length  decided,  in  the  case  of  Peyser,  that  damage  by 
noise  is  not  a  proper  element  of  recovery.  And  yet,  upon 
principle,  what  distinction  can  be  di*awn  between  noiso 
{i.  e.y  an  unusual  vibration  of  the  air,  but  not  an  obstruc- 
tion to  circulation),  and  odors  (z.  e.,  a  pollution  or  defile- 
ment of  the  air)  ?  Any  unlawful  noise  or  unlawful 
pollution  would  give  a  cause  of  action  for  damages  by 
nuisance  at  most.  There  is  no  distinction  whatever 
between  noise  and  odors,  &c.,  if  unlawfully  produced 
(Crump  r.  Lambert,  L.  R.  3  Eq.  413). 

Anderson  &  Man,  attorneys,  and  E.  Ellery  Anderson, 
of  counsel  for  respondent,  argued: — I.  The  only  ques- 
tion raised  by  this  appeal  is  as  to  the  admissibility  of  the 
plaintiff's  evidence  of  the  loss  sustained  by  him  in  rent, 
and  in  the  selling  value  of  his  property.  The  general 
proposition  that  the  abridgment  by  the  erection  and 
maintenance  of  the  elevated  railway  structure,  and  by  the 
oi)eration  of  the  road,  of  the  plaintiff's  easement  in  Amity 
street  to  hght,  air  and  access,  rendered  the  defendant 
liable  to  the  plaintiff  to  the  extent  of  tlie  loss  directly 
resulting  from  such  abridgment,  has  been  determined  by 
the  court  of  appeals  in  the  Story  case  (Story  v.  N.  Y. 
Elevated  R.  R.  Co.,  90  JV.  F.  122  ;  Taylor  v.  Metropolitan 
Elevated  R.  R.  Co.,  50  Super.  Ct.  311). 
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II.  The  exceptions  to  the  plaintiffs  evidence  relating 
to  rent  of  the  premises  with  and  without  the  railroad  are 
not  well  taken  (Taylor  v.  Metropolitan  Elevated  R.  R 
Co.,  si(pra). 

III.  The  exceptions  to  the  plaintiffs  evidence  of  the 
selling  value  of  the  premises  with  and  without  the  rail- 
road are  not  well  taken.  It  has  been  often  held  that 
when  the  property  taken  constitutes  part  of  a  larger  par- 
cel the  damages  are  measured  by  the  diminution  in  value 
of  the  remaining  parcel  (Henderson  v.  N.  T.  C.  &  H.  R. 
E.  Co.,  T8  N.  Y.  423  ;  Matter  N.  Y.  C.  &  H.  R.  R.  Co., 
6  Hun^  149  ;  Taylor  ^^  MetropoUtan  Elevated  R.  R.  Co., 
supra). 

IV.  There  is  no  distinction  between  the  liability  of  the 
defendants  for  constructing  their  structure,  and  their  lia- 
bility for  operating  their  railway.  In  either  case  they 
are  liable  if  they  abridge  or  impair  the  plaintiffs  easement 
in  light,  air  and  access  (People  v,  Kerr,  27  N.  Y.  188 ; 
Story  V.  N.  Y.  E.  R.  R.,  90  lb.  122  ;  Taylor  v.  Metropoli- 
tan  Elevated  R.  R.  Co.,  supra;  Drucker  v.  Manhattan 
Ry.  Co.,  51  Super.  Ct.  429). 

By  the  Court. — Freedman,  J. — This  action  was 
brought  to  recover  the  total  damage  occasioned  to  the 
premises  Nos.  67  and  88  .West  Third  street  (also  known 
as  Amity  street),  and  No.  2  South  Fifth  avenue  (being  the 
northwesterly  comer  of  South  Fifth  avenue  and  Amity 
street),  by  the  abridgment  of  the  easement  of  light,  air 
and  access  appurtenant  to  said  premises  in  consequence 
of  the  construction,  maintenance  and  operation  of  defend- 
ant's railroad  through  West  Third  or  Amity  street,  and  in 
front  of  said  pi-emises. 

The  plaintiff  proved  title  and  possession  of  these  three 
parcels  of  property  in  his  father,  John  L.  Ireland  ;  the 
death  of  his  father  in  1879  ;  the  devise  of  the  three  par- 
cels to  himself  by  his  father's  will ;  and  occupation  by 
himself,  through  his  tenants,  since  his  father's  death.  He 
also  proved  an  assignment  from  himself,  as  executor  of 
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his  father's  will,  to  E.  Ellery  Anderson,  and  an  assign- 
ment from  E.  Ellery  Andei*son  to  himself,  the  plaintiff,  of 
any  claim  which  his  father's  estate  might  have  for  the 
said  damages,  or  any  part  thereof.  The  buildings  on  the 
premises  aie  three-story  brick  dweUings,  and  they  were 
built  before  the  railroad  was  commenced  or  authorized. 

The  construction  of  defendant's  railwav  was  com- 
menced  in  April,  1876.  It  was  completed  in  April,  1878, 
and  has  been  operated  since  June,  1878.  Amity  street 
was  opened  xmder  the  act  of  1813. 

In  such  a  case  an  abutting  owner,  as  such,  though  he 
owns  no  part  of  the  street,  has  an  easement  in  the  street 
to  the  extent  of  light  and  air,  and  free  access  to,  and 
egress  from,  his  premises,  and  any  abridgment  of  such 
easement  by  the  construction,  maintenance  or  use  of  an 
elevated  railway,  in  a  manner  inconsistent  with  the  ordi- 
nary uses  of  a  street,  although  pursuant  to  public  consent, 
constitutes,  if  damage  is  occasioned  thereby,  a  taking  of 
private  property  within  the  meaning  of  the  constitution, 
and  entitles  the  ovsmer  to  compensation  (Story  v.  N.  Y. 
Elevated  R.  R.  Co.,  90  N.  Y.  122  ;  Taylor  v.  MetropoKtan 
Elevated  Ry.  Co.,  50  Super.  Ct.  311). 

Such  compensation  may  be  ascertained  and  determined 
on  application  of  the  company,  in  proceedings  instituted 
for  the  condemnation  of  so  much  of  the  abutting  owner's 
interest  as  has  been  taken,  or  is  to  be  taken.  The  pro- 
ceedings finally  result  in  a  transfer  of  the  title  of  the 
property  condemned  upon  payment  or  deposit  of  the  sum 
awai-ded  therefor,  and  such  transfer  of  title,  when  com- 
pleted, is  conclusive  upon  subsequent  grantees  of  the 
abutting  owner,  and  all  persons  subsequently  deriving  any 
title  or  interest  from  or  through  him.  If  the  company 
neglects  to  commence  such  proceedings,  the  abutting 
ownei*s  may  elect  how  to  proceed.  He  may  invoke  the 
powers  of  a  court  of  equity,  and  have  the  construction  or 
the  operation  of  the  railway  enjoined,  from  and  after  such 
lapse  of  time  as  under  all  the  circumstances  is  found  to  bo 
a  reasonable  one  for  the  company  to  make  compensation, 
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and  the  compensation  may  be  determined  by  the  judg- 
ment, as  in  Henderson  v.  N.  Y.  C.  &  H.  R.  E.  R.  Co.  (78 
iV.  Y.  423),  or  left  by  the  judgment  to  be  determined  sub- 
s^uently,  either  by  agreement,  or  by  proceedings  of 
condemnation,  as  in  Story  t;.  N.  Y.  Elevated  R.  R.  Co.  (00 
N.  Y.  122),  and  Glover  v.  Manhattan  R.  Co.  (51  Super. 
Ct.  1). 

It  may  also  be  deemed  to  have  been  well  settled  that, 
so  long  as  no  compensation  has  been  had  for  the  perma- 
nent injury,  an  abutting  owner  may  bring  successive 
actions  at  law  for  the  loss,  from  time  to  time,  of  rent 
caused  by  the  abridgment  of  the  easement,  as  in  the 
case  of  a  continuing  nuisance.  In  these  cases  there  is  no 
transfer  of  title,  and  the  payment  of  one  judgment  is  no 
bar  to  a  subsequent  action  for  a  different  period.  From 
this,  it  follows  that  successive  owners  of  the  same  prem- 
ises, or  even  tenants  under  certain  circumstances,  may 
maintain  actions  for  the  injury  to  their  respective  inter- 
ests. 

The  right  of  an  abutting  owner  to  maintain  an  action 
at  law  to  recover  the  total  damage  to  his  fee  upon  the 
theory  that  the  injury  is  a  permanent  one,  is  not  so  firmly 
established,  although  such  recoveries  have  taken  place. 
The  difficulty  in  such  a  case  arises  from  the  following 
considerations,  viz.:  In  the  case  of  personal  pi-operty 
wrongfully  taken,  the  tine  owner  may  elect  not  to  pursue 
his  property,  but  to  hold  the  wrongdoer  for  the  full  value 
thereof.  In  such  a  case,  the  title  becomes  vested  in  the 
wi'ongdoer  upon  payment.  But  land  cannot  be  taken 
like  peraonal  property.  There  may  be  wrongful  use 
and  occupation,  trespass  and  continued  trespass,  but  there 
can  be  no  conversion  in  the  sense  in  which  personal  prop- 
erty may  be  converted.  The  moment  the  wrongful  use 
or  occupation,  or  the  trespass  ceases,  the  owner  has  his 
land  as  before.  No  title  to  land  can  be  acquired  by  wrong- 
ful use  and  occupation  or  trespass.  A  deed  is  necessary 
to  pass  the  title.  The  consequence  is,  that  in  an  action 
at  law  against  an  elevated  railway  company,  to  recover 
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the  total  damage  to  the  market  value  of  the  fee,  the  com- 
pany may  insist  that  upon  payment  of  such  damage  it  is 
entitled  to  a  proper  conveyance  so  as  to  be  protected 
against  the  claims  of  subsequent  owners  of  the  premises. 
But  the  difficulty  may  be  overcome  by  the  offer  of  the 
plaintiff  to  make  such  a  conveyance.  If,  therefore,  the 
complaint  charges  a  taking  of  a  permanent  character,  of 
property  within  the  constitutional  provision,  and  the 
answer,  substantially  admitting  the  taking  and  the  per- 
manent character  thereof,  creates  an  issue  as  to  the  liabil- 
ity of  the  company  to  make  compensation,  an  offer  by  the 
plaintiff  at  the  trial  to  deliver  a  proper  conveyance  is  suf- 
ficient, and  the  action  may  then  be  treated  as  one  on  the 
case.  In  the  case  at  bar  all  this  has  substantially  been 
done,  and  consequently  the  right  of  the  plaintiff  to  main- 
tain the  action  as  one  for  the  total  damage  to  the  three 
parcels  of  property  must  be  sustained,  if  otherwise  made 
out. 

The  verdict  rendered  by  the  jury  in  favor  of  the  plaint- 
iff, presents,  however,  important  questions  as  to  the  meas- 
ure of  damages.  The  verdict  assesses  the  total  damage  to 
each  of  the  three  properties,  and  in  addition,  under  the 
charge  of  the  court  authorizing  the  jury  to  do  so,  which 
was  duly  excepted  to,  allows  compensation  for  loss  of 
rents,  viz.:  ^ 

Rentals  of  3S^o.  2  South  Fifth  Ave.  .        .        .  $3,600 

"       ''     ''    67  West  Third  street        .        .        .     2,700 

"     "    88      <^        *^  "  ...     2,250 

Damages  on  property  No.  2  South  Fifth  Ave. 

''        ''  "    67  West  Third  St.  .     2,500 

a  ic  u  u     gg       u  u       a  ^      2,500 


Total  verdict,  $13,550 

I  do  not  see  how  this  can  be  sustained,  even  if  it  be 
assumed  that  the  plaintiff  showed  such  a  union  of  rights 
in  his  person  as  to  entitle  himself  to  a  recovery  of  the 
total  damage. 
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In  the  case  of  the  actual  taking  of  land  for  the  use  of 
a  railroad  company,  the  measure  of  damages  is  a  fair  and 
full  compensation  for  what  was  taken.  In  such  a  case 
the  owner  was  always  held  entitled  to  the  value  of  the 
land  taken,  estimated  in  view  of  the  purposes  for  which 
it  was  intended  to  be  used,  and,  where  the  land  taken 
constituted  part  of  a  larger  parcel,  he  was  also  held 
entitled  to  damages  for  the  consequential  diminution  in 
the  value  of  the  residue  of  his  property,  restricted  within 
certain  Umits  (Henderson  v.  N.  T.  C.  &  H.  R.  R.  R.  C!o., 
rs  N.  F.  423 ;  Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  6 
Hun,  149). 

In  the  case  of  the  abridgment  by  an  elevated  railway 
company  of  the  easement  which  an  abutting  owner  has 
in  a  street  opened  under  the  Act  of  1813,  which  abridg- 
ment injuriously  affects  the  property  to  which  the  ease- 
ment is  attached,  the  abridgment  constitutes  a  taking  of 
private  property  only  to  the  extent  that  the  erection  and 
maintenance  of  the  structure  and  the  operation  of  the 
road  are  inconsistent  with,  and  consequently  in  excess  of, 
the  ordinary  uses  for  which  the  street  was  set  apart,  and 
the  company  is  liable  only  to  the  extent  of  such  taking 
(Taylor  v.  Metropolitan  Elevated  R.  Co.,  50  Super.  Ct 
311). 

In  determining,  once  for  aU  time,  the  value  of  what 
was  thus  taken,  it  must  be  borne  in  mind  that  no  increased 
habihty  exists  on  the  part  of  the  company  in  consequence 
of  its  failure  to  institute  proceedings  of  condemnation. 
This  has  also  been  in  effect  determined  by  this  court  in 
the  case  of  Taylor  already  referred  to.  The  question, 
therefore,  in  every  such  case  is,  what  is  the  total  value  of 
that  which  was  taken  ?  Such  value  the  abutting  owner 
has  a  right  to  have  determined  as  of  a  particular  time,  as 
for  instance  the  time  of  the  taking.  From  such- time  the 
owner,  as  a  general  rule,  is  also  entitled  to  interest  on  the 
value  so  determined.  So  long,  therefore,  as  the  jury  in  a 
given  case  received  proper  instructions  upon  this  point, 
and  the  question  was  duly  considered  in  the  assessment 
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of  the  amount,  it  can  make  no  diflference  whether  their 
verdict  in  form  assesses  the  value  as  of  the  time  of  the 
original  taking,   and  then  awards  interest  thereon,   or 
whether  it  is  for  a  corresponding  gross  sum,  including 
both  principal  and  interest.     But,  beyond  all  that,  the 
complaining  owner  cannot  recover  for  specific  items  of 
damage  alleged  to  have  been  sustained  during  certain 
limited  periods  of  time,  because  all  such  items  must  be 
deemed  to  be  covered  by  the  award  of  total  damage  for 
all  time.    So  I  have  been  unable  to  find  in  our  jurispru- 
dence any  principle  upon  which  such  owner  can  recover 
his  total  damage,  and,  in  addition,  loss  of  rents  in  the 
place  of  interest.     The  theory  of  the  action,  as  I  have 
repeatedly  shown,  always  is,  and  always  must  be,   to 
recover  compensation  for  property  taken.    If  such  prop- 
erty were  personal  property,   the  measure  of  damages 
would  undoubtedly  be  the  value  of  the  property  taken  at 
the  time  of  the  taking,  with  interest  from  such  time. 
This  was  discussed  in  the  case  of  Taylor  v.  The  Metropol- 
itan Elevated  Eailway  Co.,  supra,  and  a  bare  reference  to 
what  was  there  said,  is  all  that  is  necessary  here.    Why  a 
diif erent  rule  should  be  appUed  to  the  taking  of  an  ease- 
ment, and  a  fluctuating  measure  preferred  to  a  constant 
one,  I  cannot  conceive.     The  mere  fact  tliat  the  easement 
has  been  taken  in  part  only,  and  that  a  common  law 
action  to  recover  the  permanent  depreciation  of  the  fee 
value  of  certain  premises  caused  by  such  partial  taking  of 
the  easement  appurtenant  thereto,  is  to  a  large  extent  a 
novelty,  does  not  warrant  such  a  wide  departure  from 
settled  principles  as  would  be  involved  in  the  promulga- 
tion of  the  rule  that  in  such  an  action  a  recovery  may  be 
had  for  loss  of  rents  in  lieu  of  interest,  and  in  connection 
with  a  recovery  of  the  permanent  damage.     True,   a 
recovery  for  loss  of  rent  pure  and  simple  in  one  action,  is 
no  bar  to  a  subsequent  action  for  a  permanent  taking. 
But  in  such  a  case,  which  can  only  arise  in  consequence  of 
the  continued  neglect  of  the  railway  company  to  institute 
proceedings  for  condemnation,  the  company  would  still 
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have  the  right  to  insist  that  the  recovety  in  the  first  action 
for  loss  of  rent  should,  in  the  subsequent  action,  take  the 
place  of  intei-est  for  the  period  of  time  for  which  the 
recovery  was  had,  or  should  otherwise  be  duly  considered 
in  the  assessment  of  the  total  permanent  damage. 

In  the  case  at  bar  the  verdict,  upon  its  face,  presents 
inconsistencies.  The  jury  found  that  the  fee  value  of 
premises  No.  2  South  Fifth  Avenue  was  not  depreciated 
at  all,  and  yet  $3,600  were  awarded  for  loss  of  rents.  As 
to  premises  No.  67  West  Third  street,  the  loss  of  rents 
was  fixed  at  $2,700,  and  the  damage  to  the  fee  value  at 
only  $2,500.  As  to  premises  No.  88  West  Third  street, 
the  disproportion  is  not  quite  so  great,  but  still  large 
enough  to  show  that  the  proper  measure  of  damages  was 
not  observed. 

The  charge  and  the  verdict  in  this  case  were,  therefore, 
erroneous  in  the  particulars  mentioned,  and  cannot  be 
sustained ;  and  as  the  case  is  one  in  which  the  court  at 
general  term  cannot  make  the  proper  computation, 
because  it  does  not  appear  how  the  jury  arrived  at  their 
conclusions,  there  must  be  a  new  trial. 

There  are  some  other  exceptions  which  it  is  well  to 
consider  in  this  connection,  because  the  questions  covered 
by  them  will  again  present  themselves  upon  the  new 
trial.  They  relate  to  the  refusals  of  the  learned  judge 
who  presided  at  the  trial,  to  charge  unqualifiedly  several 
requests  made  by  defendant's  counsel,  the  object  of  which 
was  to  have  the  jury  instructed  to  the  effect  that,  in 
estimating  the  damages,  they  could  consider  neither  the 
noise  made  by  the  running  of  the  trains,  nor  the  gas  and 
cinders  emitted  by  the  engines,  nor  the  diminution  of 
light  and  air,  or  any  other  effects  produced  by  the  run- 
ning of  the  trains.  In  other  words,  the  damages,  if  any, 
were  sought  to  be  restricted  to  such  as  had  been  caused 
solely  and  exclusively  by  the  erection  and  maintenance  of 
the  stnicture  of  the  road.  The  use  of  the  road,  it  was 
claimed,  did  not  entitle  the  plaintiff  to  any  damages  what- 
ever, because  the  operation  of  the  road  upon  the  surface 
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of  the  street  would  not  have  entitled  him  to  any,  if  the 
road  had  been  built  as  a  surface  road  pursuant  to  public 
consent. 

It  is  true  that  the  general  term  of  the  supreme  court, 
in  the  case  of  Story,  recently  held,  in  substance,  that, 
besides  the  depreciation  in  value  directly  caused  by  the 
structure  of  an  elevated  road,  and  the  depreciation  in 
value  directly  caused  by  the  mere  obstruction  of  the  pas- 
sage, and  circulation  of  light  and  air  occasioned  by  the 
running  of  the  trains,  an  abutting  owner  is  not  entitled 
to  claim  compensation  for  injury  to  his  property  caused 
by  noise,  smoke,  ashes,  dust,  steam,  gas  or  cinders,  or 
even  the  vibration  of  the  building,  though  they  may  all 
be  occasioned  by  the  operation  of  the  road,  because  he 
could  not  claim  such  compensation  from  a  surface  road. 
And  it  is  also  true  that,  in  the  case  of  Peyser,  the  general 
term  of  the  court  of  common  pleas  held,  that  noise  caused 
by  the  passage  of  the  trains  on  an  elevated  road,  cannot 
be  considered  as  an  element  of  damage.  But  this  court 
lias  already,  after  full  consideration,  laid  down  the  rule  to 
b3  that  there  may  be  an  abridgment  of  the  abutting 
owner's  easement  by  the  running  of  locomotives  and 
trains,  and  that  a  recovery  for  such  abridgment  may  be 
had,  provided  it  appears  that  the  manner  of  the  running, 
and  the  physical  effects  proceeding  therefrom,  constitute 
a  use  of  the  street  in  fact  other  than,  or  beyond,  an  ordi- 
nary and  legitimate  use  of  the  street,  and  that  this  is  a 
question  of  fact  to  be  determined  in  each  case  upon  all  the 
circumstances  surrounding  it  (Taylor  v.  Metropolitan 
Elevated  Ry.  Co.,  50  Super.  Ct.  311 ;  Drucker  v,  Man- 
hattan Ey.  Co.,  51  Ih.  429). 

It  has  also  been  held  that  even  a  surface  railroad,  law- 
fully in  existence  and  operation,  may  in  fact  be  operated 
to  an  extent  going  so  much  beyond  the  ordinary  and 
legitimate  uses  of  the  street,  as  to  involve  an  abridgement 
of  the  abutting  owner's  easement  in  the  street,  and  to 
entitle  him  to  a  corresponding  compensation  (Green  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  65  Hm).  Pr.  154). 
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After  a  full  and  careful  examination  of  these  points  of 
difference  existing  bet  ween  this  court  and  the  other  courts 
named,  we  feel  constrained  to  say,  that  although  we 
entertain  the  highast  respect  for  the  opinions  delivered  by 
the  learned  judges  who  differ  with  us  to  some  extent,  we 
liave  been  unable  to  discover  any  reason  why  we  should 
not  adhere  to  our  former  i-ulings,  for  it  must  be  constantly 
borne  in  mind  that  the  principle  underlying  all  the  decis- 
ions in  tho  surface  road  cases  is  merely  that  the  construc- 
tion and  operation  of  a  surface  road  pursuant  to  public 
consent,  whether  it  be  a  horse  or  a  steam  railroad,  in  a  pub- 
lic street  of  a  city,  is  not,  per  se,  a  use  of  such  a  street 
inconsistent  with  the  ordinary  and  legitimate  uses  of  the 
street. 

Wo  are,  thei-efore,  bound  to  hold,  that,  inasmuch  as 
there  was  in  this  case  testimony  given  which  was  prop- 
erly received,  and  which  justified  the  submission  to  the 
jury  of  the  question  whether  the  running  of  the  locomo- 
tives and  trains,  as  they  were  run,  involved  a  use  of  the 
street  other  than  the  ordinary  and  legitimate  use,  the 
refusals  of  the  learned  trial  judge  to  charge  unqualifiedly 
as  requested,  did  not  constitute  error.  Whether  the 
quaUfications  which  were  made,  in  all  respects  conformed 
to  the  rule  as  laid  down  in  the  cases  of  Taylor  and  Drucker, 
it  is  not  necessary  to  determine  at  present,  especially  as 
no  corrections  were  asked  for  at  the  time. 

Thei-e  are  other  questions  in  the  case  which  we  pass  in 
silence,  as  their  determination  is  not  necessary  at  pres- 
ent. 

For  the  error  resulting  in  the  allowance  of  loss  of  rents 
in  addition  to  the  total  diminution  of  the  fee  value,  the 
judgment  and  order  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Sedgwick,  Ch.  J.,  and  Truax,  J.,  concurred. 
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RIOHAED  LAVEET,  et  au,  Respondents,  v.  PAT- 
RICK M.  HANNIGAN,  et  al..  Appellants. 

yew  Tarh  eity, — Streets  and  highway »^  poioers  and  duties  of  city  regardr 
ing, — Nuisanee — injunction  by  private  party  against, — Special  damage — 
xolMt  sufficient  proof  of. 

The  paramount  duty  of  the  city  authorities,  except  as  they  are  otherwise 
expressly  directed,  or  in  cases  of  necessity  otherwise  empowered,  is  to 
keep  the  streets  of  the  city,  inclusive  of  the  sidewalks,  open  and  unob- 
structed for  the  benefit  of  the  people  of  the  entire  state;  and  as  a  general 
rule,  the  public  are  entitled  not  only  to  a  free  passage  along  the  streets, 
but  to  a  free  passage  along  each  and  every  portion  of  every  street 

Under  the  "Consolidation  Act"  of  1888,  the  power  of  the  common 
council  of  New  York  city  to  regulate  the  use  of  sidewalks,  is  subject  to 
the  limittition  that  the  ordinance  must  not  be  inconsistent  with  law,  and 
with  the  constitution  of  this  state,  and  also  to  the  further  limitation  that 
such  common  council  shall  have  no  power  to  authorize  the  placing  or 
continuing  of  any  encroachment  or  obstruction  upon  any  street  or  side- 
walk, except  the  temporary  occupation  thereof,  during  the  erection  or 
repair  of  a  building  on  a  lot  opposite  the  same. 

An  injunction  will  go  against  a  person  who  creates,  maintains  and  con- 
tinues a  nuisance,  in  favor  of  one  who  is  injuriously  and  specially 
affected  thereby. 

On  a  review  of  the  evidence  in  this  case,  Held,  that  it  appeared  therefrom 
that  defendant s  use  of  the  sidewalk  in  front  of  his  store,  for  display  of 
goods,  in  connection  with  an  awning  structure,  and  the  acts  of  his 
employees  in  such  use  thereof,  deprived  the  adjoining  building  (occupied 
by  plaintiffs  in  their  business),  of  light,  air  and  access,  to  such  an  extent 
as  showed  sufficient  special  damage  to  sustain  an  injunction. 

Before  Sedgwick,  Oh.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1886. 

Appeal  by  defendants  from  a  judgment  enjoining  and 
restraining  them  from  using  the  sidewalk  in  front  of  their 
store  for  certain  pmposes. 

The  injunction  referred  to  in  the  opinion  was  as  fol- 
lows :  "  It  is  adjudged  and  decreed,  that  the  above-named 
defendants,  Patrick  M.  Hannigan  and  Michael  L.  Bouillon, 
their  agents  and  employees,  be  and  they  hereby  are 
enjoined  and  restrained  from  placing  any  goods,  wares  or 
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merchandise  or  other  materials  and  articles  upon  the  side- 
walk in  front  of  the  stores  and  premises  known  as  Nos. 
243  and  245  Grand  street,  in  the  city  of  New  York,  and 
said  defendants,  their  agents  and  employees,  arc  hereby 
further  enjoined  and  restrained  from  hanging  or  sus- 
pending any  goods,  wares,  articles  or  materials  in  front  of 
said  premises  or  over  said  sidewalk,  and  from  doing, 
causing,  or  permitting  to  bo  done,  any  act  or  thing  to 
incumber  or  obstruct  said  sidewalk,  or  the  area  and  space 
above  the  same." 

The  facts  appear  in  the  opinion. 

Cardozo  d;  Newcombey  and  Charles  Blandyy  for  appel- 
lart^ 

Kelly  &  Macrae^  and  Wm.  F.  Macrae,  for  respond- 
ents. 

By  the  Court. — Freedmax,  J. — The  plaintiffs  are 
retail  dealers  in  white  and  ladies'  goods  at  No.  243  Grand 
street  in  the  city  of  New  York,  and  have  been  doing  busi- 
ness there  for  over  thirty  years.  They  lease  the  whole 
building,  and  occupy  the  firat  and  basement  floors  for  the 
purposes  of  their  business.  The  other  portions  of  the 
building  are  in  the  occupation  of  their  tenants. 

The  defendants  occupy  the  building  No.  245  Grand 
street,  adjoining  the  building  of  the  plaintiffs  on  the  east- 
erly side  thereof,  and  there  carry  on  a  general  dry  goods 
business. 

Both  buildings  stand  upon  the  southerly  side  of  Grand 
street,  and  their  fronts  are  in  the  same  line.  A  flagged 
sidewalk  which  extends  along  the  fronts  of  both  buildings, 
is  about  eighteen  feet  in  width,  and  constitutes  a  part  of 
Grand  street,  which  is  a  public  street. 

For  some  time  prior  to  the  commencement  of  this 
action,  the  defendants  used  a  large  part  of  the  sidewalk 
in  front  of  their  store  as  a  sort  of  annex  to  their  place  of 
business,  and  for  the  purpose  of  displaying  quite  a  variety 
of  goods.  Some  of  these  goods  were  placed  upon  the 
sidewalk,  and  others  were  suspended  from  a  permanent 
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awning  structure.  This  structure  extended  the  full 
width  of  the  store  from  the  front  of  the  store  to  the  curb- 
stone or  outer  edge  of  the  sidewalk,  where  it  rested  on  iron 
columns,  and  on  the  sides  it  had  canvas  wings,  to  be  used 
on  rainy  days,  and  which,  when  used,  reached  from  the 
top  of  the  awning  to  the  surface  of  the  sidewalk.  Each 
of  these  wings,  when  used,  extended  about  seven  and  a 
half  feet  out  from  the  front  of  the  store.  When  not  in 
actual  use,  the  wings  were  reefed  or  drawn  together 
against  the  building.  The  awning  also  had  pivoted  slats, 
which  opened  and  closed  in  the  same  manner  as  Venetian 
blinds  or  shutters  do.  In  short,  the  arrangements  were 
such  as  to  enable  the  defendants,  on  wot  days,  to  incloso 
the  sidewalk  in  front  of  their  store  for  a  space  of  twenty- 
five  feet  (the  width  of  the  store)  by  seven  and  a  half  feet, 
and  to  use  it  as  a  part  of  their  store,  and  they  did  so  use 
it. 

Upon  the  whole,  the  continuous  regular  use  made  by 
the  defendants  of  the  sidewalk  in  front  of  their  store, 
deprived  the  building  of  the  plaintiffs  of  Ught  and  air  to  a 
considerable  extent  at  all  times,  and  entirely  cut  off  the 
view  of  their  store  from  the  east  side.  The  plaintiffs 
were  also  annoyed  by  the  defendants  in  this,  that  the 
goods  so  displayed  were  frequently  projected  and  suspended 
over  a  part  of  the  front  of  plaintiffs'  premises,  and  espec- 
ially over  a  part  of  the  space  in  front  of  the  hall  and  door- 
way leading  to  the  first  loft  of  plaintiffs'  premises  ;  that, 
in  the  adjustment  and  aiTangement  of  the  display  of  the 
goods,  a  number  of  men  in  the  employ  of  the  defendants 
were  engaged  for  a  considerable  time  every  morning,  who 
placed  and  used  boxes,  ladders  and  poles  directly  in  front 
of  the  said  hall  and  doorway  of  the  plaintiffs  ;  and  that 
by  these  means  the  access  to  plaintiffs'  premises  was  inter- 
fered with. 

Upon  these  facts,  there  can  be  no  doubt  that,  as  found 
by  the  learned  judge  below,  the  plaintiffs  showed  suffi- 
cient special  damage. 

The  main  contention  of  the  defendants  is,  however. 
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that,' notwithstanding  such  damage,  the  plaintiffs  have  no 
cause  of  action,  because  the  acts  done  by  them,  the 
defendants,  were  done  under  a  permit  granted  to  them  by 
due  pubUc  authority. 

Th3  permit  in  question  appears  to  have  been  granted 
by  the  registrar  of  pennits,  and  it  puiports  to  have  been 
issued  by  virtue  of  a  corporation  oi-dinance,  and  to  give 
permission  to  exhibit  goods.  It  also  provides,  in  express 
terms,  that  the  privilege  thereby  granted  must  be  exer- 
cised inside  of  the  stoop  Une  in  front  of  the  premises,  and 
must  not  be  of  such  size  and  character  as  to  be  or  become 
an  obstruction  to  the  rights  of  the  neighbors,  and  that 
goods,  when  exhibited,  must  not  be  placed  more  than 
three  feet  from  the  building  hne,  and  not  to  a  greater 
height  than  five  feet. 

The  permit,  upon  its  face,  therefore,  authorized  no 
such  use  of  the  sidewalk  by  the  defendants  as  the  proof 
showed  they  had  made  of  it,  for  they  went  far  beyond 
the  stoop  line. 

Besides  that,  the  ordinances  of  the  city  of  New  York 
hmit  the  hanging  or  placing  of  any  goods  to  twelve 
inches  from  the  front  of  the  store  or  building  {Corporation 
Ordinances^  in  force  Jan.  1,  1881,  §  52),  and  no  provision 
has  been  pointed  out  which  confers  upon  the  registrar  of 
permits,  who  by  section  281  of  the  said  ordinances,  is 
authorized  to  grant  permits  in  certain  cases,  any  greater 
power. 

Not  even  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  collectively,  can  authorize  such  a  use  of 
a  sidewalk  as  the  defendants  made  of  the  sidewalk  in 
front  of  their  premises.  True,  imder  subd.  3  of  section 
86  of  the  Consolidation  Act  of  1882,  the  common  council 
has  power  to  regulate,  by  ordinance,  the  use  of  sidewalks, 
and  to  prevent  in  like  manner  the  extension  of  building 
fronts  and  house  fronts  within  stoop  lines.  But  this 
power  is  expressly  made  subject  to  the  provision  con- 
tained in  the  beginning  of  the  section,  that  the  ordinance 
must  not  be  inconsistent  with  law  and  the  constitution  of 
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this  state,  and  is  also  subject  to  the  further  provision  con- 
tained in  subd.  4  of  the  same  section,  that  they  shall  have 
no  power  to  authorize  the  placing  or  continuing  of  any 
encroachment  or  obstruction  upon  any  street  or  sidewalk, 
except  the  temporary  occupation  thereof,  during  the  erec- 
tion or  repair  of  a  building  on  a  lot  opposite  the  same. 

The  paramount  duty  of  the  city  authorities,  except  as 
they  are  expi-essly  otherwise  directed,  or  in  cases  of  neces- 
sity otherwise  empowered,  is  to  keep  the  streets  of  the 
city,  inclusive  of  the  sidewalks,  open  and  unobstructed 
for  the  benefit  of  the  people  of  the  entire  state.  As  a 
general  rule,  the  public  are  entitled  not  only  to  a  free 
passage  along  the  streets,  but  to  a  free  passage  over  each 
and  every  portion  of  every  street.  These  propositions 
have  been  laid  down  and  reiterated  so  often  that  it  would 
be  a  waste  of  time  to  collect  all  the  authorities  that 
could  be  cited  in  their  support.  The  cases  of  People 
ex  rel.  O'Reilly  v.  Mayor,  &c.  (59  How.  Pr.  277),  and  Ely 
V.  Campbell  (59  lb,  333),  are  quite  sufficient  for  the 
purpose. 

The  examination  so  far  made  sufficiently  shows  that 
the  acts  of  the  defendants  in  displaying  their  goods  in  the 
manner  they  did,  were  wholly  unauthorized.  The  neces- 
sary tendency  of  these  acts  was  to  impair  the  usefulness 
of  the  sidewalk  as  a  pubhc  thoroughfare,  as  weU  as  to 
cause  damage  to  the  plaintiffs.  Public  and  private  rights 
were  alike  violated.  The  defendants  were  therefore 
guilty  of  having  created,  maintained  and  continued  a 
nuisance  which  injuriously  and  specially  affected  the 
plaintiffs,  and  upon  the  authorities,  the  plaintiffs  were 
entitled  to  an  injunction,  especially  as  the  defendants 
refused  to  discontinue  their  practices  rmless  restrained  by 
the  court  (Trenor  v,  Jackson,  15  Abb.  N.  S.  116  ;  Hallock 
V.  Schreyer,  33  Hun,  111). 

The  findings  of  fact  signed  by  the  learned  judge  below 
are  not  accurate  as  to  the  height  of  the  awning,  and  they 
may  be  inaccurate  as  to  a  few  other  particulars,  but  these 
inaccuracies  do  not  affect  the  merits.    In  aU  essential 
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things  the  findings  as  made  are  sustained  by  the  evidence, 
and  in  turn  they  support  the  conclusions  of  law  based 
thereon. 

The  injunction,  as  granted  by  the  judgment,  does  not 
enjoin  and  restrain  the  defendants  from  carrying  goods 
across  the  sidewalk  out  of  or  into  their  store,  nor  from 
temporarily  placing  them  thereon  during  the  process  of 
loading  or  unloading  cai*ts  or  wagons,  nor  does  it  deprive 
the  defendants  of  any  right  to  use  the  sidewalk  in  the 
same  manner  in  which  it  may  be  used  by  any  other 
person.  When  reasonably  and  properly  construed,  it 
only  enjoins  and  restrains  practices  resulting,  or  having 
a  tendency  to  result,  in  what  are  commonly  denominated 
street  obstructions. 

The  judgment  should  be  afiSrmed,  ynth  costs. 

Sedgwick,  Ch.  J.,  and  Van  Vorst,  J.,  concurred. 


THOMAS  MACKELLAE,  Eesponbent,  v.  GEORGE  W. 
EOGEBS,  Impleaded,  &c.,  Appellant. 

Jury  trial  ofcauu  of  action  at  law  in  eounter-elaim  to  an  equitable  <ietion 
triable  by  the  court^right  o/— -requisites  to  obtain. 

Where  a  counter-claim,  founded  on  a  cause  of  action  at  law,  is  interposed 
to  a  complaint  in  an  action  for  equitable  relief,  triable  bj  the  court  with- 
out a  jury,  if  a  jury  trial  of  the  issues  arising  on  such  counter-claim  is 
desired  by  either  party,  he  must,  within  ten  days  after  issue  joined  on 
the  counter-daim,  give  notice  under  Rule  31,  of  a  special  motion  to  be 
made  on  the  pleadings,  that  the  whole  issue,  or  any  specific  questions  of 
fact  involved  therein,  be  tried  by  a  jury.  If  he  omits  to  do  this,  he 
waives  a  jury  trial,  and  cannot,  on  the  trial  at  special  term  before  the 
court,  claim  a  jury  trial  of  the  issues  on  the  counter-claim,  as  matter  of 
right. 

In  such  case,  it  is  discretionary  with  the  court  to  grant  a  postponement  of 
the  trial  for  the  sole  purpose  of  enabling  oud  party  to  make  such  special 
motion. 

Sections  970  and  974  Code,  construed. 
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Before  Vak  Vorst  and  Freedman,  JJ. 

Decided  December  7,  1885. 

Appeal  from  a  judgment  of  the  special  term  decreeing 
foreclosure  and  sale  of  mortgaged  premises. 

The  facts  and  exceptions  appear  in  the  opinion. 

Martin  J.  Keoghy  attorney,  and  of  counsel  for  appel- 
lant, argued  :— I.  The  counter-claim  sets  forth  a  cause  of 
action  at  law,  for  damages  for  a  breach  of  contract,  and 
demands  judgment  for  a  siun  of  money  only.  It  contains 
matter  for  which  a  separate  cause  of  action  might  be 
maintained  by  defendant  against  plaintiff  and  upon  which 
defendant  is  entitled  to  a  jury  trial  as  matter  of  right 
{Codej  §§  968,  974 ;  Cook  v.  Jenkins,  79  N.  Y.  575  ;  Kain 
V.  Delano,  11  Abb.  N.  S.  29 ;  Hewlett  v.  Wood,  62  N.  Y. 
75  ;  Clark  v.  Brooks,  26  How.  285  ;  McDonnell  v.  Stevens, 
9  Run,  28  ;  Eoss  v.  Combes,  87  Super.  Ct.  289  ;  Litchfield 
V.  Dezendorf,  11  Hun,  358  ;  Brady  v.  Cochran,  23  lb.  274). 
For  the  purposes  of  this  argument,  the  court  must  look 
at  defendant's  counter-claim,  as  if  it  was  in  the  form  of  a 
complaint  in  an  action  brought  upon  it  by  defendant 
against  plaintiff  (Code,  §  974 ;  Cook  v.  Jenkins,  79  N.  Y. 
575).  Here  defendant  has  interposed  a  counter-claim,  and 
has  demanded  an  affirmative  judgment  thereupon.  An 
issue  of  fact  arises  upon  this  counter-claim  made  by  plaint- 
iff's reply.  Defendant  is  therefore  clearly  within  Code,  § 
974.  **  In  each  of  the  following  actions  an  issue  of  fact 
must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or 
a  reference  is  directed  :  (1.)  An  action  in  which  the  com- 
plaint demands  judgment  for  a  sum  of  money  only" 
{Code,  §  968).  Here  the  judgment  demanded  is  for  a  sum  of 
money  only.  Even  if  an  account  were  involved,  it  would 
not  deprive  defendant  of  his  constitutional  right  to  a  jury 
trial  (Bell  v.  Mayor,  11  Hun,  511 ;  Camp  v.  IngersoU,  86 
N.  Y.  433 ;  Van  Rensselaer  v.  Jewett,  6  HiM,  373  ;  Thomas 
V.  Beab,  6  Wend.  503 ;  Magown  v.  Sinclair,  5  Daly,  63  ; 
Keep  V.  Keep,  68  How.  139  ;  Townsend  v.  Hendricks,  40 
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How.  Pr.  143).  The  only  recovery  defendant  can  have  is 
for  damages  (Jerome  v.  Scudder,  2  Bob.  169 ;  Smith  v. 
KeUy,  56  Me.  64  ;  Love  v.  Cobb,  63  N.  C.  324 ;  YoueU  v. 
AUen,  18  Mich.  108 ;  Vigers  v.  Pike,  8  Clk.  dt  Fin.  582 ; 
Nelson  v.  Bridges,  2  Beav.  239 ;  Story  on  Equity^  §  769  ; 
Stemberger  v.  McGovem,  56  N.  T.  12  ;  McDonnell  v. 
Stevens,  9  Hun,  28 ;  WiswaU  v.  McGrown,  2  Barb.  270 ; 
Shepard  v.  Sanford,  3  Barb.  Ch.  127  ;  Newham  v.  May, 
13  Fricey  749  ;  Blore  v.  Sutton,  3  Meriv.  247 ;  Clifford  v. 
Brooks,  13  Vesey,  130 ;  Story  on  Equity,  §§  794,  749 ; 
Bradley  v.  Aldrich,  40  N.  Y.  604 ;  Ross  v.  Combes,  37 
Super.  Ct.  289). 

II.  The  cause  of  action  in  this  case  in  favor  of  defend- 
ant, is  clearly  distinguishable  from  Cook  v.  Jenkins,  (79 
N.  Y.  515),  and  Whiton  v.  Spring  (74  lb.  169).  Those 
were  equity  actions.  This  is  clearly  a  common  law  action, 
and  defendant's  right  to  have  it  tried  by  a  jury  is  absolute 
(Kain  v,  Delano,  1  ^466.  N.  S.  29  ;  Hewlett  v.  Wood,  62  N. 
Y.  76  ;  Constitution  of  N.  F.,  art.  1,  §  2). 

III.  Since  it  is  clear  that  defendant  is  entitled  to  a  jury 
trial  upon  the  cause  of  action  arising  upon  his  counter- 
claim, the  remaining  inquiry  is,  as  to  whether  he  has 
waived  his  right.  We  submit  that  the  defendant  has  not 
waived  it,  and  that  his  legal  rights  have  been  preserved 
(Code,  §  1009 ;  Wheelock  v.  Lee,  74  N.  Y.  495  ;  Davidson 
V.  Asso.  of  Jersey  Co.,  71  N.  Y.  333 ;  aff'g  6  Hun,  470 ; 
Hennequin  v.  Buttei'field,  43  Super.  Ct,  411 ;  Hudson  v. 
Caryl,  44  N.  Y.  553 ;  Litchfield  v.  Dezendorf,  11  Hun, 
368).  These  authorities  clearly  dispose  of  the  question  of 
waiver.  In  Hand  v.  Kennedy  (83  N.  Y.  149),  and  Derham 
V.  Lee  (87  N.  Y.  599),  defendants  lost  their  right  to  a  jury 
tiial  solely  because  they  failed  to  demand  it,  in  the  latter 
case,  and  failed  to  secure  a  ruling  upon  this  demand  for  a 
jury  in  the  former. 

rv.  The  court  erred  in  holding  that  the  practice  required 
the  defendant  *o  move  at  special  term  to  frame  issues,  to 
be  tried  by  a  jury.  It  is  only  in  a  case  where  a  party  is 
not  entitled  to  a  jury  trial  as  matter  of  right,  that  an  order 
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may  be  made  framing  issues  for  a  jury  {Codej  §  823  ; 
SneU  V.  Loucks,  12  Barb.  385  ;  Const  art.  I.  §  2).  (1) 
The  fact  that  the  jurisdiction  of  courts  of  law  and  courts 
of  equity  are  blended,  and  that  the  Code  has  abolished  the 
distinction  between  remedies  at  law  and  in  equity,  does 
not  deprive  a  party  of  a  right  to  trial  by  jury,  in  a  case 
where,  prior  to  the  adoption  of  the  Code,  he  had  such 
right,  and  any  statute  or  provision  of  the  Code,  which 
would  direct  a  court  to  frame  issues  in  a  common  law 
action,  would  be  unconstitutional  {Const,  art.  I.  §  2). 
(2)  The  language  of  the  constitution  on  this  point  is  clear 
and  expUcit,  so  as  to  preserve  the  ancient  light  to  a  jury 
in  all  cases  in  which  it  existed  prior  to  the  adoption  of  the 
constitution.  The  language  is  as  follows:  ''§2.  The 
tilal  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used,  shall  remain  inviolate  forever."  (3)  This  constitu- 
tion was  adopted  in  1846.  The  only  inquiry,  then,  is 
whether  a  party  in  an  action  to  recover  damages  for 
breach  of  contract,  which  is  a  simple  action  at  law,  was 
entitled  to  a  jiuy  trial  in  such  an  action  prior  to  1846. 
There  can  be  no  question  on  this  point.  No  one  wiU  con- 
tend that  an  action  for  damages  for  breach  of  contract 
was  within  the  jurisdiction  or  cognizance  of  a  court  of 
chancery  prior  to  1846.  (4)  Before  the  constitution  of 
1846,  issues  could  be  framed  only  in  chancery  suits,  in  a 
proceeding  which,  under  the  old  practice,  was  denomin- 
ated a  **  feigned  issue  "  (3  Bldckstone^s  Com,  452  ;  Baylies' 
Trial  Prac.  272  ;  SneU  v.  Loucks,  12  Barb.  385  ;  Laws 
1838,  p.  244  ;  Griffith  v.  Griffith,  9  Paige,  315  ;  Laws  1839, 
p.  292 ;  Chancery  Rule,  96 ;  Lord  Teynham  v.  Tyler,  C 
Bing.  561 ;  Barker  v.  Ray,  2  Rttss.  63  ;  Carroll  v.  Deimel, 
95  N.  Y.  252).  (5)  The  term  ''feigned  issue"  is  thus 
defined  by  elementary  wi-iters  :  "An  issue  brought  by 
consent  of  the  parties  or  by  the  direction  of  a  court  of 
equity,  or  of  such  courts  as  possess  equitable  powers,  to 
determine  before  a  jury  some  disputed  matter  of  fact 
which  the  court  had  not  the  power  or  is  unwilling  to 
decide"  {Bouvier's  Law  Did).    (6)  The  Code  (§  823)  h- s 
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abolished  "feigned  issues"  and  substituted  instead  the 
practice  of  framing  issues.  The  result  is  that  in  equity 
suits,  instead  of  resorting  to  the  old  practice  of  a  feigned 
issue,  the  couil  makes  an  oi-der  to  frame  issues  to  be  tried  by 
a  jury.  (7)  This  practice,  however,  has  nothing  to  do  with 
common  law  actions.  The  court  cannot  frame  issues  in 
such  actions  under  section  970  or  971,  any  more  than  a 
com-t  of  law  could  resort  to  a  "  feigned  issue  "  in  an  action 
for  trover  or  conversion.  And  if  any  of  these  sections  did 
compel  the  framing  issues  in  common  law  actions,  they 
would  be  unconstitutional  in  that  respect.  But  the  lan- 
guage used  in  ths  sections  carefully  provides  against  such 
a  result.  (8)  In  823,  the  language  as  to  framing  issues  is, 
that  such  issues  may  be  framed  "in  any  case,  where 
neither  party  can,  as  of  right,  require  a  trial  by  jury." 
(9)  It  f  oUows  then,  that  if  either  party  can,  as  of  right, 
demand  a  jury  trial,  issues  cannot  be  framed.  Now,  what 
would  bo  "  the  mode  of  trial  on  this  counter-claim,"  if  it 
arose  in  an  action  brought  by  defendant  against  plaintiff  i" 
{Codey  §  974).  (10)  So  the  language  of  section  971  is  equally 
guarded :  "In  an  action  where  a  party  is  not  entitled,  as 
of  right,  to  a  trial  by  jury."  (11)  The  language  of  section 
970  is  "  where  a  party  is  entitled  by  the  constitution  or  by 
express  provision  of  law,  to  a  trial  by  a  jury,  of  one  or 
more  issues  of  fact,  in  an  action  not  specified  in  section 
968  of  this  act."  (12)  It  follows,  that  if  defendant's  coun- 
ter-claim "  aix)se  in  an  action  brought  by  defendant  against 
the  plaintiff "  it  would  fall  within  such  actions  as  are 
specified  in  section  9GS ;  because  the  defendant  asks  no 
equitable  relief,  but  "demands  judgment  for  a  sum  of 
money  only."  It  is  clear,  therefore,  that  section  970  has 
no  application  to  this  case,  and  that  defendant  is  entitled 
to  a  trial  by  jury  as  a  matter  of  right.  (13)  In  Carroll  v. 
Deimel  (05  N.  Y.  252),  the  action  was  to  foreclose  a  mort- 
gage. The  defense  was  simply  payment.  The  court  held 
that  the  action  was  an  equity  action,  and  that  findings  of 
a  jury,  if  afterwards  disregarded  by  the  chancellor,  may 
be  reviewed  on  appeal,  but  in  that  case  there  was  no 


MACKELLAR  v.  ROGERS.  473 


Respondents  points. 


counter-claim  upon  which  defendant  would  have  been 
entitled  to  bring  a  separate  action  against  plaintiff.  (14) 
Hei*e,  such  a  counter-claim  is  pleaded,  and  the  question 
before  the  court  is,  "  If  the  counter-claim  had  arisen  in  an 
action  brought  by  defendant  against  the  plaintiff,  for  the 
cause  of  action  stated  in  the  counter-claim,"  would  he,  in 
such  an  action,  be  entitled,  as  of  right,  to  a  trial  by  jury. 
Because  *'  the  mode  of  trial "  cannot  be  changed,  for  the 
reason  that  the  cause  of  action  happens  to  be  embraced  in 
the  counter-claim,  instead  of  in  the  original  complaint 
{Code,  §  974).  (15)  The  court,  therefore,  must  consider 
the  question  just  as  if  no  equity  suit  for  the  foreclosure  of 
the  mortgage  were  pending.  Such  suit  has  no  bearing  on 
the  particular  inquiry  presented  on  this  appeal. 

George  M,  MacKellar,  attorney,  and  of  counsel  for 
respondent,  argued  :—- 1.  The  defendant  has  no  constitu- 
tional right  of  trial  by  jury  of  the  questions  raised  by  his 
counter-claim  {Constitution  1846,  art.  1,  §  2  ;  Chapman  v. 
Eobertson,  G  Paige,  627  ;  Jennings  v.  Webster,  8  lb.  503). 
Under  the  Code  of  Procedure,  actions  to  foreclose  mort- 
gages wore  tried  by  the  court  at  special  term,  without  a 
jury  {Code  Proc.  §§  253,  264  ;  Goold  v.  Bennett,  59  N.  F. 
124).  The  fact  that  an  answer  was  interposed,  demand- 
ing an  affirmative  judgment,  did  not  alter  the  character 
of  the  action  or  the  mode  of  trial  (Welsh  v.  Darragh,  52 
JV.  Y.  590 ;  Townsend  v.  Hendricks,  40  How.  Pr.  143 ; 
Verplanck  v.  Kendall,  45  Super.  Ct.  525  ;  Matter  of 
Empire  City  Ban;k,  18  iV:  Y.  199).  Under  the  Code  of 
Civil  Procedure  such  actions  are  to  be  tried  by  the  court 
without  a  jury  (section  969),  unless  the  defendant  proceeds 
to  obtain  a  jiu-y  trial  under  the  proTisions  of  sections  974 
and  970. 

II.  The  only  right  the  defendant  has  to  a  jury  trial  of 
the  counter-claim  set  up  in  the  answer,  is  by  virtue  of  the 
provisions  of  section  974  of  the  Code  of  Civil  Procedure. 
Section  974  is  not  mandatory  upon  the  defendant.  Nor 
under  that  section  can  the  court  or  the  plaintiff  compel  a 
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defendant  to  submit  to  a  jury  trial.  It  is  optional  with 
the  defendant  whether  he  will  have  such  a  trial  or  not. 
But  if  he  wishes  to  avail  himself  of  the  provisions  of 
section  974,  and  desires  his  counter-claim  to  be  tried  by  a 
juiy,  he  must  proceed  to  obtain  a  jury  trial  in  the  manner 
directed  by  and  in  accordance  with  the  provisions  of 
section  970.  Section  968  specifies  the  actions  which  must 
be  tried  by  a  jury  unless  a  jury  trial  is  waived,  or  a  refer- 
ence is  directed.  This  is  not  one  of  the  actions  specified 
in  section  968.  That  section  covers  cases  where  the  com- 
plaint demands  judgment  for  a  sirna  of  money  only,  and 
actions  for  ejectment,  &c.,  specified  in  subdivision  2. 
The  complaint  in  this  action  does  not  demand  judgment 
for  a  sum  of  money  only. 

III.  Whatever  right  the  defendant  had  to  a  jury  trial 
he  waived  by  failing  to  comply  with  the  requirements  of 
section  970  of  the  Code,  and  general  rule  31.  The  defend- 
ant's failure  to  move  for  the  framing  of  issues  within  ten 
days  after  issue  joined,  and  his  giving  a  notice  of  trial  for 
the  special  term,  constituted  a  waiver  of  his  right  to  a 
jury  trial  under  section  974.  By  failing  to  claim  it  at  the 
proper  time  or  in  the  proper  manner,  or  by  any  conduct 
which  would  be  sufficient  to  constitute  a  waiver  of  rights 
in  other  cases,  the  party  is  deemed  to  have  waived  his 
right  to  trial  by  juiy,  whether  that  right  be  constitu- 
tional or  legal  (Baird  t\  Mayor,  74  N.  Y.  382  ;  Barlow  v, 
Scott,  24  lb.  40  ;  Greason  r.  Keteltas,  18  76.  491 ;  West 
Point  Co.  V,  Keymert,  45  Ih,  703  :  McKeon  v.  See,  51  lb. 
300). 

IV.  The  postponement  or  adjournment  of  the  trial 
being  discretionary  with  the  trial  judge,  the  exception  to 
the  refusal  to  postpone  was  not  well  taken. 

By  the  Court. — Freedman,  J. — The  only  question 
presented  by  the  exceptions  is  whether  the  trial  of  the 
action  should  or  shoidd  not  have  been  postponed  until 
after  a  trial  by  jury  was  had,  of  the  issue  arising  upon 
defendant's  counter-claim. 
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The  action  was  brought  for  the  foreclosure  of  a  mort- 
gage for  $15,000,  and  interest.  By  his  answer  the  defend- 
ant admitted  all  the  facts  set  forth  in  the  complaint,  and 
then  set  up  a  counter-claim  against  the  plaintiff  for  about 
$51,000,  for  a  breach  of  contract,  upon  which  he  demanded 
an  aflfirmative  judgment.  The  plaintiff  replied  to  the 
counter-claim.  Both  parties  noticed  the  case  for  trial  at 
special  term,  but  when  it  was  called  for  trial  in  its  order 
upon  the  calendar,  the  defendant,  before  any  evidence 
was  given,  demanded  a  trial  by  jury  of  the  cause  of  action 
embraced  in  his  counter-claim  as  his  constitutional  and 
legal  right.  The  motion  was  denied  upon  the  ground 
that  the  proper  mode  of  applj'^ing  for  a  jury  trial  imder 
such  circumstances  was  by  special  motion  to  have  issues 
framed  and  sent  to  a  jury.  To  this  ruling  and  denial  of 
his  motion,  the  defendant  duly  excepted. 

The  defendant  then  asked  leave  to  make  application  at 
special  term  for  the  framing  of  issues.  This  motion  was 
also  denied,  and  the  defendant  duly  excepted.  The 
defendant  thereupon  withdrew  from  the  case. 

There  can  be  no  doubt  that  the  claim  of  the  defendant, 
as  stated  by  the  counter-claim,  is  one  upon  which,  in  a 
separate  action  directly  brought  upon  it,  he  would  be 
entitled  to  a  jury  trial  as  matter  of  right.  But  from  this 
it  by  no  means  foUows  that  he  can  rightfully  claim  the 
same  mode  of  trial  in  the  present  action. 

The  constitutional  right  to  a  jury  trial  extends  only  to 
cases  in  which  it  existed  prior  to  the  adoption  of  the 
constitution.  In  the  case  at  bar  there  is  no  such  right, 
because  the  action  is  an  equitable  one  which  at  all  times 
was,  and  now  is,  triable  by  the  court  alone,  formerly  by 
the  court  of  chancery,  now  by  the  court  at  special  term, 
and  because  in  the  court  of  chancery  of  this  state  the 
right  of  set-off  in  such  an  action  existed  solely  by  virtue 
of  the  provisions  of  the  Revised  Statutes  (Chapman  v. 
Robertson,  6  Paige ^  627  ;  Jennings  v,  Webster,  8  lb.  504), 
which  conferred  no  right  of  trial  by  jury,  although  the 
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court  had  discretionary  power  to  frame  a  feigned  issue 
and  order  that  to  be  tried  by  a  jury. 

Since  that  time  the  practice  in  this  respect  has  been 
considerably  changed.  The  jurisdiction  of  courts  of  law 
and  of  coiuts  of  equity  has  been  blended  ;  feigned  issues 
have  been  abolished,  and  the  practice  of  framing  issues 
has  been  substituted,  and  the  right  to  interpose  counter- 
claims has  been  enlarged.  It  consequently  remains  to  be 
seen  whether  there  is  any  statutory  ground  for  the  con- 
tention of  the  defendant. 

Section  974  of  the  Code  of  Civil  Procedure  provides 
that  where  the  defendant  interposes  a  coimter-claim,  and 
thereupon  demands  an  affirmative  judgment  against  the 
plaintiff,  the  mode  of  trial  of  an  issue  of  fact,  arising 
thereupon,  is  the  same  as  if  it  arose  in  an  action,  brought 
by  the  defendant  against  the  plaintiff,  for  the  cause  of 
action  stated  in  the  counter-claim,  and  demanding  the 
same  judgment. 

This  section,  therefore,  upon  an  issue  arising  upon  a 
counter-claim  like  the  one  in  suit,  confers  a  right  of  trial 
by  jury,  because  the  defendant  would  be  entitled  to  such 
a  trial,  if  he  were  to  bring  an  independent  action  upon  the 
same  claim. 

But  the  right  is  a  purely  statutory  one.  The  section 
is  not  mandatory  upon  the  defendant.  It  gives  him  an 
option  whether  he  will  have  such  a  trial  or  not.  If  he 
wishes  to  obtain  the  benefit  of  the  statute  in  an  action 
triable  by  the  court  alone,  he  must  proceed  to  exercise  his 
option  and  take  certain  steps.  His  remedy  is  under 
section  970,  which  provides  that,  where  a  party  is  entitled, 
by  the  constitution  or  by  express  provision  of  law,  to  a 
trial  by  a  jmy  of  one  or  more  issues  of  fact,  in  an  action 
not  specified  in  section  968,  he  may  apply  upon  notice  to 
the  coui't  for  an  order,  directing  all  the  questions,  arising 
upon  those  issues,  to  be  distinctly  and  plainly  stated  for 
trial  accordingly,  and  that  thereupon  the  court  must 
cause  such  issues  to  be  distinctly  and  plainly  stated. 
Section  968  does  not  help  a  defendant  in  such  a  case  to 
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escape  from  the  necessity  of  making  his  motion  or  applica- 
tion, because,  besides  the  actions  of  ejectment,  for  dower, 
for  waste,  for  a  nuisance,  and  to  recover  a  chattel,  it 
covers  only  cases  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money. 

The  fact  is  that  the  different  provisions  of  the  Code  of 
Civil  Procedure,  bearing  upon  the  point  under  considera- 
tion, can  be  harmonized  in  no  other  way  than  by  holding 
that  the  only  remedy  of  a  defendant  in  such  a  case  is 
under  section  970.  This  alone  would  be  sufficient  to  call 
for  the  construction  of  section  974  hereinbefore  contended 
for.  But  there  are  additional  considerations  of  great 
weight.  The  character  of  an  action,  and  the  mode  of 
trial  of  the  issues  of  fact  tendered  by  the  complaint 
therein,  are  in  every  case  determined  by  the  complaint. 
The  intent  of  section  974  is  to  enable  a  defendant  to  have 
his  counter-claim  considered  in  the  disposition  of  plaintiff's 
case,  whether  such  case  be  of  a  legal  or  equitable  nature. 
In  other  words,  the  defendant  may,  in  all  cases,  have  his 
counter-claim  determined  in  connection  with  the  claim 
made  by  the  plaintiff  as  one  of  the  issues  in  the  case. 
But  this  involves  that  the  def endan  t  must  proceed  in  such 
away  that  the  court  can  do  it  without  unnecessarily 
delaying  the  plaintiff's  case  upon  the  main  issue.  If  the 
cause  of  action  brought  by  a  plaintiff  into  court  is  one 
which  must  be  determined  by  the  court  without  a  jury,  the 
counter-claim  of  the  defendant,  though  it  may  be  triable 
by  jury  at  the  option  of  the  defendant,  must  be  presented 
at  the  trial  of  the  main  issue  in  such  a  shape  that  due 
effect  can  be  given  to  it  at  the  close  of  plaintiff's  evidence. 
For  these  reasons  it  would  be  imjust  to  construe  section 
974  to  mean  that  the  defendant  in  such  a  case,  after  the 
joinder  of  issue  upon  the  counter-claim,  may  sit  still  for 
months,  until  the  case  is  reached  for  trial  in  its  order  upon 
the  special  term  calendar,  then  try  plaintiff's  side  of  the 
case,  which  is  the  main  issue,  and  after  all  that,  when 
defeated  upon  that,  claim  a  jury  trial  upon  his  separate 
issue,  and  thus  prevent  a  final  judgment  for  many  n.ore 
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months,  if  not  years.  But  this  is  what  the  defendant's 
contention  upon  the  present  appeal  amounts  to,  especially 
in  view  of  the  fact  that  his  answer  contains  an  express 
admission  of  all  the  material  allegations  of  plaintiff's 
complaint. 

From  what  has  already  been  said,  it  sufficiently 
appears  that  defendant's  remedy  to  obtain  a  jiny  trial 
upon  his  counter-claim,  was  by  special  motion  under 
section  970.  Such  motion,  under  Eule  SI  of  the  General 
Eules  of  Practice,  should  have  been  made  within  ten  days 
after  joinder  of  issue.  By  failing  to  thus  move  for  the 
framing  of  issues,  and  by  giving  notice  of  trial  for  the 
special  term,  the  defendant  waived  his  light  to  a  jur)' 
trial  under  section  974.  After  it  had  been  waived,  and 
v/hen  the  case  was  actually  called  for  tnal  in  its  order 
upon  the  calendar,  it  was  discretionaiy  with  the  coui-t  to 
grant  a  postponement  of  the  trial  for  the  sole  purpose  of 
enabling  the  defendant  to  do  what  he  might  have  done 
long  before.  The  case  discloses  no  reason  why  the  exer- 
cise of  that  discretion  should  be  disturbed.  The  defend- 
ant, by  refusing  to  litigate  his  counter-claim  and  with- 
drawing from  the  case,  preserved  his  right  to  enforce  it  in 
a  separate  and  independent  action. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Van  Vorst,  J.,  concurred. 
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GEORGE  W.  WOOD,  Eespondent,  v.  RUDOLPH  F. 
RARE,  ET  AL.,  Impleaded  with  EMMA  E.  DURAND, 
ET  AL.,  Appellants. 

Tender  to  atop  interest — Payment  into  court — Equitable  principles  as  to — 

Waiver  by  taking  issue. 

Courts  of  equity  apply  the  rule  as  to  payment  into  court  according  to  tlie 
equities  of  each  case. 

In  the  case  at  bar,  plaintiff  was  entitled,  upon  payment  to  one  Maria 
Mulock  of  certain  sums,  to  a  re-conveyance  of  certain  real  estate,  the 
legal  title  to  which  was,  on  the  23rd  of  February,  18G0,  and  at  the  time 
of  the  commencement  of  the  action,  in  said  Maria  Muloch,  and  of  which 
she  was  in  por>session.  On  October  23,  1860,  plaintiff  tendered  said 
sums,  with  interest  to  that  date,  to  said  Maria  Mulock,  and  demanded 
a  deed,  which  she  refused  to  give.  The  complaint  in  the  action, 
among  other  things,  alleged  a  certain  tender  and  refusal  to  give  the 
deed,  and  contained  an  offer  to  pay  the  sums  tendered,  and  prayed  for 
a  re-conveyance.  The  answer  denied  the  tender  alleged.  Pending  the 
action,  Mrs.  Mulock  died,  and  it  was  revived  against  the  defendant**, 
the  executors  of  her  will,  and  her  children.  The  court  below  rendered 
judgment  decreeing  the  execution  and  delivery  of  a  deed  to  the  plaintiff, 
and  that  at  the  time  of  such  delivery,  plaintiff  pay  to  her  executors  the 
said  certain  sums,  with  interest  thereon  to  October  23,  1860. 

HeUI,  a  proper  judgment;  that  under  the  circumstances  of  the  case,  the 
actual  payment  into  court  was  not  necessarj'  to' work  a  stoppage  of  inter- 
est on  October  23,  1860. 

Also  held^  that  by  taking  issue  on  the  tender,  payment  into  court  was 
waived. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  iJecemher  7,  1885. 

Appeal  from  judgment  entered  upon  the  decision  of  a 
judge  at  special  term. 

The  facts  appear  in  the  opinion. 

Rudolph  F.  Babe,  attorney,  and  Algernon  S.  Sidli- 
van,  of  counsel  for  appellants,  argued  : — I.  To  make  a 
tender  effectual  for  any  purpose,  it  is  the  duty  of  the 
party  pleading  it  to  deposit  the  money  into  court  and 
allege  that  fact,  and  if  this  is  not  done,  the  authorities 
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hold  that  the  tender  is  a  nullity.  This  is  so  both  at  law 
and  in  equity  (Becker  v.  Boon,  61  N.  Y.  317  ;  Harris  t\ 
Jex,  55  lb.  421 ;  Brown  v,  Ferguson,  2  DeniOy  1% ; 
Bklyn  Bk.  v.  De  Grauw,  23  Wend.  342  ;  Hills  v.  Place,  48 
N.  Y.  520,  523  ;  French  v.  Simpson,  25  How.  Pr.  464 ; 
Roosevelt  v.  Bull's  Head  Bk.,  45  Barb.  579  ;  TuthiU  v. 
Morris,  81  iV^.  y,  94  ;  Shotwell's  Exrs.  v.  Denraan,  1 
Coxe^  202  ;  Arrowsmith  v.  Van  Harlingen's  Exrs.,  1  76. 
20  ;  Stockton  v.  Dundee,  &c.,  7  C  E.  Greene^  56  ;  Shields 
V.  Lozear,  7  C.  E.  Greene  {N.  J.']  447  ;  Gyles  v.  Hall,  2  P. 
Wms.  378  ;  De  Wolf  v.  Long,  2  Gilm.  [/«.]  679  ;  Doyle  v. 
Teas,  4  Scammon  [2ZZ.]  267  ;  Jarboe  v.  McAtee,  7  B.  Mon. 
iKy!]  279  ;  Aulger  v.  Clay,  109  JZZ.  487  ;  31  Alb.  L.  J.  414 ; 
Mathison  v.  Wilson,  86  HI.  51 ;  Carr  v.  Miner,  92  Id.  604 ; 
Ventres  v.  Cobb,  105  Id.  33  ;  Pulsifer  v.  Shepard,  36  HI. 
613  ;  Webster  v.  Baxter,  35  Id.  211 ;  Park  v.  Wiley,  67 
Ala.  310 ;  Hamlett  v.  TaUman,  30  Ark.  505  ;  Bissell  v. 
Heyward,  6  Otto,  580  iU.  S.  S.  C] ;  Brock  v.  Jones,  10 
Tex.  461 ;  Mohn  v.  Stoner,  11  lowHy  30  ;  Bai-ker  v.  Brink, 
6  R\  481 ;  Clark  v.  Mullenix,  11  Ind.  532 ;  Jarboes  v. 
McAtee's  Heirs,  supra ;  Dixon  v.  Clark,  5  Com.  Bench  R. 
365  ;  Claflin  v.  Hawes,  8  Mass.  261 ;  Carley  v.  Vance,  17 
Id.  392). 

II.  Plaintiff  may  urge  that  the  defendants  have 
waived  their  rights  to  object  to  the  defect  in  the  plea  and 
non-payment  into  court,  by  having  taken  issue  upon  the 
plaintiff's  complaint,  and  cite  in  support  of  such  claim, 
the  case  of  Sheridan  v.  Smith  (2  Hill,  538) ;  but  that  case 
has  been  explained  and  distinguished  in  Becker  v.  Boon 
(61  N.  Y.  317),  where  the  same  claim  was  made.  It  was 
there  held  by  Earl,  J.,  at  p.  322,  "that  the  answer  con- 
tained another  defense  besides  tender,  and  hence  plaintiff 
was  bound  to  receive  it.  He  could  not  return  it,  or  treat 
it  as  a  nullity."  So  in  the  case  at  bar,  the  complaint  con- 
tained other  allegations  besides  that  of  tender,  and 
defendants  have  a  right  to  avail  themselves  thereof  at  any 
time.  They  could  not  return  a  complaint  and  treat  it  as 
a  nuUity  ;  they  were  bound  to  answer,  and  did  so.     Their 
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principal  defense  was  in  the  beginning  aimed  at  the  law 
and  equities  of  the  case,  to  determine  which  it  took  two 
trials,  two  appeals  to  the  general  term,  and  one  to  tha 
court  of  appeals. 

ni.  The  case  of  Wheelock  v.  Tanner  (39  iV:  Y.  4S1),  is 
not  an  authority  against  our  contention.  The  finding  in 
that  case  was  that  the  tender  was  bad  because  accom- 
panied by  the  condition  that  a  mori;gage  should  be  dis- 
charged. The  question  was  whether  imposing  the^ 
condition  of  the  mortgage  before  the  property  should  be 
delivered,  vitiated  the  tender.  There  was  no  question  but 
that  the  defendants  were  entitled  to  have  the  mortgage 
discharged  before  they  could  be  required  to  deliver  thO' 
wagons.  The  condition  was  one  upon  which  the  defend- 
ants had  a  right  to  rely,  and  that  condition  did  not  vitiate 
the  tender.  The  condition  was  a  condition  precedent  to- 
the  defendants'  UabiUty  to  pay,  and  a  tender  of  payment . 
on  such  condition  was  therefore  a  tender  of  full  perform- 
ance of  the  defendant's  obligation.  In  the  case  at^ 
bar,  there  was  no  such  condition  precedent.  The  agree- 
ment was  that  Mrs.  *Muloch  should  ro-convey  the  interest, 
in  said  lands  to  her  son  whenever  he  should  repay  to  her 
the  sums  of  money  expended  and  laid  out.  This  imposed, 
upon  him  a  duty  or  obligation  ;  in  fact,  it  was  a  condition, 
precedent  on  his  part,  to  be  performed  before  he  could, 
demand  a  reconveyance.  The  amount  of  money  whichi 
had  to  be  refunded,  in  that  way,  in  reality  belonged  to 
Mrs.  Muloch.  Is  is  a  familiar  doctrine  in  courts  of  equity 
that  "  he  who  seeks  equity  must  do  equity,"  and  without 
that  the  court  of  equity  will  not  extend  its  arm  for  the 
relief  of  the  suitor.  Though  it  was  plaintiff's  duty  to 
repay  the  several  sums  of  money  to  Mrs.  Muloch,  ho 
simply  offered  it  to  her,  and  during  all  this  Utigation  has 
had  the  use  of  it.  He  comes  into  court,  and  asks  for  the 
redemption  of  certain  property  held  in  tnist  for  him,  to 
obtain  which  property  the  trustee  expended  a  certain 
amount  of  money  ;  she  refused  to  convey  to  him  ;  she  has 
had  no  benefit  by  reason  of  her  refusal ;  but  the  plaintiff 
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Las,  because  he  has  had  the  use  of  this  money.  It  is  well 
enough  for  him  to  stand  on  his  equitable  rights,  and 
endeavor  to  obtain  equitable  relief,  but  that  does  not  dis- 
charge him  from  the  obligation  to  refund  that  which  he 
has  received,  and  not  to  traffic  with  the  money,  but  to 
deposit  it  where  the  defendants  may  get  it  when  they 
please.  Law  and  equity  both  point  out  a  way  to  be  fol- 
lowed to  save  oneself  from  further  interest  and  costs. 
This  plaintiff  had  neglected  to  do,  and  he  should  therefore 
be  chargeable  with  the  consequences. 

DeyOj  Duer  &  Bauerdorfy  attorneys,  and  R.  E,  DeyOy 
of  counsel  for  respondent,  argued: — I.  The  defendants 
have  waived  payment  into  court.  The  complaint  alleged 
a  tender.  The  answer  denied  that  such  a  tender  was  ever 
made  (Sheriden  v.  Smith,  2  Hill,  538  ;  Platner  v.  Lehman, 
26  Hun,  374). 

II.  Tender  has  Jbeen  waived.  This  waives  payment 
into  court,  because  such  payment  is  only  made  to  keep  a 
tender  good.  The  answer  denied  ^le  existence  of  the 
alleged  contract,  and  alleged  that  she  owned  the  fee.  The 
question  of  tender  thus  becomes  eliminated,  because  Mrs. 
Mulock  assumed  the  responsibility  of  saying,  **  even  if  you 
did  make  the  tender,  I  was  not  bound  to  convey."  This 
position  would  make  a  tender  an  idle  ceremony  (Crary  r. 
Smith,  2  N.  Y.  60). 

m.  Mrs.  Mulock  claiming  to  own  the  property  abso- 
lutely, and  the  premises  being  ample  security,  the  amount 
to  bo  received  by  her  from  the  plaintiff  would  not  have 
been  ordered  to  be  paid  into  court,  even  if  a  motion  had 
been  made  to  that  effect  (Jenkins  v.  Hinman,  5  Paige, 
309  ;  Wyckoff  v.  Anthony,  9  Daly,  417). 

IV.  Wood's  tender  and  demand  and  Mrs.  Mulock's 
refusal  to  perform  stopped  the  running  of  interest  against 
Wood.  He  was  not  bound  to  pay  except  upon  receipt  of 
a  deed.  Mrs.  Mulock  refused  to  give  it.  She  broke  her 
contract.  The  authorities  fully  support  the  respondent's 
position  (Wheelock  v.  Tanner,  39  N,    F.  481  ;  Davis  r. 
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Duffle,  8  Bosw.  691 ;  Wilder  v.  Seelye,  8  Barh.  iOS  ;  Hans- 
ai-d  V.  Eobinson,  T  5.  c&  C  90 ;  Smith  v.  Rockwell,  2  Hill, 
482  ;  Rowley  v.  Ball,  3  Cow.  303 ;  Chitty  on  Bills,  260  ; 
Strong  on  Bills,  §§  448,  449  ;  McDaneld  v.  Kimbrell,  3 
Oreen  [Iowa\,  335  ;  Williams  v.  Willhite,  3  Head  [^TennJ] 
344 ;  Heywood  v.  Hartshorn,  55  N.  H.  476  ;  Washburn 
r.  Dewey,  17  Vt  92). 

V.  Wood  did  not  make  a  tender  in  the  strict  legal 
sense,  and  it  was  improper  for  him  to  have  done  so. 
There  is  no  excgption  to  the  i-ule  that  a  legal  tender  must 
be  unconditional  (Wood  v.  Hitchcock,  20  Wend.  47; 
Breunich  v.  Weselman,  40  Super.  Ct.  32).  The  only 
tender  Wood  did  or  could  make  was  an  offer  to  pay, 
conditioned  on  the  delivery  of  the  deed.  He  was  not 
endeavoring  to  get  rid  of  an  obligation,  but  to  enforce  the 
performance  of  a  contract. 

VI.  If  Wood  had  paid  into  court  the  sum  tendered,  and 
had  been  beaten,  he  would  have  lost  his  property  and  his 
money  also.  Money  once  paid  into  court  is  irrevocably 
lost  to  the  payer,  although  on  the  trial  it  is  shown  it  was 
not  owing  {Bacon^s  Abr.  Tender,  N.  3  ;  Read  v.  Mutual 
Co.,  4  Sandf.  54). 

VII.  Wood  made  the  offer  so  as  to  furnish  evidence, 
on  the  trial,  of  his  readiness  to  perform  his  part  of  the 
contract  at  the  time  when  he  demanded  performance  by 
his  mother.  In  commencing  his  suit,  he  had  his  choice 
to  recover  damages  at  law,  or  to  have  a  specific  perfor- 
mance in  equity  (Crary  v.  Smith,  2  N.  Y.  60).  Had  he 
sued  in  damages,  it  was  not  necessary  to  have  tendered 
the  money.  He  need  only  to  have  shown,  at  the  trial, 
that  at  the  time  of  demanding  the  deed,  he  was  ready,— 
i.  e.,  able, — to  pay  (Wheeler  v.  Garcia,  40  N,  Y.  584  ;  Cur- 
rie  V.  White,  45  lb.  822).  He  gave  the  highest  proof  of 
readiness  by  producing  the  money. 

VIII.  An  examination  of  the  cases  cited  by  the  appel- 
lants will  show  that  where  payment  into  court  was  held 
to  be  necessary,  it  was  also  held  that  the  tender  was  or 
should  have  been  unconditional,  or  was  relied  on  to  woik 
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an  inequitable  forfeiture  of  a  lien.     No  doubt,  great  stress 
will  be  laid  upon  the  cases  of  Tuthill  v.  Morris  (81  N.  F. 
^    94),  and  Shields  v.  Lozear  (22  N.  J.  Equity  [C.  E.  Green], 
447);  but  they  are  clearly  distinguishable. 

By  the  Court. — Freedman,  J. — The  case  has  been 
re-tried  in  conformity  with  the  decision  of  the  court  of 
appeals,  repori;ed  in  96  N.  Y.  414,  and  judgment  given  in 
favor  of  the  plaintiff. 

By  this  judgment  it  has  .been  deterpjined  that  Mre. 
Mulock,  in  whom  .was  vested  the  legal  title  to  an  undivi- 
ded interest  in  certain  real  estate,  held  that  title  as  trustee 
for  the  plaintiff,  to  whom  she  was  bound  to  convey  it  on 
demand,  and  upon  payment  by  the  plaintiff  of  the  sums 
advanced  by  her  for  the  discharge  of  liens  thereon,  and  of 
the  amount  of  a  judgment  confessed  by  him  to  her. 

Among  other  things  it  was  found  that,  in  point  of 
fact,  the  plaintiff,  in  De(5ember,  1859,  demanded  a  con- 
veyance from  Mrs.  Mulock,  which  was  refused,  and  that 
on  October  23,  1860,  he  duly  tendered  to  Mrs.  Mulock  the 
sum  of  $4,322.67,  which  covered  all  the  claims  of  Mrs. 
Mulock,  together  with  interest  thereon  up  to  said  23d  of 
October  1860,  and  again  demanded  a  conveyance  of  her 
which  was  again  refused. 

Upon  these  facts  it  was  held,  as  matter  of  law,  that  by 
reason  of  the  said  tender,  demand  and  refusal  on  October 
23,  1860,  the  defendants  are  not,  nor  are  any  of  them, 
entitled  to  interest  on  the  said  claims  of  Mi's.  Mulock, 
beyond  the  date  of  said  tender,  and  that  at  the  time  of  the 
execution  and  deUvery  of  the  conveyance  which  was 
decreed  to  be  made,  the  defendants  Eabe  and  GkxKiridge, 
as  executors,  &c. ,  are  entitled  to  receive  from  the  plaintiff 
only  the  sum  of  $3,226.50,  with  interest  on  $2,005  from 
November  27,  1855,  to  October  23,  1860,  on  $807.50  from 
December  22,  1855,  to  October  23,  1860,  and  on  $413  from 
February  16,  1856,  to  October  23,  1860. 

By  their  points,  the  appellants  have  expressly  limited 


WOOD  V.  RABE.  486 


Opinion  of  the  Court,  by  Freedman,  J. 


the  discussion  to  the  question  of  their  right  to  any  interest 
since  October  23,  1860. 

Their  contention  is  that  the  tender  was  insufficient  to 
stop  the  running  of  interest  from  said  date,  because  it 
was  not  followed  up  by  a  deposit  of  the  money  into 
court. 

The  common  law  rule  of  tender  and  biinging  money 
into  court,  is  stated  in  Bacon's  Abridgmvnty  title  '  *  Tender," 
as  follows,  viz  :  "It  is  in  the  general  true,  that  if  a  debt 
or  duty  be  not  discharged  by  a  tender  and  refusal,  the 
tender  must  be  pleaded  with  aprofert  in  curia ;  for  as  the 
debt  or  duty  continues,  it  is  not  enough  for  the  party  who 
pleads  the  transfer,  to  plead  a  tender  and  refusal  with 
tincore  prisf^  or  with  uncore  prist  together  with  tout 
temps  prists  as  the  case  may  require  ;  but  he  must  also 
bring  the  money,  or  other  thing  which  has  been  tendered, 
into  court,  that  the  other  party  may,  if  he  please,  accept 
thereof." 

The  rule  originated  in  cases  in  which  the  defendant 
could  not,  and  did  not,  deny  the  debt  or  duty  on  his  part, 
but  in  which  he  nevertheless  sought  to  defeat  the  action 
by  a  plea  cf  tender  before  suit  brought.  It  was  held  that, 
to  be  effectual  for  that  purpose,  the  plea  of  tender  had  to 
be  accompanied  by  a  payment  of  the  money  into  court, 
and  a  notice  expressing  the  fact.  The  money  then 
belonged  to  the  plaintiff,  and  had  to  be  paid  to  him, 
though  he  failed  in  the  action,  as  he  was  bound  to  fail,  if 
the  tender  was  properly  made,  and  of  the  correct  amount. 
But  unless  the  money  was  paid  into  court,  the  plaintiff 
was  at  liberty  to  treat  the  plea  of  tender  as  a  nullity,  and 
to  sign  judgment  as  for  want  of  a  plea. 

That  in  all  such  cases,  the  tender  must  be  kept  good 
by  the  payment  of  the  money  into  court,  is  also  the  law 
of  this  state  (Simpson  v,  French,  25  How.  Pr.  464 ; 
Brooklyn  Bank  v.  De  Grauw,  23  Wend.  341 ;  Brown  v. 
Ferguson,  2  Den.  196  ;  Hills  v.  Place,  48  N.  Y.  520  ; 
Becker  v.  Boon,  61  76.  81Y). 

The  statutes  passed  from  time  to  time,  and  the  exist- 
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ing  provisions  of  the  Code  of  Civil  Procedure,  authorizing 
a  tender  and  payment  of  the  money  into  court  by  the 
defendant  after  suit  brought,  in  order  to  affect  the  question 
of  costs,  and  to  stop  the  running  of  intei-est,  are  mere 
extensions  of  the  rule. 

Courts  of  equity,  in  matters  not  controlled  by  expr^s 
statutory  provisions,  apply  the  rule  according  to  the 
equities  of  each  case,  and  irrespective  of  the  question 
whether  the  party  against  whom  it  is  to  be  enforced,  is  a 
plaintiff  or  a  defendant  in  the  case. 

Thus,  in  Roosevelt  v.  Bull's  Head  Bank  (45  Barb. 
679),  which  was  an  action  to  foreclose  a  mortgage,  the 
question  was  whether  the  plaintiff  was  entitled  to  recover 
the  principal  and  all  the  interest,  or  intereA  only  to  the 
time  ot  the  tender.  As  it  appeai'ed  that  the  notes  tendered 
and  refused,  were  immediately  afterwards  mixed  by  the 
bank  with  its  other  funds  and  used  in  its  banking  busi- 
ness, and  yielded  a  profit,  the  plaintiff  was  held  entitled 
to  a  judgment  for  the  principal  debt  and  all  the  interest. 

On  the  other  hand,  it  was  held  in  Jenkins  v.  Himnan 
(5  Paige,  309),  that  upon  a  bill  to  redeem,  where  the  com- 
plainant is  in  possession  of  the  premises,  which  are  an 
ample  security  for  the  amount  admitted  by  him  to  be  due, 
and  the  defendant  insists  that  he  is  the  absolute  owner  of 
the  premises  and  that  the  complainant  is  not  entitled  to 
redeem,  the  court  will  not  order  the  amount  admitted  to 
be  due  to  be  paid  into  court,  nor  appoint  a  receiver  of  the 
rents  and  profits  of  the  premises  pending  the  Utigation,  if 
the  insolvency  of  the  complainant  is  fully  denied. 

Many  other  cases  might  be  referred  to  for  the  purpose 
of  showing  how  exclusively  the  action  of  courts  of  equity 
is  determined  by  the  equities  of  each  particular  case  in 
all  matters  not  regulated  by  statute.  But  the  two  illus- 
trations which  were  given,  are  sufficient  for  the  present.' 

There  are,  no  doubt,  many  cases,  both  at  law  and  in 
equity,  depending  upon  a  tender,  in  which  the  money 
must  be  brought  into  court  and  the  tender  kept  good. 
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Every  such  case,  however,  implies  an  unconditional  in- 
debtedness by  the  party  maJdng  the  tender. 

But  in  a  case  in  which  the  acts  of  both  parties  should 
have  concurred  in  the  performance  of  the  contract,  and 
taken  place  simultaneously,  it  is  enough  for  the  plaintiff 
to  show  that  he  was  ready,  able  and  willing,  and  offered 
to  perform  his  part,  and  that  the  defendant  refused  the 
other  part.  Having  put  the  defendant  in  default,  the 
plaintiff  in  such  a  case,  if  it  be  a  case  for  specific  perform- 
ance, can  go  into  equity  with  clean  hands  and  demand 
specific  performance  without  being  obliged  to  keep  the 
amount  in  court.  And  for  similar  reasons  it  has  been 
held,  in  Stevenson  v.  Maxwell  (2  N.  Y.  408),  that  where, 
under  a  contract  for  the  sale  of  lands,  the  purchase  money 
is  to  be  paid  or  secured,  and  the  conveyance  executed  on 
a  particular  day,  .and  neither  party  performs  or  offers  to 
perform  on  the  day,  neither  can  maintain  an  action  at 
law  upon  the  contract,  but  that  either  may  claim  specific 
performance  in  equity,  making  in  the  bill  the  offer  incum- 
bent upon  him.  A  tender  may  even  become  wholly 
unnecessary  in  consequence  of  a  previous  notice  by  the 
other  party  of  refusal  to  perform  (Crary  v.  Smith,  2  X.  Y. 
GO). 

At  all  events,  a  tender  of  performance  may  be  accom- 
panied with  such  conditions  as  were,  by  the  terms  of  the 
contract  between  the  parties,  conditions  precedent  to  be 
performed  by  the  party  to  whom  the  tender  is  made.  This 
doctrine  was  expressly  laid  down  in  Wheelock  v.  Tanner 
(39  N.  Y.  481).  The  action  was  to  foreclose  a  mortgage 
payable  in  money,  with  interest.  The  bond  was  capable 
of  being  paid  in  lumber  wagons,  at  a  stipulated  price,  to 
be  deUvered  at  such  places  as  the  mortgagee  should  desig- 
nate. The  wagons  were  ready  for  delivery  at  the  time 
and  place  stipulated,  and  were  not  actually  dehvered 
because  the  mortgagee  was  not  then  ready  to  receive  them, 
but  requested  that  they  should  be  kept  until  he  was 
ready.  Upon  these  facts,  it  wa3  held  that  a  further  ten- 
der of  the  wagons  was  unnecessary,  and  that  from  and 


48S  WOOD  «.  RABE. 


Opinion  of  the  Court,  by  Fkeedm an,  J. 


after  the  time  when  the  wagons  wei'e  ready  to  be  deliv- 
ered aocording  to  the  terms  of  the  contract,  no  further 
interest  could  be  charged  on  the  debt  to  be  thus  paid. 
And  it  also  appearing  that  it  was  a  condition  of  the  bond 
and  mortgage  in  suit,  that  the  mortgagee  was  to  pay  off 
another  mortgage  held  by  one  Tuttle,  and  that,  if  he  did 
not,  the  defendants  might  suspend  the  payment  of  their 
bond  and  mortgage  until  the  Tuttle  mortgage  was  paid, 
it  was  further  held  that  the  tender  of  the  wagons  whicli 
was  made  by  the  defendants,  was  not  bad  because  accom- 
panied by  the  condition  that  the  Tuttle  mortgage  should 
be  discharged. 

The  case  at  bar  is  an  equitable  action.  The  plaintiff 
was  not  bound  to  pay  except  upon  receipt  of  a  conveyance. 
Mrs.  Mulock  refused  to  make  and  give  it.  She  therefore 
committed  a  breach  of  the  contract.  Moreover,  she  was 
in  the  possession  of  plaintiffs'  property  by  virtue  of  and 
imder  a  deed  to  her  which  was  absolute  upon  its  face,  and 
she  thereafter  continued  in  possession  and  enjoyed  the 
fruits  of  ownership  as  if  she  were  the  absolute  owner. 
Under  these  circiunstances,  it  would  be  highly  inequitable 
to  award  to  the  defendants,  as  her  representatives,  inter- 
est on  the  amount  tendered  by  the  plaintiff,  and  refused 
by  her,  without  making  them  account  for  the  benefits 
derived  by  Mrs.  Mulock  from  such  ownership.  Presum- 
ably, such  benefits  would  exceed  the  interest  withheld. 

Tuthill  V.  Morris  (81  N,  Y.  94),  does  not  help  the 
defendants.  It  was  an  action  to  restrain  the  defendant 
from  selling  certain  premises  in  statutory  proceedings  to 
foreclose  two  mortgages  thereon,  and  to  have  the  same 
adjudged  to  be  extinguished,  and  to  require  the  defendant 
to  cancel  them  of  record,  on  the  ground  that  the  amount 
of  the  mortgages  had  been  tendered  and  refused.  It  was, 
therefore,  the  case  of  a  mortgagor  in  possession,  and 
receiving  the  income  of  the  property,  and  at  the  same 
time  enjoying  the  use  of  the  money  for  the  payment  of 
which,  the  bond  and  mortgage  had  been  given.  The 
suflSciency  of  the  tender  made  was  doubted,  and  it  was 
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held  that,  even  if  a  sufl&cient  tender  had  been  made,  which, 
according  to  strictly  legal  principles,  discharged  the  lien 
and  constituted  a  good  defense  against  its  enforcement, 
equity  would  nevertheless  withhold  the  affirmative  relief 
sought  by  the  plaintiff,  viz. :  the  extinguishment  of  the 
moitgage  upon  the  record.  In  this  connection,  it  was 
said  that  the  most  that  could  be  equitably  claimed,  would 
be  to  relieve  the  plaintiff  from  the  payment  of  interest ' 
and  costs  subsequently  accruing,  and  to  entitle  him  to 
this  reUef ,  he  should  have  kept  his  tender  good  from  the 
time  it  was  made. 

Other  cases  cited  by  the  learned  counsel  for  the  defend- 
ants may,  for  similar  reasons,  be  distinguished  from  the 
case  at  bar.  They  have  not  been  overlooked,  but  they  are 
not  mentioned,  because  a  detailed  examination  of  them  is 
deemed  unnecessary. 

Upon  the  whole  case,  it  sufficiently  appears  that  the 
disallowance  of  interest  after  October  23,  1860,  was  right 
and  proper.  An  additional  reason  why  the  disallowance 
should  be  sustained,  is  that,  even  if  Mrs.  Mulock  could 
have  insisted  upon  payment  into  court  of  the  money  ten- 
dered, she  waived  her  right  by  taking  issue  upon  the 
tender.  The  complaint  alleged  full  tender.  In  her 
answer,  she  denied  that  such  a  tender  was  ever  made. 
This  constituted  a  waiver  under  the  authorities  (Plat- 
ner  v.  Lehman,  26  Huriy  374  ;  Sheriden  v.  Smith,  2  J3i7/, 
538). 

The  judgment  should  be  affirmed,  with  costs. 


Sedgwick,  Ch.  J.,  concurred. 
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SAMUEL  VON  WEIN,  Appellant,  v.  THE  SCOTTISH 
UNION  &  NATIONAL  INSURANCE  Co.,  Respond- 

ENT. 

I niurance  policy — cancellation  of- — notice  of  how  given, — Presumption  ae 

to  credit  for  premium. 

Where  the  terms  of  the  policy  of  insurance  provide  that  it  may  be  can- 
celed at  any  time  by  the  company,  on  giving  notice  to  that  effect,  such 
notice  must  be  given  to  the  insured  in  person,  or  to  some  one  authorized 
by  him  to  act  as  his  agent  to  receive  such  notice. 

A  broker  employed  to  procure  insurance  has  no  authority  to  accept  or  give 
a  notice  of  cancellation  of  the  j^olicy.  When  he  procures  the  insurance, 
his  agency  ends. 

Although  the  policy  provides  that  the  broker  procuring  the  insurance  shall 
be  deemed  to  be  the  agent  of  the  insured  in  any  transaction  relating  to 
the  insurance^  this  condition  applies  only  to  matters  occurring  before 
the  issuing  of  the  policy. 

The  delivery  of  the  policy  to  the  insured  without  requiring  the  payment  of 
the  premium,  raises  a  presumption  that  a  credit  was  intended,  and  the 
policy  is  valid. 

Where  a  credit  has  been  given  as  above,  it  is  not  necessary  for  the  company 
to  return  or  tender  the  pro  rata  unearned  premiums,  as  provided  in  the 
policy,  to  constitute  a  valid  cancellation  thereof,  the  company  never  hav- 
ing received  the  premium. 

Before  Freedman  and  Truax,  JJ. 

Decided  December  7,  1885. 

Appeal  from  judgment  entered  on  the  verdict  of  a 
jury,  and  from  an  order  denying  a  motion  for  a  new  trial 
on  the  minutes,  on  the  groimds  set  forth  in  section  999 
of  the  Code. 

The  action  was  brought  to  recover  upon  a  policy  of 
insurance  for  a  loss  sustained  by  fire.  Among  other 
defenses,  the  answer  set  up  an  allegation  that,  in  accord- 
ance with  a  condition  in  the  poUcy  authorizing  a  cancel- 
lation thereof  by  the  company  at  any  time  on  notice,  and 
on  return  or  tender  of  ^ro  rata  imeamed  premiums,  the 
policy  was  duly  canceled  prior  to  the  loss  in  question. 
It  also  alleged  that  the  policy  contained  provisions  that 
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the  company  should  not  be  liable  until  the  actual  payment 
of  the  premium,  and  that  no  officer,  agent  or  representa- 
tive of  the  company  should  be  held  to  have  waived  any  of 
the  terms  and  conditions  of  the  poUcy,  tmless  such  waiver 
should  be  indorsed  thereon  in  writing  ;  and  also  alleged 
that  plaintiff  had  not  paid  said  premium. 

The  policy  was  put  in  evidence,  and  contained  the  pro- 
visions referred  to. 

Other  facts  appear  in  the  opinion. 

Benno  Loeivy,  for  appellant. — I.  The  policy  in  suit  was 
in  force  and  of  binding  effect,  even  though  no  premium 
had  ever  been  paid  thereon  (Boehen  v,  Williamsburgh 
City  Ins.  Co.,  35  N.  Y.  131).  The  delivery  of  a  poUcy 
without  requiring  payment,  raises  a  presumption  that  a 
short  credit  is  intended.  Where  it  is  to  be  inferred  from 
the  facts  of  the  case  that  a  credit  is  intended,  the  policy 
will  be  vaUd  though  the  premium  has  not  been  paid 
(Angell  V.  Hartford  Fire  Ins.  Co.,  59  N.  Y.  171 ;  Hodge  v. 
Security  Ins.  Co.,  33  Hun^  589,  and  cases  cited). 

II.  The  policy  in  suit  was  never  legally  canceled,  as 
the  pro  rata  unearned  premium  had  never  been  actually 
paid  or  tendered  to  the  assured  prior  to  the  occurrence  of 
the  loss,  as  provided  in  the  poUcy.  The  case  of  White  v. 
Connecticut  Ins.  Co.  (120  Ma^s.  330),  is  a  pai'allel  case. 
The  insurance  had  been  obtained  through  a  broker  who 
had  a  running  account  with  the  company's  agent ;  the 
pi-emium  had  not  been  paid  ;  the  policy  contained  the 
same  clauses  as  that  in  suit.  The  defenses  were  that 
there  had  been  no  actual  payment  of  the  premium  made 
necessary  as  a  condition  precedent  to  its  validity  ;  and 
second,  that  the  risk  was  terminated  before  the  fire,  by 
notice  from  the  company.  The  coui-t  says  :  *'  It  is  a  fair 
inference,  for  all  this,  that  the  duly  authorized  agent  of 
the  company  had  accepted  the  individual  credit  of  Hunt 
(the  broker),  as  a  payment  of  the  required  premium.  It 
is  not  a  question  of  waiver  by  parol  agreement  of  an 
express  stipulation  in  a  written  contract,  within  the  cases 
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cited  by  the  defendant.  It  is  rather  a  compliance  with 
the  condition  required  to  give  validity  to  the  policy  within 
a  lai-ge  class  of  cases,  in  which  it  is  held  sufficient  (Taylor 
V.  Merchant  Ins.  Co.,  9  How.  390  ;  Miller  r.  Life  Ins.  Co., 
12  Wall  285  ;  Sheldon  v.  Connecticut  Life  Ins.  Co.,  25 
Conn.  207  ;  Bonton  v.  American  Life  Ins.  Co.,  25  lb. 
542) ;"  ai:d  the  court  further  held,  as  did  also  the  court  in 
Bennett  v.  Maryland  Fire  Ins.  Co.  (14  Blatch.  422),  that 
the  giving  credit  to  a  broker  operates  as  a  payment  in 
legal  effect  of  the  premium,  preventing  cancellation  by 
the  company,  without  paying  or  tendering  the  return 
premium. 

The  authorities  uniformly  hold  that  there  can  be  no 
cancellation  of  a  poUcy  when  once  in  force,  without  the 
payment  or  tender  of  the  unearned  premiums  (Hathom 
V.  Germania  Ins.  Co.,  55  Barh.  28  ;  Van  Valkenburgh  v. 
Lenox  Fire  Ins.  Co.,  51  N.  Y.  465  ;  -^tna  Ins.  Co.  v. 
Maguire,  51  III.  342). 

III.  There  was  no  cancellation  of  the  policy,  even  if 
notice  without  repayment  of  the  unearned  premium  had 
been  sufficient,  as  there  was  no  notice  to  or  act  of  the 
assured.  The  clause  in  the  policy,  making  the  person 
who  procures  the  insurance  "the  agent  of  the  assured, 
in  any  transaction  relating  to  this  insurance,"  does  not 
make  such  person  the  agent  of  the  assured  to  give  or 
receive  notice  of  its  termination  (White  v.  Connecticut 
Ins.  Co.,  120  Mass.  333 ;  Grace  v.  American  Central  Ins. 
Co.,  100  U.  S.  278  ;  reversing  Id.  16  Blatch.  433  ;  S.  C,  8 
Rep.  771 ;  7  lb.  388  ;  Rothschild  v.  Am.  Central  Ins.  Co., 
74  Mo.  44  ;  First  National  Fire  Ins.  Co.  v.  Isett,  14  Rep. 
278  ;  Latoix  v.  Germania  Ins.  Co.,  27  La.  Ann.  113 ; 
Hodge  V.  Security  Ins.  Co. ,  33  Hun,  583 ;  Van  Valken- 
bugh  V.  Lenox  Fire  Ins.  Co.,  51  N.  Y.  465 ;  Stilwell  t\ 
Mutual  life  Ins.  Co.,  72  lb.  385). 

Wetmore  <t  Jenner,  for  respondent. — I.  The  scope  of 
Rieger's  authority  extended  to  the  cancellation  of  the 
poUcy  as  well  as  the  procurement.    The  poUcy  provided 


VON  WEIN  «.  SCOTTISH,  &c.  INS.  CO.  493 


Respondent's  points. 


that  he  should  be  deemed  the  agent  of  the  assured  'Mn 
any  transaction  relating  to  the  insurance. "  This  language 
is  broad  enough  to  cover  the  act  of  cancellation.  Eieger's 
agency  did  not  terminate  with  the  procurement  of  the 
policies.  It  included  at  least  the  payment  of  the  premi- 
ums, and  did  not  terminate  until  the  premiums  were 
paid. 

Although  the  poUcy  had  been  delivered  by  the  com- 
pany to  Eieger  without  the  payment  of  the  premium,  and 
the  policy  would  have  been  good  because  credit  for  the 
premium  had  been  given  to  Rieger,  it  was  competent  for 
the  company  and  Rieger,  to  whom  the  credit  had  been 
given,  and  until  the  premium  had  been  paid,  to  stop  the 
period  of  the  credit  and  cancel  the  policy  (Armour  v.  Ins. 
Co.,  47  Super.  Ct.  352  ;  Standard  Oil  Co.  v.  Ins.  Co.,  64 
N.  Y.  85). 

II.  The  agreement  of  the  company  and  Rieger  operated 
to  cancel  the  policy.  Rieger,  the  broker,  went  to  the 
office  of  th^  company  and  said  that  Mr.  Voji  Wien  *'  had 
insurance  enough  without,  and  I  told  Mr.  Talbot  that  I 
wanted  him  to  mark  it  off  and  consider  it  as  canceled." 
Talbot  (on  behalf  of  the  company)  said,  * '  We  will  mark 
it  off  and  consider  it  off  now  ;  we  want  you  to  get  the 
policies  back  as  soon  as  you  can. "  This  was  a  present 
agreement  of  cancellation,  which  became  operative  from 
that  moment  to  cancel  the  policy.  By  the  terms  of  the 
poUcy  a  verbal  notice  or  agreement  was  sufficient.  The 
man  who  applied  for  the  insurance  asked  for  its  cancella- 
tion. The  poUcy  did  not  require  notice  to  be  given  to  the 
assured  himself.  There  was  no  premium  to  be  refunded, 
none  had  been  paid.  That  the  notice  was  effective,  see 
{Story  Agency,  §  140,  and  cases  cited  ;  Standard  Oil  Co.  r. 
Ins.  Co.,  64  N.  Y.  85  ;  Armour  v,  Ins.  Co.,  47  Super.  Ct. 
352  ;  Ins.  Co.  v.  Mueller,  8  Ins.  L.  J.  263 ;  Bank  of  U.  S. 
V.  Davis,  2  Hill,  461 ;  McEwen  v.  Ins.  Co.,  5  lb.  101 ; 
Fulton  Bank  v.  Canal  Co.,  4  Paige,  187  ;  Boyd  v.  Vander- 
kemp,  1  Barh.  Ch.  273). 
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By  the  Court.— Truax,  J.— The  trial  judge  erred  in 
allowing  the  defendant  to  prove  that  it  had  given  notice 
of  the  cancellation  of  the  policy  to  Rieger  ;  or,  in  other 
woi-ds,  it  was  error  to  hold  that  Bieger  was  the  plaintiff's 
agent  to  whom  notice  of  the  cancellation  of  the  policy 
could  be  given. 

The  evidence  shows  that  Bieger  was  employed  by  the 
plaintiff  to  procure  certain  insurance,  and  that  he  pm- 
cured  tliat  insurance.  His  employment — his  agency — 
then  ended,  and  notice  to  him  was  not  notice  to  plaintiff. 

The  defendant  claims  that  Spitzer  was  plaintiff^s  agent, 
and  that  Rieger  was  Spitzer's,  and,  therefore,  plaintiff's 
agent.  But  there  is  no  evidence  that  tends  to  show  that 
Spitzer  was  plaintiff's  agent  for  any  other  purpose  than 
the  purpose  of  procuring  insurance.  When  the  insurance 
was  procured,  his  agency  ended. 

This  view  of  the  case  is  not  affected  by  the  clause  of 
the  policy  that  the  insurance  broker  '*  shall  be  deemed  to 
be  the  agent  of  the  insured  in  any  transaction  ]:elating  to 
the  insurance." 

The  giving  notice  of  cancellation  of  the  policy  does  not 
relate  to  the  insurance ;  it  relates  to  the  cancellation  of 
the  contract  of  insurance,  and  not  to  the  making  of  such 
contract.  An  authority  to  make  a  contract  for  another 
does  not  carry  with  it  by  impUcation,  authority  to  cancel 
that  contract  (Hodge  v.  Security  Ins.  Co.,  33  Hun^  583; 
StilweU  V.  Mut.  life  Ins.  Co.,  72  K  Y.  385  ;  Van  VaUten- 
burgh  t\  Lenox  Fire  Ins.  Co.,  51  lb.  465  ;  Grace  r.  Amer- 
ican Central  Ins.  Co.,  109  U.  S.  278). 

This  nile  works  no  hardship  to  the  insurer.  The  right 
to  cancel  the  contract  of  insurance  still  remains.  It  only 
requires  that  notice  of  cancellation  shall  be  given  to  the 
insured,  or  to  this  agent  to  whom  he  has  given  an  author- 
ity to  receive  such  notice. 

The  cases  of  Rohrbach  v.  Germania  Fire  Ins.  Co.  (63 
N.  Y.  47),  and  Alexander  v.  Germania  Fire  Ins.  Co.  {(o6 
J\\  F.  464),  deal  with  matters  before  the  issuing  of  the 
policy  (Whited  v.  Germania  Fire  Ins.  Co.,  76  N.  F.  415), 
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and  the  court  of  appeals  says  in  the  case  last  cited,  that  it 
haft  not  yet  extended  the  clauses  of  the  policy  quoted 
above,  beyond  matters  that  occurred  before  the  issuing  of 
the  policy  (p.  419).  I  cannot  find  that  it  has  extended 
that  clauso  any  farther  since  the  decision  of  the  White  J 
case. 

This  remark  is  to  be  borne  in  mind  while  considering 
the  case  of  Standard  Oil  Co.  v.  Triumph  Ins.  Co.  (64  N. 
Y.  85),  in  which  case,  the  persons  who  procured  the  insur- 
ance were  the  plaintiff's  agents  generally  for  placing  and 
keeping  upon  ])laintiff's  property  a  large  line  of  insurance 
(p.  86),  and  they  returned  the  policy  for  cancellation  (p. 
87).  The  question  of  notice  of  cancellation  to  an  agent 
is  not  in  that  case. 

The  poUcy  of  insurance  was  delivered  to  the  plaintiff 
without  requiring  the  payment  of  the  premium.  This 
raises  the  presumption  that  a  credit  was  intended  and  the 
pohcy  is  valid  (Washoe  Tool  Co.  v,  Hibemia  Ins.  Co.,  66 
iV:  F.  613  ;  Angell  v,  Hailford  Fire  Ins.  Co.,  59  Ih.  171 ; 
Bowman  v.  Agricultural  Ins.  Co.,  59  lb.  521).  But  the 
fact  that  credit  was  given,  does  not  make  it  necessary  for 
the  defendant  to  offer  to  return  a  premium  that  it  never 
had  received. 

The  judgment  and  order  appealed  from  are  reversed, 
and  a  new  trial  is  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 


Freedman,  J.,  concurred. 
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CLAYTON  PLATT,  Appellant,  v.  THE  RICHMOND, 
YORK  RIVER  &  CHESAPEAKE  R.  R.  CO., 
Respondent. 

Common  carriers.  —Bill  of  lading  ^effect  when  put  in  evidence  generally — 
clutue  limiting  liability  in  case  of  fire, — Burden  of  proof — Contracts — 
by  what  law  to  be  tested. 

In  an  action  against  a  common  carrier  for  loss  of  goods,  \vhcre  the  bills  of 
lading  arc  put  in  e\'idence  by  plaintiff  generally,  and  without  limitation, 
it  cannot  be  claimed  on  appeal  that  they  do  not  constitute  the  contract 
between  the  parties. 

Where  the  bill  of  lading  contains  a  clause  exempting  the  carrier  from 
loss  or  damage  by  fire,  unless  such  fire  be  proved  to  have  occurred  from 
the  fraud  or  gross  negligence  of  defendant  or  his  agents,  the  burden  is 
on  plaintiff  seeking  to  recover  for  such  loss,  to  show  Uiat  the  fire 
occurred  from  the  causes  enumerated. 

It  ap[>eared  that  the  defendant  was  a  Virginia  corporation,  and  that  its 
line  was  wholly  operated,  and  the  loss  occurred  in  that  state.  The  bill 
of  lading  in  question  containing  the  above  limitation  on  the  carrier's 
liability,  was  given  in  the  state  of  South  Carolina,  and  it  appeared  that 
by  the  laws  of  that  state,  no  special  contract  shall  ^'  limit  or  affect  the 
liability  at  common  law  of  any  railroad  company  within  this  state,  for  or 
in  respect  of  any  goods  to  be  earned  and  conveyed  by  them."  B^eUl^ 
that  defendant  not  being  a  railroad  company  in  the  state  of  South  Caro- 
lina, on  the  evidence  herein  was  not  bound  by  the  laws  of  that  state,  and 
that  the  clause  in  the  bill  of  lading  limiting  the  carrier's  liability  was 
operative. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  December  7,  1885. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered 
on  a  verdict  of  a  jury  under  the  direction  of  the  trial 
judge. 

The  action  was  brought  to  recover  the  value  of  sixty- 
five  bales  of  cotton  lost  in  transportation  by  the  defend- 
ant, as  a  common  carrier. 

The  facts  appear  in  the  opinion. 

Chambers,  Boughton  cfe*  Prentiss,  for  appellant. 
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Butler^  Stillman  &  Hvbhardy  for  respondent. 

Bythe  Court. —Truax,  J.— The  bills  of  lading  offered 
in  evidence  by  the  plaintiff  are  evidence  of  the  terms  of 
the  contract  between  the  parties  thereto.  It  is  true  that 
on  the  argument  before  the  general  term,  the  plaintiff 
claimed  that  the  bills  of  lading  were  not  offered  in  evi- 
dence as  contracts,  but  were  offered  merely  as  memor- 
andums by  which  to  identify  the  cotton  in  suit ;  but  such 
claim  was  not  made  on  the  trial.  The  bills  of  lading  were 
offered  generally  and  without  any  Umitation,  and  they 
were  treated  by  the  court  and  the  parties  to  the  action  as 
the  bills  of  lading  for  the  cotton  shipped  by  defendant  to 
plaintiff's  assignor,  so  that  it  is  now  too  late  for  the  plaint- 
iff to  claim  that  they  do  not  constitute  the  contract  under 
which  the  defendant  received  the  cotton. 

By  this  contract  the  defendant  was  exempted  f I'om  any 
responsibility  for  any  loss  or  damage  arising  from  fire,  un- 
less such  fire  were  proved  to  have  occurred  from  the  fraud 
or  the  gross  negligence  of  the  defendant  or  its  agents. 
This  put  upon  the  plaintiff  the  burden  of  establishing  the 
fact  that  the  fire  occurred  "  from  the  fraud  or  gross  negU- 
gence  "  of  the  defendant,  its  agents  or  servants  (Whit- 
worth  V.  Erie  Railway  Co.,  87  N.  Y.  413).  But  the 
evidence  shows  conclusively  that  the  fire  occurred  without 
any  fraud  or  gross  negligence  on  the  part  of  the  defend- 
ant or  its  sei'vants  or  agents,  and  it  was  not  error  to  direct 
a  verdict  for  the  defendant  unless,  as  claimed  by  the 
plaintiff,  the  contract  is  prohibited  by  the  laws  of  the 
states  where  it  was  made. 

The  cotton  was  shipped  from  different  places  in 
Georgia,  North  Carohna  and  South  Carolina,  to  the  plaint- 
iff's assignor  in  New  York.  The  complaint  alleges,  and 
the  answer  admits  that  the  defendant  is  a  corporation 
created  by  and  under  the  laws  of  the  state  of  Virginia. 
The  proof  shows  that  the  defendant's  road  extended  from 
Richmond,  Virginia,  to  West  Point,  in  the  same  state. 
The  defendant  was  acting  in  Virginia  as  a  member  of  the 
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Piedmont  Air  Line^  and  the  other  lines  that  received  the 
Roods  in  Georgia  and  North  and  South  Carolina.  The 
goods  were  destroyed  in  Virginia. 

The  plaintiff  offered  in  evidence  chapter  65,  eection  2, 
of  the  Revised  Statutes  of  South  Carolina  (1873),  which 
provides  that  no  special  contract  shall  ''  limit  or  affect  the 
liability  at  common  law  of  any  i:ailroad  company  within 
this  state  for,  or  in  respect  of  any  goods  to  be  carried  and 
conveyed  by  them."  But  the  defendant  is  not  a  raiboad 
company  within  the  state  of  South  Carolina,  and  on  the 
evidence  in  this  case  is  not  bound  by  the  laws  of  South 
Carolina. 

The  plaintiff  also  offered  in  evidence  certain  portions 
of  the  laws  of  Georgia  which  prohibit  common  carriers 
from  limiting  their  legal  liability  by  notice,  but  these  laws 
also  provide  that  the  carrier  "may  make  an  express 
contract,  and  will  then  be  governed  thereby."  This,  we 
have  seen,  was  done  by  the  defendant  in  this  case. 

The  only  evidence  before  the  trial  court  of  the  law  of 
North  Carolina  on  this  point  was  the  case  of  Smith  v.  N. 
C.  R.  R.  Co.  (64  N.  C.  235),  but  this  case  is  an  author- 
ity that  a  common  carrier  may  in  North  Carolina  limit 
his  hability  by  special  contract,  as  was  done  in  this  case. 

I  am  of  the  opinion  that  there  was  no  evidence  before 
the  trial  court  that  either  of  the  bills  of  lading  which  are 
the  evidence  of  the  contract  between  the  plaintiff's 
assignor  and  the  defendant,  was  prohibits  by  the  laws  of 
the  state  in  which  the  bill  of  lading  "was  issued. 

This  view  of  the  case  renders  it  unnecessary  for  us  to 
determine  whether  the  defendant  is,  or  is  not  entitled  to 
the  benefit  to  be  derived  from  and  under  the  policy  of 
insurance  mentioned  in  the  evidence. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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HENRIETTA  C.  SMITH,  Appellant,  v.  JOHN  I. 
CORNELL,  AS  Executor  and  Trustee,  &c.,  Res- 
pondent, 

Subrogation — Ecentual  liabUUy  of  party  seeking. 

One  vhose  own  property  is  eventually  liable  for  a  claim,  to  the  payment 
of  which  other  property  is  applicable  in  the  first  instance,  will  not  be 
subrogated  in  the  place  of  the  party  who  held  such  claim,  and  to  whom 
the  same  had  been  paid  out  of  the  property  of  the  party  seeking  a  sub- 
rogation, as  to  the  rights  which,  before  such  payment,  he  had  to  require 
satisfaction  of  such  claim  out  of  the  property  which  in  the  first  instance 
was  applicable  thercta 

Thus,  two  parcels  of  land  were  delivered  to  an  executor,  on  a  valid  trust  to 
receive  and  pay  rents  during  certain  lives,  and  the  remainder  in  fee 
descended  to  the  heir  at  law;  at  the  testator^s  death,  certain  taxes  were 
due  and  unpaid.  Pursuant  to  a  judgment  of  foreclosure  and  sale  made 
June  11,  1883,  as  to  one  parcel,  and  a  judgment  of  sale  in  an  action  for 
dower  made  September  20,  1883,  as  to  the  other,  these  taxes  were  paid 
out  of  the  proceeds  of  sale  (the  executor  not  having  previously  paid  them 
out  of  the  personalty),  and  the  surplus  funds  were  paid  to  the  executor 
as  trustee.  The  testator  died  January  24,  1883,  leaving  suflBcient  per- 
sonalty wherewith  to  pay  these  taxes,  which  were  preferred  debts. 
Lettcra  testamentary  were  issued  February  12,  1883.  The  heir  at  law 
commenced  the  action  February,  1885,  praying  to  be  subrogated  in  the 
place  of  the  authorities  to  whom  such  taxes  were  paid,  as  to  the  amount 
thereof,  and  that  defendant  pay  the  amount  thereof  with  interest,  to 
her.  Defendant,  by  his  answer,  set  up  that  he  had  received  all  the 
known  assets  or  personal  property  of  the  testator,  and  that  the  admitted 
unpreferred  claims  against  the  estate  were  largely  in  excess  of  the  assets 
received  by  him,  including  such  surplus  funds.  Plaintiff  demurred  to 
the  answer,  as  insufficient  in  the  law. 
ITeldy  that  the  answer  presented  a  good  defense. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1886. 

Appeal  from  judgment  entered  upon  order  overrul- 
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ing  demurrer    to  defendant's    answer,   and  from   such 
order. 

The  complaint  avers  that  the  plaintiff  is  the  only 
child,  and  heir  at  law  of  Gershom  B.  Smith,  deceased ; 
that  Gershom  B.  Smith  died  leaving  a  last  will  and  testa- 
ment, which  was  duly  proved  on  February  12,  1883  ;  that 
on  the  same  day,  the  defendant  qualified  as  executory 
that  by  the  third  clause  of  the  will,  the  said  Smith  devised 
certain  premises  owned  by  him  in  fee,  and  known  as  Nos. 
18  and  20  Howard  street,  in  this  city,  to  the  defendant 
Cornell  as  executor  in  trust  to  take  charge  of  and  collect 
the  rents  and  income  of  such  premises  during  the  lifetime 
of  two  nephews,  Thomas  and  Benjamin  Oliphant,  and  to 
pay  over  to  three  nephews  which  were  named,  and  upon 
the  further  trust,  after  the  death  of  the  two  first  named 
nephews,  to  convey  the  premises  to  certain  parties  named 
in  the  wUl,  if  they  should  then  be  living ;  that  at  the  time 
of  the  death  of  the  testator,  No.  18  Howard  street  was 
subject  to  unpaid  taxes,  which,  with  interest,  amounted 
to  about  $2,G15,  and  No.  20  Howard  street  was  subject  to 
unpaid  taxes,  amounting^  with  interest,  to  about  $1,570  ; 
that  No.  20  Howard  street  was,  at  the  time  of  the  death, 
incumbered  by  two  mortgages  made  by  him,  one  for 
$7,000,  and  the  other  for  $3,748  ;  that  after  the  death,  an 
action  was  begun  for  the  foreclosure  of  the  mortgages 
upon  No.  20  Howard  street,  and  a  judgment  of  fore- 
closure and  sale  rendered,  under  which  the  premises  were 
sold,  and  out  of  the  proceeds  of  sale,  the  amount  of 
unpaid  taxes  upon  the  premises,  viz.,  $1,574,  was  paid,  in 
accordance  with  the  direction  of  the  judgment ;  that 
there  was  a  surplus  of  $1,215,  after  payment  of  the  tax^ 
the  amount  due  upon  the  mortgage,  and  all  other  charges, 
which'surplus  was  paid  to  the  defendant  as  trustee  under 
the  third  clause  of  the  will ;  that  the  testator  left  a  widow, 
Ann  E.  Smith,  who  became  entitled  to  dower,  and 
brought  her  action  for  it,  and  in  that  action  judgment 
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was  rendered  that  No.  18  Howard  street  be  sold,  and  it 
was  accordingly  sold  on  October  18,  1883,  and  from  the 
proceeds  the  taxes  unpaid  upon  the  premises,  were  paid 
with  interest,  in  the  amount  of  $2,615,  in  accordance  with 
the  directions  of  the  judgment ;  that  after  payment  of  all 
charges  and  expenses,  there  was  a  surplus  of  $3,232, 
which  was  paid  over  to  the  defendant  as  trustee  under  the 
will ;  that  after  the  sales  of  both  of  the  premises,  the 
plaintiff  began  an  action,  in  which  a  judgment  was  duly 
entered,  declaring  that  the  trust  described  in  the  third 
clause  of  the  will,  so  far  as  it  authorized  the  defendant  to 
collet  the  rent  of  the  premises  Nos.  18  and  20  Howard 
street,  during  the  lives  of  the  two  nephews,  was  a  valid 
trust  in  lands,  and  vested  in  the  defendant  an  estate  in 
such  lands  for  the  joint  Uves  of  the  two  nephews,  but 
that  the  trust  to  convey  the  fee  after  the  termination  of 
said  two  Uves  was  not  a  lawful  trust,  and  did  not  vest  in 
the  trustee  any  estate  ;  that  upon  the  death  of  the  testa- 
tor, the  fee  descended  to  the  plaintiff  as  sole  heir  at  law, 
subject  to  the  Ufe  estate  described  ;  and  it  was  further 
adjudged  that  each  surplus  above  referred  to,  was  to  be 
deemed  real  estate  impressed  with  the  valid  trust,  and 
that,  subject  to  the  execution  of  such  tiiist,  the  principal 
of  said  funds  was  vested  in  the  plaintiff,  and  should  be 
paid  over  to  her  upon  the  termination  of  such  life  estate, 
as  the  owner  in  fee  of  the  land  represented  by  such  funds ; 
that  the  taxes  hereinbefore  referred  to,  in  all  $4,185,  were 
a  debt  or  claim  against  the  estate  of  the  testator,  which 
the  defendant,  as  executor,  was  bound  in  law  to  have 
paid  out  of  the  personal  estate  of  the  testator  in  prefer- 
ence to  and  before  payment  of  any  other  debts  of  less 
degree  ;  that  the  testator  left  personal  estate  to  the 
amount  of  $9,000  and  upwards,  and  more  than  enough  to 
pay  said  taxes,  and  by  the  neglect  of  the  defendant  to  pay 
the  same,  the  said  taxes  were  paid  from  the  said  lands,  in 
the  manner  before  described  by  the  complaint. 

The  complaint  asked  as  relief  that  the  plaintiff  ^^may 
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be  subrogated  in  the  place  and  stead  of  the  authorities  of 
the  city  of  New  York,  to  whom  such  taxes  were  paid,  as 
to  the  amount  thereof ;  that  such  amount  and  interest 
thereon  be  adjudged  to  be  a  preferred  claim  against  said 
estate  in  favor  of  the  plaintiff  as  taxes  due  at  the  time  of 
the  death  of  the  testator  ;  and  that  the  defendant,  as  such 
executor  of  the  will  of  said  Gershom  B.  Smith,  deceased, 
may  be  adjudged  to  pay  the  plaintiff  the  amount  of  said 
taxes  and  interest  as  such  preferred  claim,  out  of  the  per- 
sonal estate  of  the  deceased  in  his  hands  after  deducting 
only  his  lawful  commissions  and  the  charges  of  adminis- 
tration." 

The  action  was  begun  in  March,  1885. 

The  answer  alleged :  "  First,  that  the  admitted  claims 
of  unpreferred  ci'editors  against  the  estate  represented  by 
him  are  largely  in  excess  of  the  assets  received  by  him  as 
alleged  in  the  complaint,  and  that  defendant  has  received 
all  the  known  assets  or  personal  property  belonging  to 
the  testator  at  the  time  of  his  death.  Second,  that  said 
surplus  funds  were  paid  into  the  hands  of  the  defendant 
pursuant  to  orders  of  the  court  entered  in  the  actions  of 
foreclosure  and  dower  alleged  in  the  complaint,  on  the 
application  of  this  defendant  and  with  plaintiff's  consent, 
she  being  a  pai-ty  to  said  actions,  as  was  also  this  defend- 
ant." 

The  plaintiff  demurred  to  this  as  insuf&dent  in  law. 

The  court  overruled  the  demurrer  and  oixiered  judg- 
ment for  defendant  dismissing  complaint,  with  leave  to 
plaintiff  to  withdraw  demurrer  on  payment  of  costs. 

The  following  opinion  was  rendered  at  special  term: 

Ingraham,  J — ^^  Assuming  that  the  complaint  allies 
a  good  cause  of  action,  I  think  the  defense  that  the  claims 
against  the  estate  are  largely  in  excess  of  the  assets, 
including  the  amount  of  the  surplus  funds  received  by  the 
executor  as  described  in  the  complaint,  is  a  good  defense 
to  the  cause  of  action  set  up  in  the  complaint. 

'^  It  is  clear  that  the  plaintiff  would  not  be  entitled  to 
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the  judgment  she  demands.  The  trust  in  the  will  by  the 
testator,  so  far  as  it  authorizes  the  trustee  to  rent  the  prop- 
erty and  collect  the  rents  and  profits,  and  to  pay  the  same 
to  the  beneficiary  named,  is  valid,  and  that  vested  the  title 
to  the  land  during  the  hves  of  the  beneficiaries  in  the 
trustee.  During  such  period,  the  trustee  would  therefore 
be  entitled  to  the  possession  of  the  premises,  and,  under 
the  judgment  entered,  would  be  entitled  to  the  surplus 
realized  on  the  sale  of  the  premises.  The  only  judgment 
that  could  be  granted  would  be,  that  the  executor  pay  to 
himself,  as  trustee  under  the  will,  the  amount  of  the  taxes 
paid,  to  be  held  under  the  valid  trust  contained  in  the  will. 

"  The  trustee  would,  therefore,  be  a  devisee  of  the  tes- 
tator, and  would  be  liable  for  his  debts  to  the  extent  of 
the  estate  that  was  devised  to  him  by  the  decedent  {Code, 
§  1843). 

"  The  demurrer  admits  that  the  admitted  claims  of  the 
uu  preferred  creditors  are  in  excess  of  the  assets  of  the 
estate,  including  this  fund. 

*^  It  is  apparent,  therefore,  that  the  judgment  directing 
the  executor  to  hold  this  fund  under  the  trust  contained 
in  the  will,  would  merely  render  necessary  another  pro- 
ceeding to  compel  the  trustee  to  pay  the  debts  of  the  estate 
out  of  the  trust  funds  in  his  hands. 

"In  an  action  between  the  same  parties  to  recover 
taxes  on  certain  other  real  estate  that  had  been  purchased 
by  plaintiff,  the  general  teim  of  this  court  appear  to  have 
held,  that  under  such  circumstances,  the  action  could  not 
be  maintained.* 

"  I  think,  therefore,  the  demurrer  should  be  overruled, 
with  costs,  plaintiff  to  have  leave  to  withdraw  demurrer 
on  payment  of  costs." 

The  plaintiff  did  not  withdraw  the  demurrer,  and  judg- 
ment was  thereupon  entered,  dismissing  the  complaint, 
with  costs. 

From  such  judgment  plaintiff  appeals. 


*  Smith  V,  Cornell,  51  JSuper,   Ct.  354. 
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Stilwell  &  SwaiUy  attorneys,  and  Benjamin  M,  Stil- 
tvellj  of  counsel  for  appellants,  argued  : — I.  The  plaintiff 
had  an  estate  in  the  lands  which  were  sold,  and  applied 
to  the  payment  of  the  taxes  in  question,  for  which  she 
was  not  liable,  and  which  should  have  been  paid  by  the 
defendant  as  executor,  and  is  therefore  entitled  to  subro- 
gation, in  the  place  and  stead  of  the  corporation  author- 
ities of  the  city,  as  a  preferred  creditor  of  the  estate. 

II.  An  executor  is  required  by  law,  before  paying  any 
general  creditor,  to  pay,  out  of  the  personal  estate,  aJl 
taxes  imposed  upon  the  lands  of  the  testator,  and  unpaid 
at  the  time  of  his  death ;  and  it  is  admitted  that  the 
defendant  as  such  executor  had  in  his  hands  sufiBcient 
funds  to  pay  the  taxes  in  question,  and  neglected  to  pay 
them,  and  they  were  collected  from  the  plaintiff's  land. 
Whether  or  not  the  claims  of  unpreferred  creditors 
against  the  estate  exceed  the  assets,  is  entirely  immaterial. 
It  cannot  be  claimed,  that  because  the  assets  are  not 
suflBcient  to  pay  the  general  creditors,  the  executor  is 
excused  from  paying  the  preferred  creditors,  to  pay  whom 
he  has  abundant  funds  in  hand.  Nor  can  the  defendant, 
as  executor,  claim  an  offset  or  counter-claim,  against  the 
plaintiff's  claim  or  that  of  the  defendant  as  trustee,  on  the 
ground  that  the  plaintiff,  as  heir-at-law,  or  that  the  defend- 
ant, as  devisee,  may  become  liable  for  the  general  debts  of , 
the  testator,  because  of  the  insufficiency  of  the  assets. 
Neitlier  the  heir-at-law  nor  the  devisee  is  Uable  to  the 
executor,  but  only  to  creditors  ;  nor  can  the  executor 
maintain  any  action  against  the  heir-at-law,  or  devisee, 
to  recover  the  value  of  the  land  descended  {Code,  §  1848). 
Even  the  creditors  have  no  cause  of  action  against  the 
heir-at-law  or  devisee  until  the  expiration  of  three  years 
after  the  issue  of  letters  testamentary  {Code^  §  1844), 
which  time  has  not  yet  expired. 

III.  The  real  estate,  upon  which  these  taxes  were  im- 
posed, having  been  sold  under  prior  incumbrances,  and 
the  proceeds  distributed,  as  required  by  law,  no  action 
could  be  taken  by  the  executor  in  the  surrogate's  court, 
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under  section  2750,  to  reach  these  lands  or  their  proceeds, 
for  the  purpose  of  applying  them  to  the  payment  of  the 
debts.  These  proceeds  could  only  be  reached  by  creditors 
under  sections  1848-9.  The  fact  that  the  plaintiff  as  heir- 
at-law,  and  the  defendant  as  tiiistee  and  devisee,  are  Uable 
to  the  creditors  of  the  testator,  to  the  extent  of  the  estate, 
right  and  interest  in  the  real  property  which  descended, 
or  was  devised  to  them,  would  seem  to  be  a  good  reason 
why  they  should  recover  from  the  executor  these  taxes, 
which  are  in  effect  a  part  of  the  value  of  the  real  estate, 
in  order  that  they  may  be  in  funds  to  pay  the  debts  for 
which  they  are  Uable. 

IV.  The  learned  judge  below,  in  holding,  that  to  sus- 
tain this  demurrer  and  give  judgment  for  the  plaintiff  in 
this  action,  would  only  render  necessary  another  proceed- 
ing to  compel  the  trustee  to  pay  the  debts  of  the  estate 
out  of  the  funds  in  his  hands,  overlooked  the  fact  that 
such  proceedings  against  the  devisee  could  be  instituted 
by  the  creditors,  and,  after  they  had  exhausted  their 
remedy,  against  the  heirat-law  {Code^  §  1849).  The  fact 
that  the  plaintiff,  or  the  defendant  as  her  trustee,  may 
hereafter,  under  certain  contingencies,  be  called  upon  by 
creditors  to  account  for  the  moneys  recovered  in  this 
action,  would  seem  to  furnish  no  reason  why  the  plaintiff 
and  the  defendant  as  her  trustee  should  not  recover  the 
same  from  the  executor.  If  the  heir-at-law  is  responsible 
for  the  debts  of  the  testator,  it  is  not  to  be  presumed  that 
she  will  refuse  to  pay  them,  or  that  any  action  will  bo 
necessary  to  collect  the  same  to  the  extent  of  her  lia- 
bility. 

A.  J.  McCiiUonghy  attorney,  and  Horace  Secor,  of 
counsel  for  respondent,  argued  : — I.  Even  if  plaintiff,  as 
heir-at-law,  were  entitled  to  payment  of  these  taxes,  in 
preference  to  other  debts,  she  would  not  be  entitled  to  the 
judgment  asked.  In  that  event,  the  judgment  would 
direct  the  defendant  to  add  the  amount  of  the  taxes  to 
the  surplus  funds  already  in  his  hands,  and  hold  the 
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entire  amount  upon  the  trust  set  out  in  the  complaint, 
the  life  tenants  having  the  same  rights  as  plaintiff,  as 
reversioner. 

n.  A  complete  ansvrer  to  this  action  arises  from  the 
fact  that  the  admitted  claims  against  the  estate  repre- 
sented by  the  defendant,  are  largely  in  excess  of  the 
assets  received  by  him,  including  the  amoimt  of  the  sur- 
plus funds  received  by  him.  It  therefore  appears  that  if 
these  taxes  were  paid  out  of  the  personalty,  the  decedent's 
real  estate  would  have  to  be  sold  to  pay  his  debts.  As  it 
is,  this  sinplus  will  have  to  be  applied  to  that  purpose. 
So  that,  if  plaintiff  succeeded  in  this  action,  the  amount 
of  her  recovery  would  be  followed  in  a  proceeding  by  the 
executor  to  apply  it  to  the  payment  of  testator's  debts. 
Therefore,  the  dismissal  of  plaintiff's  complaint  saves  cir- 
cuity of  action,  and  under  the  i-ule  which  forbids  circuity 
in  legal  proceedings — circutttts  est  evitandus :  in  accord- 
ance with  which  a  court  of  law  will  endeavor  to  prevent 
circuity  and  multiplicity  of  suits,  where  the  circumstances 
of  the  litigant  parties  are  such  that,  on  changing  their 
relative  positions  of  plaintiff,  and  defendant,  the  recovery 
by  each  would  be  equal  in  amount  {BroovfCs  Leg.  Max. 
343,  et  seq.).  The  demurrer  was  properly  overruled,  and 
the  complaint  dismissed. 

Per  CXJRLA.M. — This  judgment  should  be  affirmed,  for 
the  reasons  adduced  by  the  learned  judge  below  in  his 
opinion. 

It  appears  from  the  facts  averred  in  the  complaint  and 
answer,  that  if  the  taxes  had  not  been  paid  out  of  the 
proceeds  of  the  real  estate,  the  executor,  in  the  ordinary 
performance  of  the  duties  of  his  office,  would  have  paid,  in 
the  first  instance,  the  taxes  out  of  the  personal  estate, 
then  he  would  have  applied  the  remainder  of  the  personal 
estate  to  the  payment  of  unpreferred  claims,  and,  there 
being  a  deficiency,  would  have  sold  in  proper  proceedings 
the  land,  so  far  as  necessary  to  provide  for  the  deficiency; 
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or  the  creditors  not  paid,  would  have  applied  to  have  the 
land  sold  (Code,  §  2749,  et  seq.). 

The  fact  that  before  there  appeared  to  be  any  defi- 
ciency, the  property  had  been  sold  in  actions  of  fore- 
closure and  for  dower,  would  not  have  affected  the  appli- 
cation of  whatever  surplus  there  might  have  been,  with 
or  without  taxes  first  deducted  ;  for  that  surplus  would 
be  treated  as  if  it  were  real  estate  {Code^  §§  2797,  2798). 
And  the  application  of  the  defendant's  estate  as  trustee 
would  have  been  postponed  to  the  application  in  the  first 
place  of  the  remainder  in  fee  in  plaintiff  {Code,  §  2764). 

As  it  stands,  if  the  taxes  be  deemed  paid,  there  wiU  be 
a  less  deficiency  of  assets  to  pay  the  unpreferred  claims, 
and  the  plaintiff's  estate  will  be  to  that  extent  relieved 
from  tho  former  obUgation  to  pay  the  deficiency.  If  the 
amount  of  taxes  that  have  been  paid  were  now  separated 
from  the  personal  estate,  and  placed  in  the  defendant's 
hands  as  trustee,  as  real  estate,  it  would,  in  the  end,  have 
to  respond  to  the  deficiency,  that  by  the  answer,  admitted 
by  the  demurrer,  it  is  certain  there  would  be.  And  then 
the  plaintiff  would  stand  where  she  does  now.  In  the 
end,  the  plaintiff  will  get  all  the  interest  she  is  entitled  to 
have  in  the  testator's  personal  or  real  estate.  The  defend- 
ant, as  executor,  represents  the  right  of  creditors,  and  can 
interpose  any  equity  in  their  behalf  that  they  could  inter- 
pose in  person.  If  these  views  be  correct,  this  action  is 
simply  to  change  a  method  of  administration,  when  the 
change  asked  wiU  not  benefit  the  plaintiff  pecuniarily. 

The  judgment  should  be  aflBrmed,  with  costs,  with 
leave  to  plaintiff  to  withdraw  demurrer  upon  payment  of 
the  costs  of  the  demurrer,  and  of  the  appeal 
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WILLIAM  A.  PITT,  Respondent,  v.  AUGUSTUS  C. 

DOWNING,  Appellant. 

Etidenre  intufficUnt  to  warrant  a  reeotery. — Performance  of  contract — 
following  direr.tionSj  vhen  jiutifUa finding  of. — I^o  o^er  to  return,  wting^ 
effect  of. 

Plaintiff  bad  three  separate  contracts  with  defendant  for  doing  work  and 
furnis^hing  materials;  on  one  he  was  to  rcceiye  the  cost  of  the  labor  and 
materials,  and  ten  per  cent  thereon ;  on  the  other  two  he  was  to  receive 
a  specific  sum.  To  sustain  his  claim  on  the  first  contract,  he  proved  in 
a  certain  manner  the  value  of  the  work  and  materials;  he  also  proved 
that  the  stipulated  compensations  in  the  other  contracts  would  not  give 
him  ten  per  cent  on  eitber  of  them;  he  then  testified  that  the  whole  bill 
for  everything  done  under  all  the  contracts,  did  not  net  him  a  greater 
profit  than  ten  per  cent. 

Ileld^  insufficient  to  establish  what  the  cost  of  the  work  and  materials, 
under  the  first  contract  was,  or  what  that  cost,  with  ten  per  cent 
added,  would  amount  to,  and  not  warranting  a  recovery  on  that  con- 
tract 

The  plaintifl*  contracted  to  put  in  a  house  a  steam  heating  apparatus,  which 
should  properly  beat  it  Defendant  claimed  that  the  apparatus,  as  put 
in,  did  not  properly  heat  the  house.  The  testimony  admitted  of  the 
construction  that  the  failure  so  to  heat  was  due  to  the  size,  kind  and  situ- 
ation of  tbe  boiler,  as  to  which  plaintiff  followed  defendant's  directions. 

Held^  that  upon  the  finding  of  said  facts,  a  finding  that  plaintiff  had  per- 
formed his  agreement,  was  justified. 

The  not  ofiering  to  return,  using  when  such  use  is  contemplated  by  the 
contract,  to  test  whether  the  thing  furnished  comports  with  the  contract, 
and  the  calling  on  the  party  furnishing  to  remedy  defects,  will  not  give 
an  action  on  the  contract  if  it  has  not  been  complied  with;  but  may  be 
used  as  evidence,  in  connection  with  all  other  pertinent  facts  bearing 
on  the  questions  of  waiver,  or  acceptance,  or  of  performance. 

Before  Sedgwick,  Ch,  J.,  Van  Vobst  and  Fbeedman,  J  J. 

Decided  Deceniber  7,  1885. 

Appeal  from  judgment  in  favor  of  plaintiff  against 
defendant,  entered  on  report  of  referee. 

The  facts  appear  in  the  opinion. 
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Joseph  W.  HowCy  attorney,  and  of  counsel  for  appel- 
lant. 

Amoux^  Rich  &  Woodford^  attorneys,  and  of  counsel 
for  respondent. 

Per  Cubiah. — This  action  was  brought  to  recover 
$9,523.42,  as  a  balance  due  the  plaintiff  for  work  done  and 
materials  furnished  by  plaintiff  at  request  of  defendant  in 
plumbing,  gas- fitting,  steam-heating  and  roofing  a  dwell- 
ing-house of  defendant.  The  plaintiff  claimed  to  recover 
for  the  value  of  the  work  and  materials  furnished  by  him. 

The  answer  averred  that  all  the  work  and  materials 
referred  to  in  the  complaint,  were  done  and  furnished 
under  three  separate  special  contracts.  One  related  to 
plumbing  and  gas-fitting,  and  by  it  the  plaintiff  agreed  to 
do  the  plumbing  and  gas-fitting  for  the  cost  of  the  labor 
and  materials,  with  ten  per  cent,  added.  The  second  was 
for  the  roofing,  and  provided  that  the  plaintiff  should  be 
paid  $568.  The  third  related  to  the  steam-heating  appar- 
atus, and  in  it  the  plaintiff  contracted  to  put  steam-heat- 
ing apparatus  in  the  house  for  the  sum  of  about  $4,000, 
and  agreed  that  he  would  put  it  in  in  a  workmanlike 
manner,  and  that  the  same,  when  put  in,  should  accom- 
plish the  purpose  for  which  it  was  intended,  namely,  the 
proper  warming  and  heating  the  said  house. 

The  referee  found  that  the  gas-fitting  and  plumbing 
were  done  under  a  special  contract,  Uke  that  in  the  answer. 
This  would  entitle  the  plaintiff  to  recover  the  amount  pro- 
vided to  be  paid  to  him  by  that  contract.  In  a  certain 
manner  he  proved  the  value  of  the  work  and  materials. 
As  there  would  be  no  presumption  that  this  value  was 
cost  and  ten  per  cent.,  it  would  not  be  the  measure  of  his 
recovery.  He  beyond  this  proved,  that  the  stipulated 
compensation  for  the  roofing,  &c.,  would  not  give  him 
ten  per  cent,  profit,  and  for  the  steam-heating  apparatus 
would  not  give  ten  per  cent,  profit,  and  then  he  testified 
that  the  whole  bill  for  everything  that  he  did  on  the  house^ 
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including  the  two  contracts,  did  not  net  him  a  greater 
profit  than  ten  per  cent .  There  was  no  other  evidence  on 
the  subject.  It  could  not  be  inferred,  from  the  testimony 
given,  that  the  charge  for  plumbing  and  gas-fitting  did 
not  include  more  than  ten  per  cent,  on  the  cost  of  the 
work  and  materials.  As  the  referee  based  the  plaintiffs 
recovery  upon  the  special  contract,  and  as  there  was  no 
proof  that  the  plaintiff's  charges  in  his  bill  accorded  with 
the  stipulated  compensation,  there  must  be  a  reversal  of 
the  judgment. 

As  to  the  steam-heating  apparatus,  the  referee  found 
that  the  plaintiff  contracted  with  the  defendant  to  put  a 
steam-heating  apparatus  in  his  house  for  $3,936,  which, 
when  put  in,  should  properly  heat  the  house. 

Undoubtedly,  if  the  steam  apparatus  did  not  properly 
heat  the  house,  the  plaintiff  would  not  have  the  right  to 
recover  the  stipulated  sum,  unless  he  showed  a  sufficient 
excuse  for  any  deficiency  in  that  respect.  The  referee 
refused  to  find  that  the  steam-heating  apparatus  did  not 
properly  heat  the  house,  after  having  foimd  that  the 
plaintiff  performed  his  agreement  in  respect  to  it.  The 
defendant's  counsel  claims  that  the  plaintiff's  own  testi- 
mony on  this  point  admits  that  the  apparatus  was  not 
sufficient,  because  it  gives  excuses  for  deficiencies  in  this 
respect.  It  appears,  however,  that  these  excuses  consist 
of  directions  that  were  given  by  the  defendant  through 
his  architect  to  make  certain  parts  of  the  apparatus, — for 
instance,  the  boiler, — of  a  certain  size  and  kind.  The  testi- 
mony admitted  of  the  construction  that  if  the  apparatus 
failed  to  supply  enough  heat,  it  was  due  to  the  size  and 
kind  and  situation  of  the  boiler.  If  these  followed  the 
direction  of  the  defendant,  then  the  plaintiff's  contract 
would  in  substance  be  that  the  apparatus  was  to  heat  the 
house  as  well  as  might  be  with  the  use  of  the  boiler  of  the 
kind  chosen  by  the  defendant,  placed  according  to  the 
direction  of  defendant.  If  the  referee  found  these  facts 
to  be  as  testified  to  by  the  plaintiff,  he  was  justified  in 
finding  that  the  plaintiff  had  performed  his  agreement 
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The  findings  proceed  in  favor  of  plaintiflf  on  another 
ground.  It  is  found  that  '*the  steam-heating  apparatus 
was  completed  by  the  winter  of  1881-82,  and  was  in  use 
during  that  winter  and  subsequently.  No  offer  to  return 
any  part  of  it  was  ever  made  by  the  defendant  to  the 
plaintiflf,  but  the  plaintiflf  was  called  upon  by  the  defend- 
ant, and  did  from  time  to  time  do  certain  work  upon  it, 
with  a  view  to  remedying  defects  as  they  were  dis- 
covered." 

If  the  defendant  did  in  eflfect  accept  the  work,  as  satis- 
factory to  him  under  the  contract,  there  is  no  reason  that 
he  should  not  be  liable  for  the  contract  price.  This  is 
said  of  this  contract,  in  consideration  of  the  uncertain 
condition  of  '  *  properly  heating  "  the  house.  To  a  certain 
extent  that  would  be  matter  of  opinion  or  judgment,  and 
the  defendant's  acts  might  conclude  him. 

The  mere  using  of  the  apparatus,  inasmuch  as  such 
use  was  contemplated  by  the  contract  for  the  purpose  of 
ascertaining  if  the  house  could  be  properly  heated  by  it, 
and  the  calling  upon  the  plaintiflf  to  remedy  defects,  and 
then  the  omission  to  oflfer  to  return  such  parts  as  could 
be  severed  from  the  house  without  damage,  provided  the 
special  contract  had  not  been  complied  with,  would 
not  have  given  an  action  upon  the  contract.  If,  as  the 
referee  has  found,  the  contract  had  been  performed,  that 
ends  all  doubt ;  but  if  not,  the  particular  facts  alluded  to 
wiU  not  necessarily  show  a  performance.  They  can  be 
used  as  evidence  in  relation  to  whether  there  was  a  waiver 
•of  perf oiTuance  or  an  acceptance  in  fact  with  a  waiver, 
and  also,  whether  there  had  been  peiformance,  and  as 
evidence  they  must  be  considered  with  all  the  other  perti  - 
nent  facts  of  the  case  (Smith  v,  Brady,  17  N.  Y.  173). 
This  case  shows  that  in  an  action  upon  a  special  contract, 
performance  or  waiver  of  perfonnance  must  be  proved 
to  uphold  a  recovery  upon  it.  There  is  no  question  pre- 
sented on  this  appeal  as  to  the  right  of  the  plaintiflf 
to  recover  for  the  reasonable  value  of  the  steam-heating 
iixture. 
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No  question  has  been  made  on  this  appeal  as  to  the 
plaintiff's  right  to  recover  under  the  contract  for  roofing. 

For  the  error  in  the  judgment  as  to  the  plumbing  and 
gas  fitting,  the  judgment  is  reversed,  and  a  new  trial 
ordered,  and  the  order  of  reference  vacated,  with  costs  of 
the  appeal  to  abide  the  event. 


HENET  A,  WEEKS,  iNDivmuALLY,  and  as  Administba- 
TOR,  &c.  OF  Nathaniel  T.  Weeks,  Deceased,  and 
AS  Executor  of  Mary  Weeks,  Deceased,  Respond- 
ent, V.  CHARLES  H.  OSTRANDER,  as  Executor 
OP  Catharine  Weeks,  Deceased  ;  and  JACOB 
WEEKS  CORNWELL,  as  Executor  of  Jacob 
Weeks,  Deceased,  and  as  Executor  of  Catha- 
rine Weeks,  Deceased,  Appellants,  Impleaded 
WTTH  GEORGE  W.  WEEKS,  as  Executor,  &c. 

liei  adjudicata — rival  elaimanU  to  legacy. —  Will,  construction  of. — 
'Bequest  of  bond  and  mortgage  subject  to  consent  of  Icstator^s  wife — direc- 
tion to  executors  to  cancel 

An  adjudication  in  an  action  brought  by  one  of  two  claimants  of  the  same 
specific  legacy  to  recover  the  same,  is  not  binding  upon  the  other  claim- 
ant, he  not  being  a  party  thereto ;  and  it  cannot  be  held  that  he  is 
represented  therein  by  the  executor  of  the  estate  against  whom  the  action 
is  brought. 

If,  from  an  examination  of  the  whole  will,  the  intent  of  the  testator  is  clear, 
and  such  intent  is  in  danger  by  inapt  or  inaccurate  modes  of  expression, 
it  is  the  duty  of  the  court  to  subordinate  the  language  to  the  intention ; 
and  in  such  case  the  court  may  reject  words  and  limitations,  supply 
them  or  transpose  them  to  get  at  the  correct  meaning. 

Accordingly,  where  it  appeared  that  the  will  contained  a  bequest  to  the 
testator*  a  wife  of  "  all  my  bonds  and  mortgages  .  .  .  subject  to  and 
charged  as  provided  in  the  26th  section  of  my  will,"  which  section 
authorized  and  directed  the  executors  to  cancel  and  satisfv,  for  the  con- 
sideration  of  one  dollar,  a  bond  and  mortgage  given  to  testator  by  M.  and 
N.  Weeks,  provided  the  testator^s  wife  should  consent  thereto ;  that  an 
action  was  brought  in  the  supreme  court  by  the  personal  representatives 
of  testator's  wife  against  said  executors,  to  recover  the  wife's  legacies, 
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to  which  action  N.  and  M.  Weeks  were  not  parties,  and  in  which,  aniong^ 
other  things,  it  was  adjudged  that  said  executors  pay  and  turn  over  to 
the  wife's  estate  the  bond  and  mortgage  in  question ;  and  it  further 
appearing  in  this  action,  subsequently  brought  in  behalf  of  N.  and  M. 
Week's  Qstate  against  said  executors  to  have  said  bond  and  mortgage 
declared  canceled,  and  to  obtain  a  discharge  of  record,  etc.,  that  testa- 
tor's wife  had  consented  in  writing,  to  the  cancellation  of  the  bond  and 
mortgage,  which  consent  was  delivered  to  said  executors  and  the  one 
dollar  paid  to  them,  and  that  they  had  refused  to  execute  a  satisfaction- 
piece. 

ffeld,  that  the  judgment  in  the  supreme  court  action  was  not  binding  on. 
N.  and  M.  Weeks  nor  on  plaintiff  claiming  under  them. 

Further  held^  that  the  provisions  of  the  will  were,  in  cflFect,  a  bequest  of 
the  bond  and  mortgage  to  N.  and  M.  AVeoks,  subject  to  the  consent  of 
testator's  wife,  and  that  no  discretion  was  invested  in  the  executors,  the 
direction  as  to  them  being  absolute. 

Further  held^  that  no  instrument  in  writing  was  necessary  to  discharge  the 
mortgage,  but  by  force  and  .effect  of  the  will,  in  compliance  with  its  con- 
ditions, the  debt  for  which  the  mortgage  was  given  as  security  became 
satisfied  and  discharged,  and  with  it  the  mortgage. 

Further  held,  that  plaintiff  was  entitled  to  judgment  declaring  the  bond 
and  mortgage  satistied,  and  directing  that  thssume  be  canceled  and  dis- 
charged of  record. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedmaj^,  J  J.. 

Decided  Decemher  7,  1S85. 

Appeal  from  judgment  in  favor  of  plaintiff,  entered  at 
special  tenn. 

The  action  was  brought  to  obtain  an  adjudication  that 
a  certain  bond  and  mortgage  had  been  canceled  and  satis- 
fied, as  provided  for  in  the  will  of  Jacob  Weeks,  deceased^ 
and  to  obtain  a  discharge  of  record  of  the  mortgage,  &c. 

The  facts  are  substantially  as  follows  : 

Jacob  Weeks  died  September  9, 1881,  leaving  a  widow^ 
Catharine  Weeks.  At  the  time  of  bis  death  he  owned  a 
bond  and  mortgage  for  $15,000,  made  to  him  by  his 
brother,  Nathaniel  T.  Weeks,  and  Mary  Weeks,  his  wife. 
Mary  Weeks  was  then  dead,  having  by  her  will  devised 
the  property  affected  by  said  mortgage  to  Nathaniel  T. 
Weeks  for  Ufe,  with  remainder   to   plaintiff  (thereby 
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appointed  her  executor),  who  was  the  only  child  and  heir- 
at-law  of  said  Nathaniel  T.  and  Mary  Weeks.  Nathaniel 
T.  Weeks  di3d  in  the  fall  of  1883,  intestate,  and  plaintiff 
was  his  administrator.  The  portions  of  Jacob  Weeks' 
will  applicable  to  this  $15,000  were  as  follows*:  "  11,  I 
give,  devise  and  bequeath  to  my  wife,  Catharine  Weeks, 
and  her  heirs  forever,  in  lieu  of  her  dower  in  my  estate, 
and  of  all  other  claims  whatsoever,  ...  all  my  bonds  and 
mortgages  .  .  .  except  as  hereafter  otherwise  specifically 
bequeathed  and  stated,  and  subject  to  and  charged  as  pro- 
vided in  the  twenty-sixth  and  thirtieth  sections  of  this, 
my  will.  .  .  .*'  "XXVT.  I  authorize  and  direct  my 
executors,  within  one  year  after  my  death,  to  cancel  and 
satisfy,  for  the  consideration  of  one  dollar,  the  bond  and 
mortgage  of  Mary  and  Nathaniel  Weeks  to  Jacob  Weeks, 
to  secure  the  payment  of  fifteen*  thousand  dollars,  pro- 
vided my  wife,  Catharine  Weeks,  shall  consent  thereto." 
The  thirtieth  section  did  not  refer  to  the  mortgage  in 
question.  "  XXX  M.  I  nominate  and  appoint  my  wife, 
Catharine  Weeks,  executrix ;  my  adopted  son,  Jacob 
Weeks  Corn  well,  my  nephew,  Samuel  Weeks,  Jr.,  and 
George  Washington  Weeks,  executors  of  this  my  last  will 
and  testament.  ..."  The  will  was  admitted  to  probate 
on  or  about  September  20,  1881,  and  letters  testamentary 
thereon  were  then  granted  to  Catharine  Weeks,  Jacob 
Weeks  Comwell  and  George  W.  Weeks  only.  On  Sep- 
tember 30,  1881,  Catharine  Weeks  signed,  executed, 
acknowledged  and  delivered  to  Henry  A.  Weeks,  who 
was  then  the  owner  in  remainder  of  the  property  affected 
by  said  mortgage,  and  who  was  acting  on  his  own  behalf 
individually,  and  on  behalf  of  Nathaniel  T.  Weeks,  a 
written  consent  to  the  cancellation  of  said  bond  and  mort- 
gage, reciting  said  26th  clause  of  the  will.  This  paper 
was  delivered  to  the  remaining  two  executors,  to  whom 
it  was  addi^ssed,  and  the  one  dollar  paid  to  them  by 
Henry  .A.  Weeks  on  October  1,  1881,  George  W.  Weeks 
transacting  that  part  of  the  business,  and  giving  to  Henry 
A.  Weeks  a  receipt,  signed  by  him  as  executor,  &c., 
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referring  to  said  26th  section  of  the  will,  and  reciting  the 
consent  of  the  widow,  &c.  Catharine  Weeks  died  April 
7,  1882,  leaving  a  will,  by  which  she  made  the  said  Jacob 
W.  Comwell  one  of  her  executors,  and  her  residuary- 
legatee,  and  also  named  the  defendants  Charles  H. 
Ostrander  and  Gteorge  W.  Weeks  executors. 

The  remaining  executors  of  the  estate  of  Jacob  Weeks 
refused  to  execute  a  satisfaction-piece  of  the  bond  and 
mortgage  in  question,  whereupon  this  action  was  brought. 

It  appeared  that  prior  hereto,  in  an  action  in  the 
supreme  court  between  the  executors  of  Catharine  Weeks, 
deceased,  and  the  executors  of  Jacob  Weeks,  deceased, 
this  plaintiff  not  being  a  party,  it  was  adjudged  that  the 
said  bond  and  mortgage  were  the  property  of  the  estate 
of  Catharine  Weeks,  deceased,  and  that  Charles  H. 
Ostrander,  as  executor  of  Catharine  Weeks,  deceased,  or 
he  and  his  co-executor,  should  recover  the  same,  and  that 
in  case  of  the  failure  of  the  executors,  &c.,  of  Jacob 
Weeks,  deceased,  to  deliver  over  the  said  bond  and  mort- 
gage to  the  said  executors,  &c.,  of  Catharine  Weeks, 
deceased,  the  executors  of  Jacob  Weeks,  deceased,  should 
pay  over  the  sum  of  $15,000  as  and  for  the  value  of  the 
principal  of  that  bond  and  mortgage. 

Plaintiff's  claim  was  resisted  on  the  grounds  that  said 
adjudication  was  binding  on  plaintiff  as  being  privy  to 
the  executors  of  Jacob  Weeks,  deceased  ;  that  there  was 
no  vaUd  consent  by  Cathai-ine  Weeks  to  satisfy  the  mort- 
gage, because  the  consent  was  neither  evidenced  by  Mrs. 
Weeks  joining  in  the  execution  of  a  satisfaction-piece,  nor 
certified  in  writing  on  the  satisfaction-piece,  as  was  claimed 
to  be  required  by  the  provisions  of  the  Eevised  Statutes 
as  to  powers  (3  R.  S.  Banks'  7th  Ed.  p.  2193,  §  122) ;  and 
that  as  the  power  was  not  exercised  *'  within  one  year," 
the  time  named  in  the  will,  it  could  not  now  be  exercised. 

The  following  opinion  was  delivered  at  special  term. 

Ingraham,  J. — The  first  question  to  be  determined  in 
this  action  is,  whether  or  not   the   judgment  ojf   the 
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supreme  court  in  the  action  of  Charles  H.  Ostrander,  as 
executor,  &c.,  against  Jacob  Weeks  Cornwell  and  Gteorge 
W.  Weeks,  as  executors,  &c.,  is  a  bar  to  this  action,  and 
a  conclusive  determination  of  the  questions  at  issue  here. 

That  action  was  commenced  by  one  of  the  executors  of 
the  last  will  and  testament  of  Catharine  Weeks,  deceased, 
to  compel  the  executors  of  the  last  will  and  testament  of 
Jacob  Weeks,  her  husband,  to  account  for  and  pass  over 
to  the  plaintiff  in  that  action  all  of  the  property  and 
money  due  to  the  estate  of  the  said  Catharine  Weeks, 
deceased,  from  the  estate  of  her  husband,  Jacob  Weeks, 
deceased,  and  was  in  effect  an  action  to  recover  the  lega- 
cies left  by  the  said  Jacob  Weeks  to  his  wife,  the  said 
Catharine  Weeks. 

The  plaintiff  in  this  action  was  not  a  party  to  that 
action,  and  can  only  be  bound  by  the  judgment  therein 
on  the  theoiy  that  he  was  represented  by  the  executors  of 
the  estate  of  Jacob  Weeks. 

The  authorities  cited  by  the  defendants  holding  that 
the  executors  of  the  estate  represent  the  residuary  estate, 
do  not  apply,  because  the  executors  in  such  a  case  repre- 
sent the  residuary  estate  for  the  purpose  of  protecting  it 
against  all  prior  claims  upon  it  which  might  diminish  its 
amoimt ;  and  in  an  action  either  by  a  creditor  or  by  a  par- 
ticular legatee,  the  executor  is  the  representative  of  the 
estate,  and  as  such  represents  the  residuary  legatees. 

The  case  is,  however,  very  different  where  two  parties 
claim  the  same  specific  legacy,  for,  in  that  case,  the  estate 
itself  is  not  increased  or  diminished  by  the  determination 
of  the  controversy  between  the  parties.  The  executor  is 
simply  as  to  the  subject  of  such  specific  legacy,  a  stake- 
holder ;  he  has  no  interest  in  the  determination  of  the 
controversy  as  to  whom  the  specific  legacy  is  payable, 
and  no  case  has  been  cited  to  me  holding  that  under  such 
circumstances  one  of  the  claimants  to  the  legacy  can  be 
bound  by  the  determination  against  the  stakeholder  in  a 
contest  to  which  he  is  not  a  party. 

In  Cromer  v.  Pinkney  (3  Barb.  Ch.  474),  dted  by 


WEEKS  t>.  OSTRANDER.  517 

Opinion  at  Special  Tcrm« 

defendants,  the  chancellor  said  :  '*  The  case  is  otherwise 
where  one  of  the  residuary  legatees  sues  for  his  share  of 
the  estate,  for,  as  an  accounting  of  the  estate  must  be 
taken  in  that  case,  the  executor  may  insist  that  the  other 
residuaiy  legatees  shall  be  brought  before  the  court,  to 
save  him  the  trouble  of  an  accounting  the  second  time  at 
their  suit," — showing  that  one  of  the  two  residuary  lega- 
tees would  not  be  bound  by  an  accoimting  of  the  executor 
in  an  action  to  which  he  was  not  a  party.  There  is  no  dis- 
tinction between  the  case  of  the  two  residuary  legatees 
and  the  case  of  two  claimants  to  a  specific  legacy. 

In  this  case,  the  defendant,  Jacob  Weeks  Cornwell,  is 
one  of  the  executors  of  Jacob  Weeks,  is  also  one  of  the 
executors  of  Catharine  Weeks,  and  is  the  residuary  legatee 
of  Catharine  Weeks,  and  appears,  therefore,  to  be  the 
one  who  would  be  mainly  benefited  by  a  determination 
of  this  action  in  favor  of  the  estate  of  Catharine  Weeks  ; 
and  it  would  be  repugnant  to  every  principle  of  justice  to 
hold  that  a  judgment  obtained  in  an  action,  brought  by 
him  as  executor  of  Catharine  Weeks  against  himself  as 
executor  of  Jacob  Weeks,  that  a  legacy  given  to  another 
person  not  a  party  to  such  action,  was  his,  would  bar  the 
legatee  from  maintaining  an  action  to  recover  such  legacy, 
yet  if  the  defendants'  position  is  sound,  that  would  be  the 
result. 

On  the  refusal  of  the  executor  of  an  estate  to  pay  to 
the  legatee  a  specific  legacy,  the  legatee  has  an  action  in 
his  favor  against  the  executor  (Codey  §  1819).  And  it 
would  hardly  be  claimed  to  be  a  defense  to  such  action 
that  the  executor  had  paid  the  legacy  to  another  person. 

The  executors  of  the  estate  of  Jacob  Weeks  cannot 
complain  if  they  have  to  pay  this  mortgage  under  the 
judgment  of  the  supreme  court.  They  could  have  inter- 
pleaded, as  to  the  bond  and  mortgage  in  controvei-sy,  the 
plaintiff  in  this  action  and  brought  him  before  the  court 
where  he  could  have  protected  his  interests. 

It  becomes  necessary,  therefore,  to  construe  the  second 
and  twenty-sixth  clauses  of  the  will  of  Jacob  Weeks, 
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deceased,  and  it  is  the  duty  of  the  court  in  construing  the 
will  to  cany  out,  if  possible,  the  intention  of  the  testator. 
If  from  an  ezamination  of  the  whole  will  the  intent  of  the 
testator  is  clear,  and  such  intent  is  in  danger  by  inapt  or 
inaccurate  modes  of  expression,  it  is  the  duty  of  the  court 
to  subordinate  the  language  to  the  intention,  and  in  such 
case  the  court  may  reject  words  and  Umitations,  supply 
them  or  transpose  them  to  get  at  the  correct  meaning 
(Phillips  V.  Davies,  92  N.  Y.  199). 

Now,  taking  the  second  and  twenty-sixth  clauses  of 
this  will  tc^ther,  it  is  dear  that  the  intent  of  the  testator 
was  to  give  this  bond  and  mortgage  to  Mary  H.  Weeks 
and  Nathaniel  Weeks,  subject,  however,  to  the  consent  of 
the  wife  being  first  obtained.  The  bequest  to  the  wife  by 
the  second  clause  of  the  will  "  of  all  my  bonds  and  mort- 
gages," &c.,  is  made  subject  to  and  charged  as  provided 
in  the  twenty-sixth  section  of  the  will,  and  by  the  twenty- 
sixth  section  of  the  will  the  executors  are  authorized  and 
directed  to  cancel  and  satisfy  for  the  consideration  of  one 
dollar,  the  said  bond  and  mortgage,  provided  the  testator's 
wife  siiould  consent  thereto.  No  discretion  was  invested 
in  the  executors.  The  direction  as  to  them  was  absolute, 
and,  on  the  consent  of  the  wife,  the  provisions  of  the 
twenty-sixth  section  took  effect,  and  on  the  payment  by 
Mary  Weeks  and  Nathaniel  Weeks  of  one  dollar,  the  bond 
and  mortgage  were  satisfied  and  discharged.  Catharine 
Weeks  consented.  That  consent  in  writing  was  delivered 
to  the  executors,  and  the  one  dollar  paid  to  them.  No 
instrument  in  writing  was  necessary  to  discharge  the 
mortgage,  but  by  the  force  and  effect  of  the  will,  the  debt 
for  which  the  mortgage  was  given  as  security  became 
satisfied. 

A  mortgage  is  simply  a  security  for  the  payment  of 
the  bond,  or  other  evidence  of  indebtedness,  and  any  act 
which  is  sufficient  to  release  the  bond,  discharges  the 
mortgage.  The  payment  of  the  bond  satisfies  and  dis- 
charges the  mortgage  (Remington  Paper  Co.  v.  O'Doch- 
arty,  81  iV.  F.  474).  And  the  cancellation  of  the  contract, 
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to  secure  which  the  mortgage  was  given,  cancels  the 
mortgage  (Wanzer  v.  Carey,  76  N.  Y.  626). 

In  Carpenter  v.  Soule  (88  N.  T.  251),  the  court  of 
appeals  held  that  the  mortgagee,  having  deUvered  to  the 
mortgagor  without  consideration  a  receipt  for  two  thou- 
sand dollars  to  apply  on  the  bond  and  mortgage,  it  was 
a  gift  of  a  part  of  the  debt,  and  operated  at  once  to  extin- 
guish it  pro  tantOy  and  canceled  and  discharged  so  much 
of  the  debt. 

I  have  come,  therefore,  to  the  conclusion  that  the  plain 
intent  of  the  testator  was  that,  on  the  consent  of  the  wife, 
this  bond  and  mortgage  should  be  satisfied  and  discharged ; 
that  it  was  in  effect  a  bequest  of  the  bond  and  mortgage 
to  the  plaintiff's  testator,  subject  to  the  consent  of  Catha- 
rine Weeks ;  and  that,  on  the  consent  of  the  wife  and  the 
payment  of  the  one  dollar  named,  the  twenty-sixth  clause 
of  the  will  took  effect,  and  the  bond  and  mortgage  became 
satisfied  and  discharged. 

An  examination  of  the  judgment  of  the  supreme  court 
shows  that  in  that  action  several  other  questions  were 
presented  to  the  learned  judge  before  whom  the  case  was 
tried.  Plaintiff  was  not  before  the  court ;  but,  as  between 
the  parties  before  the  court,  it  might  be  that  the  plaintiffs 
in  that  action  were  entitled  to  the  bond  and  mortgage,  so 
far  as  it  was  valid,  and  that  the  fifth  conclusion  of  law  in 
that  action  was  that  the  defendant  George  W.  Weeks,  as 
executor  of  the  last  will  and  testament  of  Jacob  Weeks, 
had  failed  to  prove  that  Catharine  Weeks,  in  her  lifetime, 
executed  any  satisfaction-piece  of  the  bond  and  mortgage 
for  fifteen  thousand  dollars  mentioned  in  the  complaint, 
or  any  consent  sufficient  in  law  to  authorize  the  executors 
of  the  will  of  the  said  Jacob  Weeks,  deceased,  to  cancel 
and  satisfy  the  said  bond  and  mortgage  for  the  considera- 
tion of  one  dollar  ;  but  in  this  action  such  proof  has  been 
supplied. 

I  am  therefore  of  the  opinion  that  the  plaintiff  is 
entitled  to  judgment  declaring  the  bond  and  mortgage 
described  in  the  complaint  satisfied,  and  directing  that  the 
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same  be  canceled  and  discharged  of  record,  and  that  the 
plaintiff  recover  costs  of  this  action  against  the  defend- 
ants, the  executors  of  Jacob  Weeks,  deceased. 

Van  Winkle,  Candler  &  Jay^  and  Flamen  B,  Cand- 
ler, for  appellants. 

Anderson  &  Man,  and  Frederick  H.  Man^  for  respond- 
ent. 

Van  Schaickj  Gillender  d&  Stoiber,  and  A,  H.  Stoiber, 
for  defendant,  George  W.  Weeks. 

Per  Curiam. — The  judgment  appealed  from  should 
be  affirmed,  upon  the  opinion  of  the  learned  judge  who 
tried  the  case  at  special  term. 


PEOPLE  €x  rel.  RACHEL  GORLITZ  v.  THE  BOARD 
OF  EDUCATION  OF  THE  CITY  OF  NEW  YORK. 

ITew  York  City — Board  of  Editeation— power  of  to  remove  teachers  fcith- 

out  cause  or  opportunity  to  he  heard. 

Under  §  1042  of  the  Consolidation  Act  (L.  1882,  cb.  410),  -providing  that 
^*  any  teacher  may  be  removed  by  the  Board  of  Education  upon  the 
recommendation  of  the  city  superintendent,  eta ;  but  only  by  a  vote  of 
three-fourths  of  all  the  members  of  said  board," — the  removal  may  be 
without  cause  asserted  or  shown,  or  opportunity  to  be  heard  against  the 
removal. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  2Z^  1885. 

Hearing  upon  the  return  to  a  writ  of  certiorari  issued 
to  review  the  proceedings  of  the  Board  of  Education  of 
the  city  of  New  York,  whereby  the  relator  was  removed 
as  teacher  in  the  public  schools  of  the  city. 

The  facts  appear  in  the  opinion. 
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Samuel  D.  Levy  and  Benno  Loewyy  for  relator. 
R.  O.  Beardsleey  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  relator  was  a 
teacher  in  a  public  school  of  this  city,  and  was  removed 
from  her  place  as  teacher  by  a  vote  of  three-fourths  of  all 
the  members  of  the  Board  of  Education  upon  the  recom- 
mendation of  the  city  superintendent.  The  objection  is  ' 
made  to  this  removal  that  it  was  without  cause,  or  at  least, 
sufficient  cause. 

The  respondent  maintains  the  legality  of  the  removal 
under  section  1042  of  the  ConsoUdation  Act  {Laws  1882, 
ch.  410),  which  is  :  "  Any  teacher  may  be  removed  by  the 
Board  of  Educatioh  upon  the  recommendation  of  the  city 
superintendent,  &c. ;  but  only  by  a  vote  of  three-fourths 
of  all  the  members  of  the  said  board." 

That  the  construction  of  this  statute  is  that  the  removal 
may  be  without  cause,  asserted  or  shown,  or  opportunity 
to  be  heard  against  the  removal,  is,  if  authority  were 
needed,  determined  by  People  ex  rel.  Gere  v.  Whitlock 
(92  N.  Y.  191).  In  that  case,  the  statute  {Laws  1881,  ch. 
569,  §  1),  declared,  **  The  mayor  of  said  city  is  hereby  also 
authorized  to  remove  from  office  any  commissioner  of 
said  department  for  any  cause  sufficient  to  himself,  but  he 
shall  forthwith  make  and  transmit  to  the  common  council 
of  said  city,  &c.  a  statement  in  writing,  &c.  of  his  reasons 
for  such  removal."  The  court  said  that  the  power  of 
removal  was  expressly  conferred  upon  the  mayor,  to  be 
exercised  as  to  him  shall  seem  meet.  '*  In  People  ex  reL 
Mayor  v.  Nichols  (79  N.  Y.  582),  the  statute  requires  not 
only  that  cause  for  removal  should  exist,  but  also  that  the 
officer  should  have  an  opportunity  to  be  heard.  The  stat- 
ute before  us  lacks  both  conditions.  No  opportunity  to 
be  heard  is  given,  and  it  is  enough  if  the  mayor  thinks 
thei'e  is  sufficient  cause.  It  may  or  may  not  exist  except 
in  his  imagination,  but  his  conclusion  is  final."  In  the 
opinion,  People  ex  rel.  Sims  v.  Board  of  Fire  Commission- 
ers, &c.>  is  referred  to. 
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In  the  case  at  bar,  in  conformity  with  the  terms  of  the 
act,  the  city  superintendent  recommended  the  removaL 
The  act  did  not  require  him  to  give  a  reason  for  the  i^ecom- 
mendation  or  for  the  proposed  removal.  He  did  give  a  rea- 
son ;  that  is,  the  insubordination  of  the  teacher.  But  by  the 
act,  he  was,  so  far  as  his  recommendation  was  concerned, 
the  sole  judge  of  the  existence  of  the  facts  which  consti- 
tuted in  his  judgment,  insubordination,  and  of  their  suffi- 
ciency to  induce  him  to  make  the  reconunendation.  The 
board  was  not  necessarily  to  act  in  removing  upon  the 
i-eason  the  city  superintendent  gave.  They  might  or  might 
not  get  in  any  way,  information  as  to  the  vaUdity  of  the 
reason  assigned.  Any  step  they  might  take  in  appointing 
a  committee  was  entirely  for  their  own  guidance.  The 
action  of  the  committee  and  the  action  of  the  board  upon 
the  report,  do  not  furnish  any  matter  for  review ;  for 
the  vote  of  three-fourths  incontrovertibly  shows  that 
there  was  a  removal  as  provided  by  the  act. 

The  determination  reviewed  is  confirmed,  with  costs. 

Van  Vokst  and  Fkeedmak,  JJ.,  concurred. 


MEMORANDA 


or 


CASES   NOT   EEPORTED   IN   FULL. 


RICHAED  PANCOAST,  et  al.,  Respondents,  v.  JOHN 
Y.  SPOWERS,  Jr.,  Impleaded.  &c.,  Appellant. 

Alignment  for  benefit  qfereditor$,  icJien  held  good  as  against  levy  vnder 
execution,  the  assignment  being  made  and  delivered  prior,  though  net 
recorded  till  subsequent  thereto. 

Before  Truax  and  O'Gorman,  JJ. 

Decided  May  26,  1885. 

Appeal  by  defendant  from  judgment  in  favor  of  plaint- 
iffs, entered  upon  the  findings  of  a  judge  at  special  term. 

The  complaint  alleged,  and  the  court  found,  that  an 
assignment  was  made  to  the  defendant,  who  thereupon 
proceeded  to  take  possession  of  the  assigned  property ; 
that  subsequently  the  plaintiffs  recovered  judgment 
against  the  assignors  ;  that  execution  was  issued  on  the 
judgment  to  the  sheriff  of  the  city  and  county  of  New 
York,  and  a  levy  was  made  upon  the  assigned  property  ; 
and  that  thereafter 'the  assignment  was  filed  and  recorded 
in  tlie  office  of  the  clerk  of  the  city  and  county  of  New 
York,  the  place  where  said  assignors,  as  copartners, 
carried  on  their  business. 

The  Court,  at  General  Term,  said  : — *^  It  was  net  neces- 
sary to  the  validity  of  the  assignment  that  it  should  have 
been  filed  and  recorded  prior  to  the  levy  by  the  sheriff. 
The  court  of  appeals  has  decided  that  a  general  assignment 
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for  the  benefit  of  creditors  takes  effect  from  the  time  of 
its  deUvery  ;  that  all  requirements  subsequent  to  the  deliv- 
ery are  merely  directory ;  and  that  an  omission  to  obey 
any  of  them  does  not  make  the  assignment  void  (Warner 
V.  Jaffray,  96  N.  Y.  248). 

P.  Q.  Eckersotij  for  appellant. 

John  L.  Logariy  for  respondent. 

Opinion  by  Truax,  J.  ;  O'GtoRMAN,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


JOHN  W.  PLYNN,  v.   BERNARD  GALLAGHER. 

2ia9ter  and  servant — Kegligence, — Act  of  foreman  in  oterloading  BcaffoU, 
when  deemed  act  of  fellow  servant. — Presumption  of  master*  s  negligenu 
from  falling  of  scaffold  tinexplained. — Master  not  bound  to  rebut  pre- 
sumption of  negligence  when  such  evidence  is  supplied  by  plaintiff,  the 
servant — Appeal-booh — construction  phrase  therein^  ^^ plaintiff s  coun- 
sel asks  among  other  things^^  etc. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  June  1,  1885. 

Plaintiff's  exception  to  the  dismissal  of  the  complaint 
ordered  to  be  heard  in  first  instance  at  general  term. 

Action  for  damages  from  alleged  negligence  of  defend- 
ant 

The  testimony  showed  that  the  plaintiff,  a  workman 
employed  by  the  defendant,  was  directed  by  the  foreman 
of  the  latter  to  go  upon  a  scaffold  to  do  work  there.  The 
scaffold  had  been  built  under  the  order  of  the  defendant. 
The  scaffold  fell  while  the  plaintiff  was  at  work  upon  it. 
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The  plaiutiff  fell  to  the  ground,  and  was  seriously  hurt. 
The  complaint  proceeds  upon  a  charge  of  negligence  in  the 
defendant  in  building  and  using  the  scaffold.  The  facts 
in  evidence  admitted  the  consideration  of  two  positions. 
The  one  was  that  the  defendant  was  negligent  in  respect 
of  the  construction  of  the  scaffold,  by  reason  of  which  it 
fell.  The  other  was  that  the  breaking  down  of  the  scaf- 
foM  was  caused  by  the  negligence  of  the  foreman  of 
defendant,  in  ordering  upon  the  scaffold  to  work  so  great 
a  number  of  men  that  they  made  a  weight  which  the  scaf- 
fold was  not  fit  to  bear,  although  it  was  sufficient  to  bear 
the  weight  of  a  smaller  number  of  workmen. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said  : — "It  seems  that  strictly  the  exceptions  of 
the  plaintiff  are  confined  to  the  facts  that  are  pertinent  to 
the  second  position.  In  opposing  defendant's  motion  to 
dismiss  the  complaint,  Iho  plaintiff  resisted  it,  by  asking 
to  be  allowed  to  go  to  the  jury  on  the  question  as  to  the 
overloading  of  the  scaffold.  The  case  does  not  show  that 
he  expressed  to  the  court  a  desire  to  go  to  the  jury  upon 
any  other  question,  unless  that  is  evinced  by  the  words  of 
the  case,  namely  :  '  Plaintiff's  counsel  asks,  among  other 
things,'  etc.  These  words  are  indefinite,  and  not  calcu- 
lated to  apprise  the  court  that  the  plaintiff  rests  upon  any 
particular  issue  in  the  case. 

"If  the  plaintiff  be  confined  to  the  question  indicated, 
it  should  be  held  that  the  act  of  the  foreman  in  overload- 
ing, so  to  call  it,  the  scaffold,  was  an  act  of  the  fellow 
servant  of  plaintiff,  for  which  the  defendant  is  not 
responsible  to  him  (Malone  v.  Hathaway,  6J:  N.  Y.  5). 

"  If,  however,  the  other  question  may  be  examined,  it 
is  to  be  said  that  the  plaintiff's  own  evidence  showed  that 
the  defendant  was  not  negligent  in  the  construction  of  the 
scaffold.  It  may  be  assumed  that  the  falling  of  the  scaf- 
fold called  for  explanation,  and  that,  without  it,  there 
would  be  a  presumption  that  the  scaffold  had  been  negli- 
gently put  up.  If,  however,  the  facts  proven  by  the 
plaintiff  showed  there  was  no  negligence  in  the  construe- 
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tion,  the  defendant  was  not  called  upon  to  repeat  testi- 
mony already  in  the  case.  The  plaintiff  called  a  witness, 
by  trade  a  carpenter.  He  proved  that  the  falling  was  due 
to  the  breaking  of  a  joist,  one  of  the  supports.  By  his 
testimony,  thei^  was  no  other  point  of  weakness.  The 
joist  was  a  clear  piece  of  white  spruce  that  had  begun  to 
split  about  three  feet  from  where  it  broke.  There  did 
not  appear  any  signs  of  decay  ;  it  was  of  about  the  usual 
size.  Another  of  plaintiff's  witnesses,  also  a  carpenter, 
saw  the  joist  after  the  accident.  He  testified  that  ho 
noticed  that  it  was  not  solid,  there  being  a  *  shake '  in  it, 
and  that  a  *  shake '  in  a  piece  of  wood  a  man  does  not 
very  often  notice.  If  this  were  all  the  testimony  on  the 
point,  it  would  affirmatively  appear  that  there  was  no 
negligence  in  selecting  the  joist  that  broke.  The  only  tes- 
timony that  could  be  adduced  to  vary  this  result,  came 
from  the  second  witness  referred  to.  That  testimony  con- 
sisted of  short  sentences,  which  had  an  ambiguous  appli- 
cation. After  saying  that  a  man  does  not  often  notice  a 
*  shake,'  he  said  of  the  shake,  if  it  had  been  looked  at,  it 
wouldn't  have  been  there.  It  is  possible  that  the  witness 
meant  to  say  that  if  the  joist  had  been  lookai  at,  it  would 
not  have  been  where  it  was  in  the  scaffold.  In  answer  to 
a  question,  '  state  what  was  the  condition  of  the  joist  or 
timber,'  he  said  it  looked  suspicious  ;  *  any  body  that  had 
a  notion  of  wood  could  tell  what  it  was.'  If  these  parts 
of  his  testimony  are  the  controlling  matter  in  considering 
what  was  the  effect  of  his  evidence,  it  is  to  be  seen  that 
they  do  not  show  with  any  certainty  what  kind  or  degree 
of  attention  would  have  disclosed  to  those  building  the 
scaffold,  that  there  was  a  shake  in  the  joist.  In  reality, 
the  most  important  fact  he  testified  to,  is  that  men  do  not 
often  notice  a  *  shake.'  There  was  nothing  in  his  testi- 
mony which  would  have  allowed  a  jury  to  disregard  the 
evidence  of  plaintiff's  first  witness,  for  whose  credibility 
the  plaintiff  vouched  by  calling  him.  That  evidence  was 
to  the  effect  that  the  joist  had  the  appearance  of  being 
dear,  fair  and  strong." 
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Louis  J.  Chrantj  for  plaintiflf. 

Albert  O,  McDonald^  for  defendant. 

Opinion  by  Sedgwick,  Ch.  J.  ;  D'Oorman,   J.,  con- 
curred. 

Plaintiff's  exception  overruled,  and  judgment  for  de- 
fendant ordered  that  complaint  be  dismissed,  with  costs. 


HENRY  H.  REMINGTON,  Respondent,  v.  CHARLES 

E.  FISHER,  ET  AL.,  Appellants. 

Transfer  to  hinder^  <fcc.,  creditors, — Purchase  vpon  sale  under  execution^ 
necessity  of  actual  change  of  possession  to  rebut  presumption  of fraud^  dtc^ 
effect  of  payment  oftaludble  consideration. — Judges  charge. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  from  judgment  in  favor  of  plaintiff  entered 
upon  verdict  of  a  jury,  and  from  order  denying  defend- 
ants' motion  for  new  trial. 

Action  for  an  alleged  wrongful  taking  of  certain  goods. 
Plaintiff  claimed  title  to  them  under  and  by  virtue  of  a 
purchase  made  by  him  August  7,  1883,  at  a  sheriff's  sale 
imder  an  execution  upon  a  judgment  recovered  by  him  in 
a  certain  action  in  which  he  was  plaintiff  and  Ettel  & 
Mackintosh  were  defendants.  Defendants  now  here,  took 
the  goods  in  January,  1884,  under  an  attachment  procured 
by  them  in  an  action  commenced  by  them  against  Ettel 
&  Mackintosh,  and  claimed  they  had  a  right  to  take  them 
on  the  ground  that  the  prior  purchase  by  the  plaintiff  was 
fraudulent  as  against  them.  At  the  trial,  plaintiff  showed 
the  purchase  by  himself  as  claimed,  and  that  he  paid  a 
valuable  consideration  for  the  goods  so  purchased. 

The  Court  at  (Jeneral  Term  (after  stating  the  facts  as 
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above)  said: — '*If,  in  addition  to  this,  it  had  also  been 
clearly  shown  that  there  was  an  immediate  and  actual 
change  of  possession,  the  title  of  the  plaintiff  could  only 
have  been  defeated  by  proof  that  his  purchase  was  a  par- 
ticipation in  a  scheme  to  hinder,  delay  or  defraud  the 
creditors  of  Ettel  &  Mackintosh,  and  the  burden  of  proof 
in  this  respect  would  have  been  upon  the  defendants. 
But  it  also  ap|)eared  that  the  goods  so  purchased  were  left 
with  Mackintosh  as  plaintiff's  agent,  for  the  purposes  of  a 
sale  for  plaintiff's  account,  and  that  thereupon  the  busi- 
ness of  Ettel  &  Mackintosh  was  continued  by  Mackintosh 
in  his  name,  with  the  word  "  agent "  behind  it.  Witnesses 
differed  as  to  whether  the  whole  business  was  so  con- 
tinued for  the  benefit  of  the  plaintiff,  or  whether  Mackin- 
tosh was  the  agent  of  the  plaintiff  only  for  the  purpose 
of  effecting  a  sale  of  the  particular  goods  with  some 
others,  and  at  the  same  time  carried  on  business  for  him- 
self. This  rendered  it  necessary  that  the  question  as  to  a 
change  of  possession  should  be  submitted  to  the  juiy,  and 
the  question  was  so  submitted  to  them  upon  all  the  facts 
and  circumstances  of  the  case.  Thev  were  instructed  that 
the  burden  of  proof  in  the  case  depended  entirely  upon 
how  they  would  determine  the  question  of  change  of  pos- 
session. As  the  uncontradicted  evidence  showed  payment 
of  a  valuable  consideration,  this  instruction,  in  view  of 
what  was  said  by  the  learned  judges  of  the  court  of  appeals 
who  delivered  the  opinions  in  Starin  v.  Kelly  (88  N.  I". 
418),  and  Murphy  v.  Briggs  (89  lb.  446),  was  probably 
more  favorable  to  the  defendants  than  it  should  have 
been.    At  any  rate  it  was  the  most  they  could  claim." 

Isaac  N.  Miller,  for  appellants. 

Morrison  &  Kennedy,  for  I'espondent. 

Opinion  by  Freedman,   J.;    Sedgwick,   Ch.  J.,  and 
Truax,  J.,  concuiTed. 

The  judgment  and  order  affirmed,  with  costs. 
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FERDINAND  T.  HOPKINS,  Appellant,  v.  ALEXAN- 
DER V.  DAVIDSON,  AS  Sherifp,  &c.,  Respondent. 

Claim  and  delivery — requisition  tn,  no  protection  to  sheriff'  in  taling  goods 
from  person  other  than  one  proceeded  against — possession  hy  plaintiff  as 
mortgagee^  evidence  as  to. —  When  cause  of  action /or  wrongful  detention 
cannot  he  sustained  under  complaint  for  wrongful  taking. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

fJecided  June  1,  1885. 

Appeal  by  plaintiff  from  judgment  entered  against  him 
for  costs  upon  the  verdict  of  a  jury,  and  from  order  deny- 
ing his  motion  upon  the  minutes  for  a  new  trial. 

Action  for  an  alleged  wrongful  taking  of  property. 
The  plaintiff's  rights  arise  out  of  a  chattel  mortgage  exe- 
cuted to  him  by  George  B.  Tucker  upon  the  property  in 
question,  and  upon  the  trial  plaintiff  claimed  that  under 
and  by  virtue  of  said  chattel  mortgage,  which  was  paya- 
ble on  demand,  he,  through  his  agent  Watson,  had,  on 
Saturday,  October  6,  1883,  taken  possession  of  the  prop- 
erty, and  that,  at  the  time  of  the  taking  by  the  sheriff,  he, 
the  plaintiff,  was  in  the  actual  possession  thereof.  The 
defendant  took  the  property  on  Monday,  October  8,  1883, 
and  he  took  it  as  sheriff  in  an  action  brought  by  Mary  E. 
Tucker,  the  mother  of  Greorge  B.  Tucker,  against  the  said 
George  B.  Tucker,  to  recover  the  possession  of  the  said 
property,  to  which  action  the  plaintiff  in  the  case  at  bar 
was  not  a  party.  The  defendant  claimed  that  at  the  time 
of  such  taking  George  B.  Tucker  was  in  possession. 

The  court  at  General  Term  (after  stating  the  facts  as 
above),  said  :  ''  Upon  this  issue,  the  only  material  ques- 
tion was  whether,  at  the  time  of  the  taking  by  the  sheriff, 
the  plaintiff,  through  his  agent  Watson,  or  George  B. 
Tucker,  was  in  possession.  A  requisition  in  claim  and 
deUvery  proceedings  is  no  protection  to  the  sheriff  in 
taking  goods  or  chattels  from  any  other  person  than  the 
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defendant  proceeded  against.  In  the  enforcement  of  this 
rule,  the  learned  judge  who  presided  at  the  trial,  narrowed 
the  issue  to  the  question  of  possession^  and  excluded  all 
evidence  as  to  whether  or  not  the  plaintiff  had  a  bona 
fide  title.  True,  a  certified  copy  of  the  chattel  mortgage 
on  the  one  side,  and  some  notes  claimed  to  show  payment 
on  the  other  side,  were  received  in  evidence,  but  they 
were  received  only  as  part  of  the  circumstances  under 
which  the  plaintiff  acquired  possession,  and  the  question 
as  to  the  validity  of  th  3  respective  claims  founded  thereon, 
was  expressly  withdrawn  from  the  consideration  of  the 
jury.  Upon  the  issue  thus  litigated,  the  plaintiff  gave 
evidence  to  the  effect  that  on  Saturday,  October  6,  1883, 
his  agent  Watson,  with  a  certified  copy  of  the  chattel 
mortgage  and  power  of  attorney  indorsed  thereon,  pro- 
ceeded to  the  premises  of  George  B.  Tucker  to  foreclose 
the  mortgage,  and  then  and  there  took  possession  of  the 
property ;  that,  while  in  the  act  of  removing  it,  and  at 
the  urgent  solicitation  of  George  B.  Tucker,  Watson 
allowed  the  property  to  be  taken  back  to  Tucker's  rooms ; 
that  Watson  then  put  Mary  Ryder,  a  servant  in  the  house, 
in  possession  of  the  property,  upon  her  promise  and  agree- 
ment to  stay  there  and  hold  possession  for  him  until  the 
following  Monday  ;  that  thereupon  Watson  went  away ; 
that  he  returned  on  Monday  morning,  and  that  while 
then  waiting  for  George  B.  Tucker  to  make  some  settle- 
ment, the  sheriff  came  and  took  the  property.  The 
defendant,  on  the  other  hand,  gave  evidence  to  the  effect 
that  Watson,  after  having  taken  possession  on  Saturday 
as  claimed,  departed  from  the  premises  without  having 
put  Mary  Ryder  in  possession ;  that  from  that  time 
George  B.  Tucker  was  again  in  possession  ;  and  that  on 
the  following  Monday  Watson  had  not  regained  posses- 
sion before  the  sheriff  took  the  property.  The  issue  thus 
raised  conceded  that  Watson  had  taken  possession  on 
Saturday,  as  claimed.  The  contested  question  of  fact  was 
whether,  after  having  done  so,  he  did  or  did  not  relin- 
quish possession.    This  question  was  fairly  submitted  to 
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the  jury  and  by  them  determined  in  favor  of  the  defend- 
ant. There  was  no  error  in  this  disposition  of  the  case, 
and  none  of  the  exceptions  taken  by  the  plaintiff  in  the 
course  of  the  trial  is  tenable,  unless  the  point  is  well 
taken  which  will  now  be  considered. 

*  *  The  plaintiff  insists  that,  because  it  further  inciden- 
tally appeared  ths\.t  on  Tuesday,  October  9,  1883,  an  affi- 
davit under  section  1709  of  the  Code  was  served  by  the 
plaintiff  upon  the  defendant,  at  which  time  the  defendant 
had  not  yet  delivered  the  property  to  Mary  E.  Tucker, 
and  that  thereafter  the  defendant  delivered  the  said  prop- 
erty to  said  Mary  E.  Tucker,  without  any  indemnity 
against  the  claim  of  the  plaintiff  in  this  action,  the  plaint- 
iff, if  he  had  a  bona  fide^  title  and  right  of  immediate 
possession,  had  established  a  conversion  for  which  the 
defendant  was  liable.  The  conversion  thus  claimed 
involves  the  concession  that  the  sheriff  rightfully  took 
the  property  in  the  first  instance.  In  that  aspect  of  the 
case,  the  cause  of  action  would  be  that,  after  a  rightful 
taking,  and  while  the  plaintiff  was  out  of  possession,  the 
plaintiff,  as  the  true  owner,  and  as  such  entitled  to  the 
immediate  possession,  duly  demanded  the  return  of  the 
property,  but  that  the  sheriff  wrongflilly  refused  to  return 
the  same  and  unlawfully  detained  the  same,  &c.  The 
answer  to  this  contention  is  that  the  complaint  does  not 
set  forth  any  such  cause  of  action.  It  first  charges  that 
at  the  time  therein  referred  to,  the  plaintiff  was  lawfully 
possessed  of  a  certain  personal  property,  being  his  own 
property,  situated  in  the  third  flat  of  the  house  or  prem- 
ises known  as  No.  155  East  Forty-eighth  street,  in  the 
city  of  New  York,  &c.;  and  then  it  avers  ^*  that  on  or 
about  October  8,  1883,  at  said  city  of  New  York,  the 
defendant  unlawfully  took  said  property  from  the  posses- 
sion of  the  plaintiff,  and  carried  the  same  away,  and  still 
unlawfully  detains  the  same  from  the  plaintiff,  to  plaint- 
iff's damage,  in  the  sum  of  seven  hundred  dollars."  The 
premises  referred  to  constituted  the  residence  of  George 
B.  Tucker,  and  the  plaintiff  did  not  live  or  do  business 


532  Crr*TI8  e.  MOORE. 


Statement  of  the  Case. 


there,  and  as  the  words  *  being  his  own  property '  are 
descriptive  merely  of  the  property  which  it  is  averred  the 
plaintiff  was  possessed  of,  it  may  well  be,  as  the  defendant 
contends,  that  all  the  plaintiff  relied  upon  was  that  at  the 
time  aUeged  he  was  lawfully  possessed.  But,  be  that  as 
it  may,  it  is  clear  that  the  only  unlawful  detention  charged 
arose  out  of  an  unlawful  taking.  To  make  the  cause  of 
action  now  insisted  on  available,  the  plaintiff  should  at 
least  have  averred  a  detention  after  a  due  demand.  This 
was  not  done.  The  defect  is  a  substantial  one  (Scofield  v. 
Whitelegge,  49  iV.  Y,  259).  It  nowhere  appears  that  the 
point  relating  to  this  additional  cause  of  action  was  even 
suggested  to  the  learned  judge  who  presided  at  the  trial. 
But  it  does  appear  that  plaintiff's  attention  was  called  to 
the  fact  that  he  ought  to  amend  his  complaint,  if  he 
desired  to  htigate  the  question  whether  or  not  he  had  a 
bona  fide  title,  and  that  he  refrained  from  asking  leave  to 
amend." 

W.  T.  B,  Millikenj  for  appellant. 

W.  Bourke  Cockrariy  for  respondents. 

Opinion  by  Frebdman,  J.  ;  Sedgwick,   Ch.  J.,  and 
Truax,  J.,  concurred. 

Judgment  and  order  afi&rmed,  with  costs. 


ABIJAH    CURTISS,    Respondent,    v.    WILLIAM   P. 

MOORE,  Appellant. 

Ef>idence.--Code  Civ,  Proe.  §  829. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  1,  1885. 

Appeal  from  judgment  in  favor  of  plaintiff  entered  on 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion 
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for  a  new  trial  upon  the  minutes,  on  the  ground  that  the 
verdict  is  against  law  and  evidence,  and  contrary  to  the 
weight  of  evidence. 

Plaintiff  was  the  holder  of  a  promissory  note  made  by 
the  defendant  to  the  order  of  one  Clifford  W.  Clarke,  and 
by  said  Clarke  indorsed  and  delivered  to  the  plaintiff. 
Clarke  died  before  the  trial  took  place.  On  the  trial  the 
defendant,  who  had  been  called  as  a  witness  in  his  own 
behalf,  was  asked  by  his  counsel  two  questions,  which 
tended  to  show  that  the  note  in  suit  was  given  by  the 
defendant  to  said  Clarke,  to  take  up  a  note  on  which 
defendant  was  bound.  These  questions  were  objected  to 
on  the  groimd  that  the  defendant  could  not  testify  to  a 
personal  ti*ansaction  between  himself  and  the  deceased, 
through  whom  the  plaintiff  derived  his  title  to  the  note. 
The  objection  was  sustained,  and  the  defendant  excepted. 

The  Court  at  Greneral  Term  (after  stating  the  facis  as 
above),  said: — "It  was  not  error  to  exclude  this  testi- 
mony (§  829,  Code ;  Alexander  v.  Dutcher,  70  N.  F.  385  ; 
Church  V.  Howard,  79  76.  415).  .  .The  defendant  offered 
in  evidence  the  note  which  he  claimed  was  the  note  to 
take  up  which  the  note  in  suit  had  been  given.  This  was 
excluded  as  immaterial,  and  the  defendant  excepted.  As 
their  evidence  then  stood  and  now  stands,  this  note  had 
no  bearing  on  the  case.     It  was  not  error  to  exclude  it." 

William  L.  Flagg,  for  appellant. 

J".  Q.  A.  Johnson^  for  respondent. 

Opinion  by  Truax,  J.;  Sedgwick,  Ch.  J.,  and  Freed- 
MAN,  J.,  concurred. 

Judgment  and  order  aflKrmed,  with  costs. 
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EOBEET    J.    GRAY,    Eespondent,    v.    FRANClS    T. 

WALTON,  Appellant. 

Auction  9aU  of  chatUU— failure  of  pureluuer  to  remove  property  hy  time 
limited  in  terms  of  sale,  and  consequent  loss  thereof-^tohen  exousMs — lia- 
hility  of  vendor — implied  warranty. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  June  5,  1885. 

Appeal  by  defendant  from  judgment  entered  against 
him  upon  the  verdict  of  a  jury,  and  from  order  denying 
motion  for  a  new  trial. 

Action  to  recover  the  value  of  certain  goods  purchased 
by  plaintiff  at  an  auction  sale  of  the  goods  and  chattels 
belonging  to  the  St.  James  Hotel,  which  he  could  not  get, 
although  he  had  paid  for  them.  The  sale  took  place  on 
April  24  and  25,  1883.  It  was  conducted  by  an  auction- 
eer, under  the  direction  of  the  defendant.  The  terms  of 
sale,  as  expressed  on  the  cover  of  the  catalogue,  put  in 
evidence  by  the  plaintiff,  were  as  follows  :  "Terms  of 
sale.  A  satisfactory  deposit  required  from  all  purchas- 
ers. All  goods  must  be  fully  paid  for  before  being 
removed  ;  and,  if  not  paid  for  within  twenty-four  hours 
after  the  sale,  the  deposit  will  be  forfeited,  the  sale 
annulled,  and  goods  resold  for  account  of  the  pxirchaser. 
All  goods  are  sold  as  they  are,  and  no  allowance  wiU  be 
made  for  damaged  articles.  All  goods  must  be  removed 
at  purchaser's  own  cost  and  risk.  Sale  will  also  be  made 
subject  to  terms  as  stated  at  time  of  sale." 

It  was  also  proved  by  the  auctioneer  and  by  his  clerk 
that  it  was  distinctly  announced,  at  the  opening  of  the 
sale  and  several  times  during  tlie  sale,  that  the  goods 
would  have  to  be  removed  before  May  1,  on  account  of 
the  property  then  going  into  the  possession  of  parties 
other  than  the  defendant.  The  fact  of  such  announce- 
ment having  been  so  made,  was  uncontradicted,  and  was 
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held  by  the  court  to  be  an  iindisputed  fact  in  the  case.  A 
bill  of  the  articles  purchased  was  made  out  and  delivered 
to  the  plaintiflf  on  the  evening  of  April  26.  This  bill  the 
plaintiff  claimed  was  erroneous  in  that  he  was  therein 
charged  with  the  sum  of  $50  for  each  of  two  washing 
machines,  when  in  fact,  as  he  contended,  he  had  pur- 
chased both  for  the  siun  of  $50.  The  plaintiff  sought  to 
have  this  error  corrected,  but  the  auctioneer  was  so  busy, 
as  he  said,  with  the  sale,  that  he  was  unable  to  see  the 
plaintiff  in  regard  to  it  until  May  2,  when  an  agreement 
in  regard  to  this  difference  was  effected.  Then  the  plaint- 
iff paid  his  bill,  and  the  auctioneer  stated  to  the  plaintiff 
that  the  doors  would  be  open  in  the  afternoon,  and  that 
then  he,  the  plaintiff,  could  get  his  goods.  Plaintiff  went 
on  said  afternoon  for  his  goods,  but  could  not  get  them, 
and  thereupon  immediately*  notified  the  auctioneer,  who 
then  promised  that  he  would  see  to  it  that  plaintiff  should 
obtain  the  goods.  The  defendant  received  the  money  paid 
to  the  auctioneer.  The  plaintiff  having  made  several 
other  attempts  to  get  his  goods,  which  proved  unavailing, 
and  all  applications  to  the  auctioneer  and  the  defendant 
for  them  having  resulted  in  nothing  but  promises,  this 
action  was  brought.  As  the  plaintiff  and  the  auctioneer 
disagreed  upon  the  trial  as  to  the  terms  of  the  settlement 
of  May  2,  the  learned  judge  who  presided  at  the  trial,  sub- 
mitted to  the  jury  the  questions  as  to  what  the  original 
agreement  was,  and  in  doing  so  instructed  them  that,  if 
the  plaintiff  agi-eed  to  pay  $50  for  each  of  the  two 
machines,  then  it  became  his  duty  to  remove  his  goods 
before  May  1,  and  in  such  case  he  was  not  excused,  by 
i-eason  of  the  dispute  which  he  had  created,  for  not  remov- 
ing them  before  that  time  ;  but  that,  on  the  other  hand, 
if  plaintiff's  version  of  the  transaction  was  the  correct 
one,  and  he  had  bid  $50  for  both  machines,  and  it  was  so 
stated  at  the  time  to  the  auctioneer,  the  failure  of  the 
auctioneer  to  dehver  a  correct  bill,  and  the  subsequent 
negotiations  based  thereon,  would  excuse  the  plaintiff's 
n^ect  in  not  taking  the  goods  before  May  1. 
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The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said : — *'  Of  this  disposition  the  defendant  has  no 
right  to  complain.     There  was  a  conflict  which  could  only 
be  determined  by  the  jmy.     If  the  plaintiff  had  the  truth 
on  his  side,  there  was  no  complete  contract  between  the 
parties  until  May  2,  and  till  then  he  had  no  right  to 
remove  the  goods.    Agreement  in  respect  to  the  terms  of 
the  contract  and  payment  then  completed  the  contract, 
and  then,   for  the  first  time,  the  title  passed,  and  the 
plaintiff  became  entitled  to  the  goods.     Under  these  cir- 
cumstances the  defendant  impliedly  warranted  the  title, 
for  the  sale  was  not  a  sale  of  a  right  of  action,  but  a  sale 
of  the  goods  themselves,  and  if  nothing  had  been  said  as 
to  a  deUvery,  the  law  would  imply,  as  a  part  of  the  con- 
tract, a  license  to  call  foi:  the  goods  and  to  take  them 
away.     But  the  evidence  wetit  beyond  that.     It  showed 
that  the  defendant,  through  his  agent,  the  auctioneer,  at 
the  time  of  the  payment  of  the  purchase  money  which 
the    defendant     subsequently    accepted    and    retained, 
expressly  agreed  that  the  doors  should  be  open  in  the 
afternoon  of  May  2,  for  the  plaintiff  to  obtain  his  goods, 
and  that  after  the  plaintiff  had  thus  called  and  failed  to 
get  the  goods,  further  promises  were  made  that  he  should 
have  them.     There  was  also  evidence  that  the  defendant 
delivered  goods  to  other  purchasers  on  May  2  and  3. 
Upon  the  whole    case,   therefore,   there  was    abundant 
evidence  to  authorize  the  jury  to  find  that  the  plaintiff 
was  excusable  in  not  having  called  for  the  goods  before 
May  1,  and,  they  having  found  so,  their  verdict  should 
not  be  disturbed. 

"  The  fact  that  the  goods  were  sold  to  be  removed  at 
the  risk  and  cost  of  the  purchaser,  cannot  relieve  the 
defendant  from  liability.  If  the  goods  had  suffered  injury 
during  removal,  the  loss  would  have  fallen  on  the  plaint- 
iff. But  that  is  not  the  contention.  The  plaintiff  could 
not  get  the  goods  which  the  defendant  by  his  contract 
was  bound  to  deliver,  in  any  condition  whatever. 

*^Upon  the  facts  which  the  jury  must  be  deemed  to 
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have  found,  the  measure  of  damages  is  the  actual  value 
of  the  goods  at  the  time  of  the  failure  of  the  defendant  to 
deUver  them  ;  viz.,  on  May  2,  1883.  In  this  respect  the 
jury  were  correctly  instructed  and  their  verdict  does  not 
appear  to  be  excessive. 

James  K.  Hilly  Wing  &  Shovdy,  for  appellant. 

Jacob  F.  Miller^  for  respondent. 

Opinion  by  Freedman,   J.  ;  Sedgwick,  Ch.   J.,  con- 
curred. 

Judgment  and  order  affirmed,  with  costs. 


GEORGE  MANLEY,  et  al.,  Appellants,  v.  GEORGE 

H.  STAYNER,  Respondent.  • 

Liability  of  agent  to  party  paying  money  for  account  of  principal,  for 

failure  so  to  pay  over. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Truax,  J  J. 

Decided  June  19,  1885. 

Appeal  by  plaintiffs  from  judgment  dismissing  the 
complaint  upon  the  merits  entered  upon  the  report  of  a 
referee. 

Action  to  recover  the  sum  of  $5,000,  directed  by  the 
plaintiffs  to  be  paid  to  the  Plata  Verde  Silver  Mining 
Company,  on  a  purchase,  directed  and  understood  by 
the  plaintiffs  to  have  been  made  by  the  plaintiffs  from 
that  company,  of  certain  shares  of  its  treasury  stock, 
which  sum  plaintiffs  claimed  the  defendant  omitted  to 
pay  to  the  company,  and,  therefore,  in  law,  applied  to 
his  own  use. 

The  referee's  opinion  was  as  follows  : — "  Hamilton 
Cole,  Referee. — In  the  year  1880  the  plaintiffs  made, 
through  one  A.  H.  Lazare,  a  broker,  certain  inquiries 
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concerning  the  Plata  Verde  Silver  Mining  Company,  of 
Hiram  P.  Crosby,  a  director  in  said  company.  Lazare 
was  informed,  and  communicated  to  plaintiffs  the  infor- 
mation obtained,  that  the  company  was  capitalized  at 
$10,000,000,  that  there  were  ten  thousand  shares  of 
treasury  stock  as  a  working  capital,  of  which  eight  thou- 
sand had  been  sold  at  $10  per  share. 

"  The  plaintiffs  sent  their  check  for  $5,000  payable  to 
Gteorge  H.  Stayner,  treasurer,  and  received  in  return  five 
hundi-ed  shares  of  the  stock  of  the  company.  Manley 
testifies  that  he  intended  to  pm'chase  five  hundred  shares 
of  the  two  thousand  shares  of  stock  left  in  the  treasury, 
but  it  is  doubtful  whether  such  was  the  agreement  in  fact 
made  with  the  company  through  Lazare.  The  check  sent 
by  plaintiffs  was  received  by  John  R.  Lowther,  the  secre- 
tary of  the  company,  and  was  by  him  deUvei'ed  to  the 
defendant.  He  indorsed  the  check  as  treasurer,  and  also 
individually,  and  deposited  the  same  in  his  private  bank 
account  January  31,  1880.  On  February  4,  1880,  he  paid 
out  the  same,  upon  the  request  of  John  R.  Lowther,  secre- 
tary of  the  company,  to  Hilbom  &  Lawrence,  upon  their 
draft  drawn  upon  said  company.  The  claim  of  Hilbom 
&  Lawrence  was  as  follows  :  Robinson  &  Junkin  claimed 
to  own  the  mine.  The  agreement  between  them  and  the 
defendant  and  his  associates,  was  that  Robinson  &  Jun- 
kin were  to  sell  Stayner  and  his  associates  three-fourths 
of  the  mine  for  $750,000.  The  mine  owners  wanted 
money,  not  stock.  In  order  to  make  the  stock  full-paid 
stock,  all  of  it  was  issued  in  exchange  for  the  property, 
then  seventy-five  thousand  shares  were  set  apart  for  Rob- 
inson &  Junkin  for  their  interest  in  the  mine,  but  this 
stock  was  put  in  the  hands  of  John  R.  Lowther,  trustee, 
who  was  to  sell  the  same  for  $10  per  share,  and  pay  pro- 
ceeds to  Robinson  &  Junkin.  Robinson  &  Junkin  guar- 
anteed their  title  to  the  mine.  Hilbom  &  Lawrence  made 
claim  upon  it,  which  the  company  settled  by  agreement 
to  pay  $50,000,  which  was  done.  The  $5,000  paid  by 
Stayner,   Febmary  4,  1880,  was  a  part  of  the  $50,000 
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agreed  to  be  paid  by  the  company  to  Hilbom  &  Lawrence 
for  the  release  of  their  claims  upon  the  mine.  And  the 
five  himdi-ed  shares  of  stock  received  by  the  plaintiffs 
were  a  portion  of  the  seventy-five  thousand  shares  held 
by  Lowther  as  trustee,  and  originally  set  apart  for  Robin- 
son &  Junkin.  Whatever  may  have  been  the  arrange- 
ment made  between  Crosby  and  the  plaintiffs  in  regard  to 
the  five  hundred  shares  of  stock  taken  by  them,  it  is  not 
claimed  that  any  information  in  regard  to  such  arrange- 
ment was  commimicated  to  the  defendant.  So  far  as  ho 
was  concerned,  he  received  a  check  as  oflBcer  of  the  com- 
pany, deposited  it  in  his  private  account,  and  paid  out  the 
proceeds  upon  an  obligation  of  the  company,  without 
notice  of  any  kind  that  the  check  was  for  any  particular 
purpose.  The  complaint  proceeded  upon  the  theory  that 
Stayner  had  sold  to  the  plaintiff  his  own  stock.  It  is  not 
claimed  that  this  is  established.  Upon  the  facts  proved, 
I  do  not  see  that  any  individual  liability  on  the  part  of 
the  defendant  is  made  out." 

The  Court  at  General  Term,  said  : — "The  findings  of 
fact  of  the  learned  referee  cannot  be  reversed,  and  the 
counsel  for  appellants  does  not  claim  that  they  should  be. 
The  result  is  that  the  judgment  for  defendant  was  not 
erroneous. 

"  The  plaintiffs,  through  their  agent,  bought  the  shares 
in  reality  of  Robinson  &  Junkin,  although  they  may  have 
intended  to  buy  shares  that  belonged  to  the  company,  of 
the  company.  Accordingly,  they  did  not  pay  the  price  of 
the  shares  to  Robinson  &  Junkin  or  any  agent  of  them, 
and  did  not  intend  to  do  that ;  but,  believing  that  the 
company  was  the  owner  and  seller,  they  drew  a  check  to 
the  defendant's  order  as  treasurer,  meaning  that  the  pay- 
ment of  it  over  should  be  payment  to  the  company.  The 
referee  has  found  that  the  defendant  knew  nothing  of, 
and  was  not  in  any  way  connected  with  the  sale  to  the 
plaintiffs.  On  such  facts,  it  may  be  granted,  that  the 
defendant  would  be  liable  to  an  action  if,  when  the  check 
or  its  proceeds  were  in  his  possession,  he  refused  to  deliver 
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either  upon  demand.  The  fact  as  found,  is  that  some 
two  years  before  demand,  he  had  paid  the  proceeds  of  the 
check  out  for  the  use  of  the  company,  at  the  request  of 
the  secretaiy  of  the  company.  He  was  agent  for  the  com- 
pany. The  money  was  paid  to  him  only  as  agent,  and 
after  payment  by  him  he  was  no  longer  hable.  Under 
some  circumstances,  an  action  would  not  he  against  him 
personally,  if  he  had  not  paid  over,  for  acts  which  he  did 
only  as  agent  (Calvin  v.  Holbrook,  2  N.  F.  126  ;  Hall  v. 
Lauderdale,  46  lb.  70 ;  Mo  watt  v.  McLean,  1  Wend.  173 ; 
Duff  V.  Buchanan,  1  Paiges  453  ;  Lafarge  t?.  Eneeland,  7 
Cow.  456 ;  Costigan  v.  Newland,  12  Barb.  456). 

"  The  most  important  fact  as  to  the  merits  is  that  the 
defendant  did  pay  the  money  out  for  the  company,  and 
in  so  doing  complied  with  the  request  of  plaintiffs.  The 
appellants  argue  that  before  he  made  the  payment  which 
the  referee  finds  to  have  been  on  account  of  the  company, 
he  had  appropriated  the  check  to  his  use  by  indorsing  it 
as  treasurer  and  then  depositing  it  in  his  own  bank 
account.  The  so-called  appropriation  was,  on  the  facts,  a 
means  of  keeping  the  money  for  the  company's  use." 

Albert  Stickney^  for  appellants. 

M.  W.  Devine,  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J. ;  Freedman  and  Tbuax, 
JJ.,  concurred. 

Judgment  aflSrmed,  with  costs. 
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ANNA    J.     EOGEES,     Appellant,     v.     EDWAED 

SCHELL,  Eespondent. 

Jfoney  had  and  received — when  action  for  mU  not  lie, — Agreement  toith 
mortgagors  of  real  property  to  hid  in  on  foreclosure  sale  and  hold  for 
their  benefit^  the  mortgagors  to  assign  their  interest  in  surplus  to  bidder — 
subsequent  action  of  mortgagors  to  recover  amount  of  surplus  so  assigned 
hy  them  to  purchaser. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedhan,  J  J. 

Decided  December  7,  1885. 

Appeal  from  a  judgment  entered  upon  the  report  of  a 
referee  dismissing  the  plaintiff's  complaint. 

Action  to  recover  $6,298.87,  claimed  to  have  been 
received  by  the  defendant  to  and  for  the  use  of  the  plaint- 
iff and  her  assignors. 

The  referee  found  the  following  facts  : — "In  and  prior 
to  the  year  1873,  one  John  Rogers,  father  of  the  plaintiff, 
owned  the  fee  of  a  lot  lying  between  One  hundred  and 
eighty-second  and  One  hundred  and  eighty-third  streets, 
in  the  city  of  New  York.  The  lot  was  mortgaged  to  the 
Manhattan  Savings  Bank.  Rogers  died  July  17,  1871. 
The  interest  to  the  bank  became  in  arrears.  An  imder- 
standing  was  had  between  Rogers'  family,  including 
plaintiff,  who  is  one  of  his  children,  and  the  defendant, 
that  the  latter  should  purchase  the  lot  at  a  sale  thereof  to 
be  made  under  foreclosure  of  the  mortgage  aforesaid,  for 
the  benefit  of  the  Rogers  family,  and  upon  a  subsequent 
sale  of  it  by  defendant  he  should  give  to  them  any  excess 
it  might  bring  over  the  amount  he  should  advance  to 
cover  the  sum  due  on  the  foreclosure  decree.  If  he  bid 
more  than  the  amount  of  the  decree,  the  surplus  should 
belong  to  him,  and  Rogers  family  would  assign  their 
interest  in  such  surplus  to  him.  The  defendant  bid  a 
large  sum  in  excess  of  the  sum  of  the  decree,  and  became 
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the  owner  of  the  property,  but  for  the  benefit  of  the 
Bogers  family.  Tbe  members  of  this  family  assigned  to 
him  their  interest  in  the  surplus,  and  upon  proper  pro- 
ceedings he  presented  it  to  be  paid  to  him.  He  still  holds 
the  lot,  and  has  exacted  rent  for  it.  No  one  of  the  Bogers 
family  has  paid  taxes  upon  it  since  the  defendant  pur- 
chased it,  nor  has  he  received  any  interest  upon  the  simi 
he  paid.  This  action  is  instituted  to  recover  the  surplus 
money  so  as  above  received  by  him." 

The  referee  found  as  conclusions  of  law:  "That  the 
above  facts  do  not  constitute  such  cause  of  action  as  is 
attempted  by  plaintiff  to  be  made,  nor  as  considered  in 
connection  with  the  pleadings,  any  cause  of  action,  and 
that  the  motion  to  dismiss  the  complaint  herein  should 
be  granted ;"  and  directed  judgment  accordingly. 

The  only  exception  was  to  referee's  conclusion  of  law 
that  the  complaint  should  be  dismissed. 

The  Court  at  General  Term,  said : — "  Upon  the  facts 
found  by  the  referee,  the  conclusion  reached  bj"  him  is 
entirely  correct.  The  agi-eement  between  the  defendant 
and  the  Eogers  family,  provided,  that  if  he  should  bid 
upon  the  foreclosure  sale  more  than  the  amount  of  the 
decree,  the  surplus  should  belong  to  him.  His  bid  was  in 
excess  of  the  amount  of  the  decree  ;  he  paid  it,  and 

received  back  the  siut)1us,  under  the  arrangement,  with 
the  consent  of  all.  To  that  he  was  entitled.  Had  the 
property,  on  a  re-sale  made  by  him,  realized  more  than  he 
paid,  together  with  his  disbursements  on  account  of  the 
property,  the  excess  would  have  belonged  to  the  family. 
But  he  has  not  re-sold.  When  he  does  sell,  the  plaintiff, 
or  others  entitled  to  the  moneys  realized  on  such  I'e-sale, 
over  and  above  what  the  defendant  has  paid  on  accoimt 
thereof,  will  be  entitled  to  the  excess. 

The  defendant  offered,  in  his  answer,  to  convey  the 
property  to  any  person  whom  the  parties  in  interest  will 
designate,  on  being  reimbursed  the  moneys  he  has  paid 
for  the  same.  A  re-sale,  if  desired  by  the  parties  in  inter- 
est, could  doubtless  be  reached  through  an  action  brought 
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for  the  purpose  of  compelling  it.     But  that  is  not  this 
action. " 

S.  W.  FuUertoYiy  for  appellant. 

■ 

Ira  D.  Warren,  for  respondent. 

Opinion  by  Van  Vorst,  J.;  Sedgwick,  Ch.  J.,  and 
Freedman,  J.,  concurred. 

Judgment  afiirmed,  with  costs. 


ROBERT    SEAMAN,     Respondent,     v.     ANTHONY 

McREYNOLDS,  Appellant. 

Motion  denied  on  merits  cannot  be  renewed  wit/iout  teave. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1 885. 

Appeal  from  order. 

In  the  year  1883,  the  plaintiff,  by  motion,  asked  for 
the  same  relief  as  was  demanded  in  the  moving  papers, 
upon  which  the  order  appealed  from  was  made.  No  leave 
to  renew  the  motion  was  applied  for  or  granted. 

The  Court  at  General  Teim,  said  : — ''  That  was  a  suffi- 
cient reason  for  dismissing  the  motion. 

"  A  motion  once  denied  upon  the  merits  cannot  be 
renewed  without  leave  first  obtained  (Jay  v.  De  Groot,  2 
Hun,  205  ;  Dun  v.  Meserole,  oDaly,  434: ;  Cazneauv.  Bry- 
ant, 6  Duer,  668). 

^'aVlthough  these  decisions  are  founded  upon  a  rule  of 
practice,  still  it  has  been  adhered  to,  save  in  cases  where 
the  application  is  founded  upon  new  and  further  facts 
(Eiggs  V,  Purcell,  74  N.  Y.  370).  But  this  motion  does  not 
profess  to  be  founded  on  additional  facts,  nor  do  the  mov- 
ing  papers  at  all  refer  to  the  previous  motion,  or  the  dis- 
position made  of  it." 
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W.  H.  McDougcUlj  for  appellant. 

H.  M.  Whitehead,  for  respondent. 

Opinion  by  Vak  Vorst,  J.;  Sedgwick,  Ch.  J.,  and 
Fbeedman,  J.,  concurred. 

Order  afl&rmed,  with  costs  and  disbursements. 


GALEN   W.    LOVATT,    Eespondent,    v.    ELLEN    F. 

WATSON,  ET  AL.,  Appellants. 

Appeal  from  order  itutaining  or  overruling  demurrer  itill  not  lie. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Feceedman,  JJ. 

Decided  December  7,  1885. 

Appeal  from  order  of  the  special  term,  sustaining 
plaintiff's  demurrer  to  the  second  and  third  defenses  set 
forth  in  the  defendant's  answer. 

The  Court  at  General  Term,  said  : — "  No  appeal  lies 
from  an  order  sustaining  or  overruling  a  demurrer.  An 
interlocutory  judgment  should  have  been  entered  upon 
the  judge's  decision,  and  an  appeal  taken  from  it.  So  a 
final  judgment  entered  upon  the  interlocutory  judgment 
may  be  appealed  from.  In  the  case  of  an  appeal  from 
such  an  interlocutory  judgment,  the  order  upon  which  it 
was  entered,  and  in  the  case  of  an  appeal  from  such  a 
final  judgment,  both  the  interlocutory  judgment  and  the 
order  may  be  reviewed,  provided  the  notice  of  appeal  is, 
upon  its  face,  sufficient  for  the  purpose.  These  points 
have  been  settled  so  clearly,  that  it  seems  surprising  that 
any  doubt  should  now  exist  {Code,  §§  1021,  1349  ;  Cam- 
bridge V.  Nat.  Bank  v.  Lynch,  76  K  Y.  514 ;  Ligeois  v. 
McCracken,  22  Htm,  69  ;  S.  C,  83  N.  F.  624 ;  Church  v. 
Amer.  Eapid  Tel.  Co.,  47  Super,  Ct.  558  ;  Smith  r.  Eath- 
bun,  88  jV:  F.  660)." 


BURGESS  V.  BURGESS.  545 


Stater. 'nt  of  the  Case. 


A.  B.  Conger^  for  appellants. 
E.  P.  Wilder,  for  respondent. 

Opinion  by  Van  Vorst,  J.;  Sedgwick,  Ch.  J.,  and 
Freedman,  J.,  concurred. 

Appeal  dismissed,  with  costs. 


BUEGESS,  Eespondent,  v.  BURGESS,  Appellant. 

Divoree— provisions  of  General  Rvle  74  as  to  examination  of  plaintiff  con" 

eerning  matters  therein  set  forth. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J. 

Decided  December  7,  1885, 

Appeal  from  judgment  of  divorce. 

The  conditions  on  which  tho  defendant  was  permitted- 
by  an  order  of  the  special  term  to  serve  an  amended 
answer,  were  not  complied  with,  and  thereafter  the 
defendant  stipulated  to  proceed  to  trial  under  the  original 
pleadings.  The  trial  took  place  before  a  referee  who,  on 
consent  of  the  parties  to  a  reference,  had  been  appointed 
by  the  court  to  hear  and  determine  the  issues.  In  fact,, 
the  answer  of  the  defendant  did  not  create  an  issue, 
because  it  expressly  admitted  each  and  every  allegation 
of  the  verified  complaint,  inclusive  of  the  charges  of  sev- 
eral acts  of  adultery,  and  did  not  set  up  an  affirmative 
defejise.  The  testimony  adduced  before  the  referee  by 
the  plaintiff,  which  the  defendant  failed  to  controvert^ 
fully  established  that  in  the  months  of  August  and 
October,  1884,  the  defendant  had  been  guilty  of  adultery, 
and  the  circumstances  under  which  the  several  acts  of 
adultery  had  been  committed,  in  themselves  showed  that 
said  acts  were  committed  without  the  knowledge,  con- 
sent, connivance,  privity  or  procurement  of  the  plaintiff. 
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The  averments  of  the  complaint,  that  five  years  had  not 
elapsed  since  the  plai{itiff  discovered  the  said  acts  of 
adultery,  that  the  plaintiff  did  not  voluntarily  cohabit 
vidth  the  defendant,  since  the  discovery  by  her  of  said 
acts,  and  that  she  did  not  condone  the  same,  were  also 
expressly  admitted  by  the  answer,  and  the  circumstances 
of  the  case  showed  that  they  were  true. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said  : — ''  Under  the  exceptional  circumstances  of 
this  case,  it  was  therefore  not  absolutely  necessary  that 
the  plaintiff  should  have  been  si>ecifically  examined  by 
the  referee  as  to  those  allegations  of  her  complaint,  the 
insertion  of  which  was  called  for  simply  by  the  general 
rules  of  the  courts.  Upon  the  whole  case,  the  referee  was 
justified  in  making  the  report  he  did,  and  the  court  at 
special  term  was  right  in  confirming  the  report,  and 
granting  the  appropriate  judgment  thereon.  The  points 
raised  by  the  appellant  are,  under  all  the  circumstances, 
of  a  purely  technical  character,  and  wholly  without 
merit." 

C  A.  BurgesBy  appellant  in  person. 

J.  H.  McCarthy y  and  William  King  Hall,  for 
respondent. 

Opinion  by  Freedman,  J.;  Sedgwick,  Ch.  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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BERNARD  HEIM,  et  al.,  Respondents,  v.  FREDERICK 

LINK,  ET  AL.,  Appellants. 

Reftr^ — right  of  to  disregard  testimony  of  both  sides  on  question  of  guan* 

tity^  ete.^  and  make  independent  finding. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  from  judgment  in  favor  of  plaintiffs,  entered 
upon  report  of  referee. 

The  controversy  in  this  case  arises  upon  a  delivery  by 
plaintiffs  to  defendants  of  three  hundred  and  ten  bellies, 
weighing  two  thousand  seven  hundred  and  thirty-six 
pounds,  under  a  contract  calling  for  about  four  thousand 
pounds  of  bellies  at  9f  cents  per  pound  for  heavy,  and  llf 
cents  for  light  smoking  bellies,  and  the  only  question  pre- 
sented by  the  appeal  is  one  of  fact.  It  is  how  many  of 
the  bellies  so  delivered  were  light  smoking,  and  how  many 
were  heavy  bellies.  All  other  questions  of  fact  have  been 
waived  by  not  printing  the  evidence  bearing  upon  them. 
Upon  the  point  in  dispute  the  plaintiffs  claimed  before  the 
referee,  that  the  beUies  delivered  were  light  smoking  bel- 
lies, weighing  two  thousand  seven  hundred  and  thirty- 
six  pounds,  which,  at  llf  cents  per  pound,  entitled  them 
to  $321.48.  The  defendants  claimed  that  nine  hundred 
and  thirty-one  pounds  were  light  smoking,  and  one 
thousand  eight  hundred  and  five  pounds  were  fat  or 
heavy  bellies,  and  that  consequently  the  judgment  should 
befor  only  $285.38. 

The  referee  held  that  neither  were  right ;  that  one 
thousand  eight  himdred  and  thirty-three  pounds  were 
Ught  smoking,  and  nine  hundred  and  three  pounds  were 
fat  or  heavy,  which,  imder  the  price  fixed  by  the  contract 
for  the  two  qualities,  entitled  the  plaintiffs  to  a  judgment 
for  $303.41. 

The  Court  at  General  Term  (after  stating  the  facts  as 
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above),  said  :—  *'  For  thus  splitting  the  difference  between 
the  parties,  the  referee  had  no  warrant  in  any  testimony 
bearing  directly  upon  the  point,  and,  if  it  were  necessary 
to  the  maintenance  of  the  judgment  that  the  finding 
should  be  sustained  precisely  as  made,  it  perhaps  could 
not  be  done  even  upon  a  balancing  of  probabilities  dis- 
closed by  evidence.  But  no  such  precision  is  necessary. 
Upon  the  whole  case,  the  evidence  clearly  preponderated 
in  favor  of  the  plaintiff,  and  the  referee  should  have  sus- 
tained their  entire  claim.  If,  therefore,  he  erred,  he  erred 
in  favor  of  the  defendants,  and  of  this  the  defendants 
ought  not  to  be  heard  to  complain." 

i.  A.  Gouldy  for  appellants. 

Baldicin  &  Blachnuxr^  for  respondents. 

Opinion  by  Freedman,  J. ;  Sedgwick,  Ch.  J.,  and  Van 


VoBST,  J.,  concurred. 

Judgment  affumed,  with  costs. 


JAMES    BROWN    LORD,    Respondent,  v.    GEORGE 
WELLS  COMSTOCK,  Appellant. 

Damagf — breach  of  contract  by  architect  in  failing  to  build  house  a»  agreed 

— meanwe  of  damages — lou  of  tenant 

Before  Van  Vorst  and  Freedman,  J  J. 

Decided  December  7,  1885. 

Appeal  from  order  disallowing  and  striking  out  ceiiain 
interrogatories  proposed  by  defendant  to  be  annexed  to 
commission  for  examination  of  witness  out  of  the  state. 

Action  to  recover  for  plaintiff's  services  as  architect  in 
altering  one  house,  and  in  building  another,  for  the 
defendant. 

The  answer  admits  the  contract  of  employment,  but  sets 
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up  that  by  the  terms  of  that  contract,  the  new  house  was 
to  be  constructed  for  the  use  of,  and  to  meet  the  ordinary 
requirements  of,  a  small  family  of  moderate  means  ;  that 
the  plaintiff  so  negligently  and  unskillf ully  consti-ucted 
the  same  that,  when  completed,  it  did  not  answer  said 
purposes  ;  and  that  in  consequence  thereof,  the  defendant 
lost  a  tenant  at  an  annual  rent  of  $360,  expended  $300  in 
alterations,  and  was  damaged  in  his  reputation  as  a  land- 
lord to  the  amount  of  $1,000.  The  object  of  the  excluded 
interrogatories  was  to  examine  the  alleged  lost  tenant, 
not  as  to  the  rental  value  of  the  house  during  the  time  it 
took  to  make  the  alleged  necessary  alterations,  but  as  to 
the  making  of  his  lease,  a  supposed  breach  by  defendant 
of  certain  conditions  on  which  said  lease  had  been  made, 
the  tenant's  consequent  refusal  to  comply  with  his  agree- 
ment, and  certain  conversations  between  the  tenant  and 
the  defendant,  or  his  agent. 

The  Court  at  General  Term  (after  stating  the  facts  as 
above),  said  : — *'  The  whole  line  of  this  proposed  testimony 
is  clearly  immaterial,  for,  admitting  the  charge  of  negli- 
gent and  unskillful  construction,  the  defendant's  measure 
of  damages  can  only  be  either  the  difference  in  value 
between  the  product  of  plaintiff's  negligent  and  unskillful 
work,  and  the  house  as  it  should  have  been,  or  else  the 
cost  of  remedying  the  defects,  and,  if  time  was  of  the 
essence  of  the  contract,  loss  of  rental  value  during  the 
time  required  to  make  the  necessary  alterations.  Unless 
time  was  of  the  essence  of  the  contract,  which  does  not 
appear,  it  was  not  legally  within  the  contemplation  of  the 
parties  that  the  house  should  be  rented  before  it  was 
placed  completed  in  the  possession  of  the  defendant.  And 
in  no  aspect  of  the  case  as  disclosed  by  the  pleadings,  can 
the  plaintiff  be  held  responsible  for  the  loss  of  a  year's 
rent  upon  a  lease,  with  the  making  of  which  he  had  noth- 
ing to  do.  All  damages  which,  from  a  legal  point  of 
view,  were  not  within  the  contemplation  of  the  parties  at 
the  time  of  the  making  of  the  contract,  are  too  remote 
(Sparks  v.  Bassett,  49  Super,  Ct.  270)." 
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Cfeorge  Carlton  Comstockj  for  appellant. 

Lardy  Day  dh  Lordj  for  respondent. 

Opinion  by  Freedmax,  J.;  Van  Vobst,  J.,  concurred. 

Order  afl^rmed,  with  costs,  &c. 


NICHOLAS  ALBERT,  et  al.,  Respondents,  v.  ALBERT 

BACK,  ET  AL.,  Appellants. 

WILLLIM   S.    TAYLOR,    etf    al.,    Respondents,    v. 
ALBERT  BACK,  et  al..  Appellants. 

FrauduUni  auignment — lien  o/creditorU  hill  to  Met  ande — when  aUache»  en 

service  ofeumnum*  only — when  funds  still  deemed  in  possession  of  assignee 

though  cheek  has  been  dravm  to  creditor's  order  and  delivered  to  attorney 

for  assigneSy  who  has  also  received  from  creditor  the  evidences  of  his  claim. 

Before  Sedgwick,  Ch.  J.,  and  Freedman,  J.        , 

Decided  December  7,  1885. 

Appeal  from  order  confirming,  except  as  to  a  certain 
item  of  $3,000,  the  report  of  a  referee  appointed  to  take 
the  accounts  of  an  assignee  for  the  benefit  of  creditors. 

The  defendants  Back  and  Fishel,  on  October  14,  1884, 
made  a  general  assignment  for  the  benefit  of  creditors  to 
the  defendant,  Moritz  Kellner,  which  assignment  pre- 
ferred, among  other,  one  F.  Fishel,  a  brother  of  one 
of  the  assignors,  for  the  sum  of  $3,000.  Thereafter 
an  action  was  commenced  against  the  defendants  herein 
by  judgment  creditors,  other  than  the  plaintiffs  herein, 
to  set  aside  said  assignment  as  fraudulent  and  void  as  to 
creditors,  and  judgment  was  recovered  in  said  action  in 
favor  of  the  plaintiffs  therein.  While  that  action  was 
pending,  to  wit,  on  November  25, 1884,  a  check  was  drawn 
by  the  said  assignee  Kellner,  to  the  order  of  the  said  pre- 
ferred creditor,  F.  Fishel,  to  whom  it  was  delivered,  and 
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it  was  thereupon  indorsed  by  him  and  placed  in  the  hands 
of  Mr.  Kurzman,  who  was  the  attorney  for  the  assignee 
in  the  said  suit  to  set  aside  the  assignment^  and  had  acted 
as  his  counsel  under  the  assignment.  The  note  represent- 
ing Fishel's  preference  was  also  placed  by  him  in  Mr. 
Km'zman's  hands,  with  instructions  to  collect  the  money 
On  the  check  and  pay  the  note.  This  check  was  not  cer- 
tified, and  was,  in  fact,  not  paid  until  December  1.  The 
proceeds  of  the  check  remained  in  the  hands  of  Mr.  Kurz- 
man, who  also  retained  the  note  given  him  by  Fishel,  and 
he  stated  that  the  money  was  not  paid  to  Pishel  because 
the  suit  herein  came  in  between  the  drawing  and  payment 
of  the  check.  This  action  was  begun  November  26,  1884, 
by  the  service  of  a  summons  upon  all  the  defendants,  and 
the  defendant  Kellner  appeared  through  Mr.  Kurzman 
November  28,  1884.  The  complaint  was  not  served  until 
after  December  1,  but  it  appears  that  the  attorney  for 
plaintiffs  informed  Mr.  Kurzman  a  day  or  two  before  the 
service  of  the  summons  that  he  was  about  to  begin  an 
action  in  favor  of  these  plaintiffs  to  set  aside  the  assign- 
ment. Judgment  was  subsequently  recovered  in  favor  of 
the  plaintiffs,  declaring  the  assignment  to  be  fraudulent, 
and  directing  the  assignee  to  pay  to  Cephas  G.  Thompson, 
as  receiver,  all  the  funds  coming  into  his  hands  as  assignee, 
except  his  lawful  disbursements  and  expenses,  and  said 
I'eceiver  was  directed  to  pay  the  plaintiffs  the  amount  of 
their  claims.  The  referee  appointed  to  pass  the  assignee's 
account  allowed  as  a  paymellt  the  $3  000  heretofore  men- 
tioned. The  court  confirmed  the  referee's  report,  except 
as  to  this  $3, 000,  and  directed  the  assignee  to  pay  that 
sum  to  the  receiver  for  the  plaintiffs,  from  which  direction 
this  appeal  is  taken. 

The  following  opinion  was  delivered  at  special  term  : 

^'VanVorst,  J. — Under  all  the  facts  and  circum- 
stances of  this  case,  I  must  regard  the  moneys  received  on 
the  check  for  $3,000,  which  have  not  been  paid  over  to 
the  creditor,  but  which  are  still  in  the  hands  of  the  attor- 
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ney  under  whose  advice  the  check  was  drawn,  and  with 
whom  it  was  left  by  the  drawee  for  collection,  as  still  in 
a  position  tiO  be  affected  by  this  suit — in  other  words,  as 
funds  of  the  assigned  estate  to  be  controlled  by  the 
assignee  under  the  judgment  of  this  court.  The  attorney 
with  whom  the  check  was  intrusted  by  the  creditor  was 
the  attorney  and  counsel  for  the  assignee.  . 

'*  The  check,  it  is  true,  wac  drawn  payable  to  the  order 
of  the  creditor,  who  indorsed  and  delivered  it  to  the  attor- 
ney for  collection,  to  whom  he  also  gave  the  obhgation 
which  was  the  evidence  of  his  claim  against  the  assign- 
ors, the  payment  of  which  was  provided  for  in  the 
assignment.  At  this  point  of  time,  the  attorney  appeared 
to  occupy  the  two-fold  position  as  counsel  for  the  assignee 
and  as  agent  for  the  creditor  to  the  extent  of  collecting 
the  moneys  on  the  check  for  him,  but  he  did  not,  by  the 
whole  transaction,  cease  to  represent  the  assignee. 

*'I  cannot  but  regard  the  action  of  the  assignee  as 
designed  to  frustrate  this  action,  which  was  about  to  be 
brought,  and  of  which  the  attorney,  and  counsel  for  the 
assignee  had  already  been  advised.  Of  this  notice  to  his 
attoi-ney,  the  assignee  presumably  had  information. 

**An  action  in  favor  of  another  creditor  seeking  to 
impeach  this  assignment  was  then  pending,  and  this  one 
was  on  the  eve  of  being  commenced.  The  action  of  the 
assignee  in  giving  this  check  on  November  25,  leads 
irresistibly  to  the  conclusion  that  it  was  a  step  on  his  part 
to  get  rid  of  the  moneys  in  kis  hands  through  the  pay- 
ment of  the  claim  of  a  preferred  creditor  which  the  action 
about  to  be  brought  was  designed  among  other  things  to 
prevent. 

*  ^  Assignees,  it  is  true,  should  move  with  reasonable 
diligence  in  closing  up  the  trusts  committed  to  them. 
But  I  am  not  aware  that  they  are  called  upon  to  exercise 
extraordinary  speed  to  prevent  the  lien  of  a  creditor's 
action  about  to  be  commenced,  especially  when  there  is  an 
action  actually  pending,  which  chaUenges  the  honesty  and 
validity  of  the  assignment. 
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*'  Was  the  commencement  of  this  action,  by  the  service 
of  a  summons  only,  a  notice  to  the  assignee  ?  Under  all 
the  facts,  I  think  it  was. 

''  The  object  of  the  action,  it  is  true,  was  not  stated  in 
the  summons,  but  the  assignee  must  have  known  the 
purposes  of  the  suit  from  the  summons  itself.  He  could 
have  known  that  the  plaintiffs  had  no  other  ground  of 
complaint  against  him  in  connection  with  the  assignor,  as 
a  co-defendant,  than  such  as  arose  from  the  assignment  in 
question,  which  was  already  the  subject  of  inquiry  in  a 
legal  proceeding. 

"  This  question  of  notice  is  often  one  of  diflftculty,  but 
I  find  none  in  this  case.  It  would  be  idle  to  suppose  for  a 
moment  that  the  assignee  did  not  know,  when  the 
summons  was  served  upon  him,  the  object  or  purpose  of 
the  action  in  which  he  was  impleaded  with  the  assignor 
at  the  suit  of  a  creditor  of  the  latter.  In  any  event,  he 
was  piit  upon  inquiry. 

''  The  question  involved  in  the  transaction  is  one  of. 
good  faith,  and  where  a  party  knows  facts  sufficient  to  put 
him  upon  inquiry  he  is  supposed  to  have  ascertained 
the  extent  of  the  rights  claimed  (Williamson  v.  Brown, 
15  N.  r.  354). 

*^When  the  summons  was  served  upon  the  assignee 
the  moneys  covered  by  the  check  still  stood  to  his  credit 
imdrawn  in  the  bank.  He  could  have  stopped  its  pay- 
ment in  an  instant  by  a  notice.  The  moneys  were  not 
drawn  till  afterwards.  The  check  was  no  assignment  of 
the  funds  mentioned,  and  the  creditors'  claims  are  still 
in  the  hands  of  the  attorney. 

"  The  creditor  is  a  Uttle  nearer  the  money  than  he  was 
before  this  suit  was  commenced,  but  not  so  near  as  that 
he  may  rightfully  claim  it  in  opposition  to  the  demands 
of  this  suit,  which  challenges  the  assignee's  right  to 
dispose  of  it  under  the  assignment  which  has  been  in 
this  action,  adjudged  to  be  fraudulent  and  void  as  to  the 
plaintiff. 

*'  By  this  result  the  creditor,  although  he  may  be  dis- 


5:^  GKAEFFE  o.  CUHBIK 


Statement  of  the  Case. 


appointed,  is  actually  in  no  worse  condition  than  he  was 
before  the  check  was  drawn  to  his  order.  He  has  parted 
with  no  valuable  consideration.  He  may  be  restored  to 
his  former  position  without  damage.  The  unpaid  note 
is  still  in  the  hands  of  his  agent.  The  note  may  be 
i-etumed  to  him  and  the  money  in  effect  to  the  assignee 
to  meet  the  demand  of  this  suit. 

"  The  referee's  report,  to  the  extent  that  it  approves  of 
the  transaction  above  referred  to,  or  credits  the  assignee 
with  the  payment  of  the  money  to  the  creditor,  cannot 
be  confirmed." 


Blumenstiel  &  Hirschj  for  appellants. 

S.  F.  Knedand^  for  respondents. 

Per  Curiam. — Order  appealed  from  afiumed,  with 
costs,  &c.,  upon  the  opinion  of  the  learned  judge  at 
special  term. 


ALBERT  J.  GRAEFFE,  Appellant,  v.  CHARLES  H. 

CURRIE,  ET  AL.,  Respondents. 

Broker— fchen  catue  of  action  against  as  set  forth  in  complaint,  not  deemed 
to  depend  on  allegations  ofjldueiary  relations. — Body  execution  in  action 
against  broker,  Sc — tchen  set  aside. — Arrest — when  grounds  of  deemed 
extrinsic  to  cause  of  action. 

Before  Sedgwick,  Ch.  J.,  Van  Vorst  and  Freedman,  J  J. 

Decided  December  23,  1885. 

Appeal  by  plaintiff  from  order  setting  aside  execution 
against  defendant's  person. 

The  complaint,  in  addition  to  the  allegation  as  to  the 
deposit,  &c.,  of  plaintiff's  moneys,  set  forth  in  the 
opinion,  contained  the  following  : — "  Third. — That  said 
moneys  were  so  deposited,  allowed  to  remain,  and  to 
accumulate  in  the  defendants'  hands,  upon  the  agreement 
made  between  this  plaintiff  and  the  defendants,  that  the 
defendants  should  honestly  and  faithfully  act  as  brokers 
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for  the  plaintiff  in  the  purchase  and  sale  of  grain,  as  the 
plaintiff  would,  from  time  to  time,  give  them  directions 
in  respect  thereto,  and  would  report  to  the  plaintiff  hon- 
estly and  faithfully  the  prices  at  which  purchases  were 
made  or  sales  had,  according  to  the  custom  of  brokers. 

''Fourth. — Upon  information  and  beUef,  the  plaintiff 
alleges  that  the  defendants  did  not  and  had  not  honestly 
and  faithfully  invested  said  moneys  as  directed  by  the 
plaintiff,  but  the  said  defendants  from  time  to  time 
reported  to  this  plaintiff  certain  false  and  fraudulent 
transactions,  which  they  represented  to  the  plaintiff'  to  be 
honest  and  fair,  and  the  plaintiff,  relying  upon  such 
representations,  believing  the  same  to  be  true,  permitted 
the  use  of  his  said  moneys  therein,  and,  as  the  result 
thereof,  the  defendants  have  reported  to  the  plaintiff  that 
they,  in  such  investments,  lost  all  of  the  plaintiff's  said 
moneys,  save  the  sum  of  $459.99. 

"  Fifth. — That  immediately  upon  the  discovery  of  the 
plaintiff  that  the  said  transactions  of  the  defendants  were 
false  and  fraudulent,  and  that  he  had  been  deceived  by 
the  false  and  fraudulent  representations  of  the  defendants, 
the  plaintiff  repudiated  said  transactions,  and  so  notified 
the  defendants,  and  on  or  about  November  17,  1884, 
demanded  the  return  to  the  plaintiff  of  the  moneys  so 
deposited,  and  allowed  to  remain  and  accumulate  with 
the  defendants  as  aforesaid,  but  the  defendants,  although 
promising  to  return  the  same  to  the  plaintiff,  have  neg- 
lected and  refused,  and  stiU  neglect  and  refuse  to  pay  the 
same  to  the  plaintiff,  and  have  returned  or  repaid  to  this 
plaintiff  the  sum  of  $390  thereof  only." 

Wherefore  the  plaintiff  demands,  &c. 


The  following  opinion  was  deUvered  at  special  term  : 

"Ingraham,  J. — The  complaint  alleges  that  on  Sep- 
tember 8,  the  plaintiff  had  on  deposit  with  defendants  the 
sum  of  $456.25  ;  that  at  various  times  between  that  date 
and  October  18,  1884,  plaintiff  deposited  with  the  defend- 
ants various  simis  of  money,  aggregating  $3,000,  and 
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about  October  13,  1884,  there  was  credited  to  plaintiflTs 
account  by  defendants  the  sum  of  $418.25,  making  in  the 
aggregate  the  sum  of  $3,875,  moneys  of  the  plaintiff  in 
the  hands  of  the  defendants. 

'^  This  all^ation,  as  it  stands,  would  make  the  relation 
between  the  plaintiff  and  the  defendants  one  simply  of 
debtor  and  creditor,  and  the  fact  that  the  defendants  were 
acting  as  the  brokers  of  the  plaintiff  would  bring  the  case 
within  subdivision  3  of  section  550  of  the  Code,  which 
provides  for  cases  where  the  right  to  arrest  depends  upon 
facts  extrinsic  to  the  cause  of  action. 

"  The  allegation  in  the  third  clause  of  the  complaint, 
that  the  said  moneys  were  so  deposited  and  allowed  to 
remain  and  accumulate  in  the  defendants'  hands  upon  the 
agreement  therein  set  forth,  does  not  change  the  relation 
that  existed  between  the  parties.  Nothing  is  alleged  that 
would  show  that  the  plaintiff  was  entitled  to  recover  the 
identical  money  that  had  been  deposited  with  the  defend- 
ants, and  there  is  no  allegation  in  the  complaint  that  the 
money  was  converted  by  the  defendants. 

"To  sustain  the  action,  it  was  not  necessary  to  allege 
in  the  complaint  the  relation  that  existed  between  the 
parties,  or  that  the  money  was  received  by  defendants  as 
brokers  or  in  a  fiduciary  capacity  (Wood  v.  Henry,  40  N. 
Y.  126  ;  Segelken  t\  Meyer,  94  Ih.  473). 

*'As  appeai-s  by  the  case  on  appeal  that  was  sub- 
mitted to  me  on  the  argument  of  this  motion,  on  the  trial 
of  the  action  no  evidence  was  offered  by  the  plaintiff  to 
show  that  the  money  was  paid  to  or  received  by  the 
defendants  under  any  special  agreement ;  but  the  evidence 
of  the  plaintiff  was,  that  on  a  certain  day  he  had  a  bal- 
ance with  the  defendants  of  so  much,  and  that  he  gave 
them  various  sums  in  cash,  aggregating  $3,456.25,  the 
balance  being  made  up  by  the  profits  on  a  wheat  specula- 
tion. If  the  action  had  been  one  for  a  conversion  of 
money,  the  plaintiff  failed  to  make  out  such  a  cause  of 
action  on  the  trial,  and  the  complaint  would  have  been 
dismissed. 
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"  The  subsequent  allegations  of  fraud  in  the  complaint 
do  not  bring  the  action  within  subdivision  4  of  section  549 
of  the  Code.  The  liability  which  the  action  was  brought 
to  enforce  was  contracted  on  the  original  deposit  of  the 
money  with  the  defendants.  There  was  no  fraud  in  con- 
tracting or  incurring  the  liability,  and  the  allegations  of 
fraud  in  the  complaint  were  in  relation  to  subsequent 
transactions  which  the  defendants  claim  resulted  in  a  loss 
to  plaintiff. 

"  I  think,  therefore,  the  action  is  one  under  subdivi- 
sion 3  of  section  550,  where  the  right  to  arrest  depends 
upon  facts  extrinsic  to  the  cause  of  action,  and  under 
section  1487,  plaintiff  was  not  authorized  to  issue  an  exe- 
cution against  the  person  unless  the  order  of  arrest  had 
been  granted  and  executed  against  the  judgment  debtor. 
As  no  order  of  arrest  has  been  granted  in  this  action,  the 
execution  was  irregular,  and  must  be  set  aside.  Motion 
must  therefore  be  granted,  with  $10  costs. 

Alex.  Thain,  for  appellant. 

George  F.  DuysterSy  for  respondents. 

Per  Curiam. — Order  affirmed,  with  $10  costs,  on 
opinion  below. 


ADAM  KAISER,  Appellant,  v.  THE  INDEPENDENT 
ACCUMULATING  FUND  &  BUILDING,  &c.,  Im- 
PLEADED,  &c..  Respondent. 

Appeal  from  interlocutory  judgment  entered  on  order  sustaining  demurrer^ 

said  order  not  being  appealed  from. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  JJecemher2dy  1885. 

Appeal  from  an  interlocutory  judgment,  entered  upon 
an  order  made  at  a  special  term,  sustaining  a  demurrer  to 
plaintiff's  amended  complaint.  No  appeal  has  been  taken 
rom  the  order  sustaining  the  demurrer. 
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March  80,  1895. 

Benno  Loetvy,  for  appellant. 
Henry  F.  Lippoldy  for  respondent. 

Per  Curiam. — ^The  judgment  appealed  from  conforms 
to  the  oi*der  sustaining  the  demurrer,  and  which  directs 
that  the  judgment  appealed  from  should  be  entered. 
The  judgment  should  be  sustained  until  this  order  is 
reversed,  but  no  appeal  has  been  taken  from  the  order. 
No  leave  to  amend  can  be  given  on  this  appeal,  if  it  were 
proper  to  give  it  after  the  plaintiff  has  had  a  former 
opportunity  to  amend,  as  he  saw  fit. 

Judgment  affirmed,  with  costs. 


Frederick  McLewee,  respondent,  v.  Cassius  H.  Bead,  et 
al.y  appellants. 

Decided  March  30,  1885.  Appeal  by  defendants  from 
judgment  for  plaintiff  entered  upon  a  verdict  of  a  jury. 
Christopher  Fine,  for  appellants.  James  C.  Foley,  for 
respondent.  Before  Sedgwick,  Ch.  J. ,  and  O'Gorman,  J. 
Opinion  by  Sedgwick,  Ch.  J.  Judgment  and  order 
affirmed,  with  costs. 

Benjamin  W.  Kma,  respondent,  v.  Amos  A.  SouTH\^^cK, 
et  a/. ,  appellants. 

Decided  March  30,  1885.  Appeal  from  judgment 
entered  against  both  the  defendants,  on  a  verdict  for 
$507.31,  and  from  an  order  denying  a  motion  for  a  new 
trial.  Granger  &  Backus,  for  appellants.  James  M. 
Ferguson,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
O'Gorman,  J.  Opinion  by  0'Gk>rman,  J. — Judgment 
reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event  of  the  action. 

r 

James  S.  Flynn,  respondent,  v.  The  New  York  Elevated 
Ry.  Co.,  appellant. 

Decided  March  30,  1885.  Appeal  by  defendant  from 
judgment  entered  on  verdict  of  jury  for  plaintiff.    Julien 
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April  6,  1885— Maj  26,  1885. 

T.  Davies,  for  appellant.  Louis  J.  Grant,  for  respondent. 
Before  Sedgwick,  Ch.  J.,  O'Grorman  and  Ingraham,  J  J. 
Per  Curiam. — Judgment  afl&rmed,  with  costs. 

John  G.  Scott  v.  Pedro  Montells. 

Decided  April  6,  1885.  Exceptions  of  both  sides 
ordered  to  be  heard  at  general  term. .  Alfred  I.  Walker 
and  David  L.  Walter,  for  plaintiff.  Kent  &  Auerbach, 
and  Geo.  W.  Cotterill,  for  defendant.  Before  Sedgwick, 
Ch.  J.,  O'Gorman  and  Ingraham,  J  J.  Opinion  by 
O'Gorman,  J. — Exceptions  overruled,  and  judgment  for 
plaintiff  ordered  on  verdict. 

John  Bean,  an  infant,  respondent,  v.  Joseph  P.  Eey- 
NOLDS,  appellant. 

Decided  April  13,  1885.  Appeal  from  judgment  for 
plaintiff,  entered  on  verdict  of  a  jury.  I.  T.  Williams, 
for  appellant.  James  E.  Kelley,  for  respondent.  Before 
O'Gorman  and  Ingraham,  JJ.  Per  Curiam. — Judgment 
aflBrmed,  with  costs. 

Matthew  White,  respondent,  v.  James  Eintoul,  appel- 
lant. 

Decided  May  18,  1885.  Appeal  from  judgment. 
•Davenport  &  Leeds,  for  appellant.  Robertson,  Harman 
&  Cuppia,  for  respondent.  Before  Sedgwick,  Ch.  J., 
Freedman  and  O'Gorman,  JJ.  Judgment  affirmed,  with 
costs. 

De  Lancey  Nicoll,  as  receiver,  v.  John  J.  Spowers,  Jr. 

Decided  May  26,  1885.  Plaintiff's  exception  to  dis- 
missal of  complaint  ordered  to  be  heard  in  the  first  instance 
at  general  term.  Eugene  H.  Lewis,  for  plaintiff.  P.  Q. 
Eckerson,  for  the  defendant.  Per  Curiam. — This  case 
presents  the  same  question  as,  and  was  argued  and  decided 
with  Pancoast  v.  Spowers  {ante,  p.  523).  The  plaintiff's 
exception  is  overruled,  and  judgment  is  ordered  for  the 
defendant,  with  costs. 
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Jane  1,  1886. 


BowLAiO)  N.  Hazard  et  cU.^  appellants,  v.  John  E.  Cas- 
well^ et  al.j  respondents. 

Decided  June  1, 1885.  Appeal  by  plaintiffs  from  judg- 
ment in  favor  of  defendants,  entered  upon  findings  and 
conclusion  by  a  judge  at  special  term.  The  action  was 
to  procure  a  judgment  that  defendants  be  enjoined  from 
using  a  label  and  t^ade-mark,  which  the  plaintiff  claimed 
to  have  an  exclusive  right  to  use.  The  facts  appear  in  the 
same  case  on  appeal,  03  N.  Y.  259,  which  was  followed. 
Howard  Mansfield  and  Heniy  E.  Howland,  for  appellants. 
L.  A.  Lockwood  and  John  L.  Hill,  for  respondents. 
Before  Sedgwick,  Ch.  J.,  and  Fi-eedman,  J.  Opinion  by 
Sedgwick,  Ch.  J.    Judgment  affirmed,  with  costs. 

Henry  GkyrrGETREU,  as  assignee,  &c.,  appellant,  t\ 
Alexander  V.  DAvmsoN,  as  sheriff,  &c.,  i-espond- 
ent. 

Decided  June  1,  1885.  Appeal  by  plaintiff  from  judg- 
ment entered  in  favor  of  the  defendant  upon  the  verdict 
of  a  jury,  and  from  order  denying  plaintiffs  motion  for  a 
new  triaL  Oliver  W.  Beals,  for  appellant.  W.  Bourke 
Cockran,  for  respondent.  Before  Sedgwick,  Ch.  J., 
Freedman  and  Truax,  JJ.  Opinion  by  Freedman,  J. 
Judgment  and  order  affirmed,  with  costs. 

Henry  C.  Dart,  respondent,  v.  William  E.  Laimbeer, 
appellant. 

Decided  June  1,  1885.  Appeal  by  defendant  from 
judgment  entered  against  him  upon  the  verdict  of  a  jury, 
and  from  order  denying  his  motion  for  a  new  trial. 
Davies  &  Rapallo,  for  appellant.  Wingate  &  CuUen,  for 
respondent.  Before  Freedman  and  Truax,  J  J.  Opinion 
by  Freedman,  J.— Judgment  and  order  affirmed,  with 
costs. 
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June  1,  1885. 


Catharine  Murphy,  by  guardian,  respondent,  v.  Thomas 
DoNOHUE,  appellant. 

Felix  Murphy,  respondent,  v.  Thomas  Donohue,  appel- 
lant. 
Decided  June  1,  1886.     Two  appeals  by  defendants 

from  judgments  for  plaintiflfs,  entered  on  verdicts,  and 

from  orders  denying  defendant's  motions  for  new  trials. 

The  questions  in  the  respective  appeals  were  the  same. 

Thomas  P.  Wickes  and  George  L.  Sterling,  for  appellant. 

John  Henry  Hull,  for  respondent.     Before  Sedgwick,  Ch. 

J.,  and  Freedman,  J.     Per  Curiam. — Judgments  and 

orders  affirmed,  with  costs. 

The  Canfield  Rubber  Co.,  appellant,  v.  Isaac  B.  Klein- 
ert,  respondent. 

Decided  June  1,  1885.  Appeal  from  order  denying 
plaintiff's  motion  to  continue  an  injunction  during  the 
pendency  of  the  action,  and  dissolving  the  preUminary 
injunction.  Steams  &  Curtis,  for  appellant.  Stern  & 
Myers,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Freedman,  J.  Opinion  per  Curiam. — Order  affirmed, 
with  costs. 

Barker  Place,  as  executor,  &c.,  respondent,  v.  Jedediah 
K.  Hayward,  appellant. 

Decided  June  1,  1885.  Appeal  from  order  of  February 
3,  1885,  denying  defendant's  motion  to  modify  order  of 
April  16,  1884.  Before  Sedgwick,  Ch.  J.,  Freedman  and 
Truax,  J  J.  Per  Curiam. — The  order  appealed  from 
should  be  affirmed,  with  costs. 

Mary  E.  Post,  as  executrix,  &c.,  respondent,  v.  William 
B.  DiNSMORE,  as  president,  &c.,  appellant. 
Decided  June  1,  1885.  Appeal  by  defendant  from  a 
judgment  in  favor  of  the  plaintiff  entered  upon  the  ver- 
dict of  a  jury,  and  from  an  order  denying  defendant's 
motion  on  the  minutes  for  a  new  trial.    Charles  M.  Da 
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June  5,  1886  -June  19,  1885. 

Costa  and  William  D.  Guthrie,  for  appellant.  Baldwin 
&  Blackmar,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Freedraan,  J.  Opinion  by  Freedman,  J. — ^Judgment 
and  order  afl&rmed,  with  costs. 

Louis  Windmuller,  et  aL,  respondents,  v.  Horace  K. 
Thurbe^,  et  aL,  appellants. 

Decided  June  5,  1885.  Appeal  by  defendants  from 
judgment  entered  upon  the  verdict  of  a  jury,  and  from 
order  denying  motion  for  new  trial.  More,  Arlington  & 
More,  for  appellants.  Cephas  Brainerd,  for  respondents. 
Before  Sedgwick,  Ch.  J.>  and  Freedman,  J.  Opinion  by 
Freedman,  J. — Judgment  and  order  affirmed,  with  costs. 

Matthew  Farley,  appellant,  v.  The  Mayor,  &c.  op 
N.  T.,  respondents. 
Decided  June  19, 1885.  Appeal  by  plaintiff  from  judg- 
ment for  defendants  entered  upon  a  direction  at  trial  term 
that  complaint  be  dismissed,  and  also  from  order  denying 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
Edward  D.  McCarthy,  for  appellant.  David  J.  Dean,  for 
respondents.  The  action  was  for  damages  from  the  alleged 
negligence  of  the  defendants,  in  allowing  to  remain  over 
a  coal-hole  in  a  public  street,  an  iron  cover,  which  was 
alleged  to  be  unsafe  for  the  use  of  foot-passengers,  in 
walking  over  it.  The  plaintiff  slipped  upon  it  and  fell. 
Opinions  by  Sedgwick,  Ch.  J.,  and  Freedman,  J.  Judg- 
ment and  order  affirmed. 

C.  Fayette  Taylor,  et  al.,  respondents,  v.  The  Metro- 
politan Elevated  Railway  Company,  et  al.y  appel- 
lants. 

Decided  June  19,  1885.  Appeal  from  an  interlocutory 
judgment  oveiTuling  demurrers  to  the  supplemental  com- 
plaint herein,  and  from  the  order  overruling  the  de- 
murrers (see  same  case,  antey  p.  299).    Davies  &  Bapallo, 
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October  5,  1885. 


for  appellants.  Wm.  W.  Badger,  for  respondents.  Before 
Sedgwick,  Ch.  J.,  and  Truax,  J.  "  TiTiax,  J.— The  plaint- 
iffs were  allowed  by  order  to  serve  a  supplemental  com- 
plaint in  addition  to  their  former  pleading,  and  therefore 
the  supplemental  and  original  complaint  must  be  con- 
sidered as  one  pleading.  The  defendants  answered  the 
original  complaint  and  demurred  to  the  supplemental 
complaint.  The  defendants  had  the  right  to  answer  or  to 
demur  to  it.  Having  availed  themselves  of  this  right, 
they  cannot  at  the  same  time  demur  to  it.  Judgment 
and  order  appealed  from  are  affirmed,  with  costs,  with 
leave  to  the  defendants  to  vrithdraw  demurrers,  and  to 
answer  on  payment  of  costs  within  twenty  days  after 
service  of  the  order  herein."  Sedgwick,  Ch.  J.,  concurred. 

Margaret  Morgan  v.  John  B.  McCaffrey. 

Decided  October  5,  1885.  This  action  was  tried  before 
the  court  and  a  jury.  The  court  dismissed  the  complaint 
and  ordered  the  plaintiff's  exceptions  to  be  heard  in  the 
firet  instance  at  the  general  term,  Samuel  D.  Levy  and 
Benno  Loewy,  for  plaintiff.  Joseph  Stewart  and  Ambrose 
Monell,  for  defendant.  Before  Sedgwick,  Ch.  J.,  Freed- 
man  and  Truax,  JJ.  Opinion  by  Truax,  J.  Plaintiff's 
exceptions  overruled,  and  judgment  ordered  for  defendant, 
with  costs. 

Charles  W.  Romeyn,  respondent,  v.  Dantel  E.  Sickles, 
appellant. 

Decided  October  5,  1885.  Appeal  from  a  judgment 
entered  upon  the  report  of  a  ref eiee.  Action  to  recover 
for  services  as  architect  in  preparing  plans,  &c.  Daniel 
P.  Hays,  for  appellant.  Theron  G.  Strong,  for  respond- 
ent. Before  Freedman  and  Truax,  JJ.  Opinion  Per 
Curiam. — Judgment  affirmed,  with  costs,  upon  the  opinion 
delivei-ed  by  the  referee. 
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The  Manchester  Paper  Co.,  appellant,  t\  Jacob  R. 
MooRE,  administrator,  &c.,  respondent. 
Decided  December  7,  1885.  Appeal  by  plaintiff  from 
judgment  entered  on  report  of  referee,  dismissing  com- 
plaint upon  the  merits.  Burnett  and  Whitney,  for 
appellant.  Martin  &  Smith,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  and  Freedman,  J.  Per  Curiam. — The 
judgment  should  be  afiSrmed  with  costs,  on  the  opinion  of 
the  referee. 

Henry  Adams,  respondent,  v.  Henry  A.  Bowerman,  et 
cU.y  appellants. 

Decided  December  7,  1886.  Appeal  from  a  judgment 
in  favor  of  the  plaintiff,  entered  upon  the  report  of  a 
referee.  George  W.  Ellis,  for  appellants.  Edward  Mer- 
rill and  Henry  D.  Hotchkiss,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  and  Freedman,  J.  Opinion  Per  Curiam. 
— Judgment  afl&rmed,  with  costs,  upon  the  opinion  of  the 
referee. 

B.  R.  Smith,  et  al.,  appeUants,  v.  Charles  C.  Hardwick, 
respondent. 

Decided  December  7,  1885.  Appeal  from  judgment 
entered  on  referee's  report,  dismissing  complairit  on  the 
merits.  R.  L.  Harrison,  for  appellant.  Butler,  Stiliflian 
&  Hubbard,  for  respondents.  Before  Sedgwick,  Ch,  3^ 
and  Freedman,  J.  Per  Curiam. — The  judgment  appealed 
from  should  be  affirmed  upon  the  opinion  of  the  referee. 

M.  Warren  Scott,  appeDant,  v.  John  M.  Baldwin,  et  aL, 
respondents. 

Decided  December  23,  1885.  Appeal  by  plaintiff  from 
judgment  dismissing  complaint  upon  the  merits.  Foster 
&  Stephens,  for  appellant.  P.  &  D.  Mitchell,  for  respond- 
ents. Before  Van  Vorst  and  Freedman,  J  J.  Opinion  by 
Freedman,  J. — Judgment  affirmed,  with  costs,  upon  the 
opinion  of  the  chief  judge,  delivered  at  special  term. 
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WiLUAM  M.  EuAS,  appellant,  v.  Erastus  Wilson, 
repondent. 
Decided  December  23,  1885.  Appeal  by  plaintiff  from 
judgment  dismissing  the  complaint,  entered  upon  report 
of  referee.  L.  B.  Clark,  for  appellant.  Charles  A.  Jack- 
son, for  respondent.  Before  Sedgwick,  Ch.  J.,  Freedman 
and  Truax,  J  J.  Per  Curiam. — Judgment  aflSrmed,  with 
costs. 
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ACCEPTANCE. 
See  Contract. 

ACCOUNT  STATED. 

When  an  account  stated  and  settled 
will  he  opened  in  equity;  costs. 
See  Butty  v.  Person^  829. 

ACTION  PENDING. 

An  action    pending    between    the 
principal  as  plaintiff  and  his  fac- 
tor, the  vendee  of  the  factor,  and 
the  parties  to  whom  the  factor 
had  assigned  his  claim  against 
his  vendee,    as   defendants,   the 
complaint  in  which  alleged  a  sale 
by  the  defendant  factor  to  the 
defendant  vendee  of  divers  goods 
of  the  plaintiff,   at    "ow  prices; 
that  said    prices  had  not    been 
paid ;  that  the  parties  defendant, 
to  whom  the  factor  had  assigned 
his  claim  against  the  defendant 
vendee,  took   the  transfer,  with 
full  notice  of  plain tift's  rights  as 
alleged    in    the    complaint,  and 
prayed  that  plaintiff  be  adjudged 
entitled   to  receive    the  sum  of 
money  duo  from  the   defendant 
vendee,  for  the  goods  alleged  in 
the  complaint  to  have  been  sold 
to  him  ;  that  the  transferee  of  the 
factor^s  claim  against  the  defend- 
ant vendee  be  restrained  from 
collecting  or  receiving,  and  de- 
fendant   vendee    bo    restrained 
from  paying  over  or  delivering 
any  part  of  the  proceeds  of  such 
goods, — is  DO  defense  to  an  action 
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brought  by  the  transferee  of  the 
factor  against  such  vendee  for 
the  price  of  the  goods.  Comm. 
Bank  v.  Hcilhronner^  888. 

ADVERSE  POSSESSION. 
See  Real  Property. 

AFFIDAVITS. 

See  Evidence  ;  Partnership;  Sum- 
mons. 

AGENCY. 

1.  Where  one  has  obtained  a  letter 
of  credit  to  be  drawn  against  by 
a  third  party,  the  drafts  to  be 
accompanied  by  bills  of  lading  of 
a  particular  article,  the  party  to 
whom  the  credit  is  given  is  not 
liable  to  reimburse,  in  case  the 
drafts  are  accompanied  by  bills 
of  lading  which  do  not  purport 
to  be  of  that  article  ;  this,  with- 
out regard  to  his  relations  to  the 
shipment  to  be  made,  or  to  the 
third  party  making  the  ship- 
ments, or  the  fraud  of  such  third 
party,  even  though  tho  agent 
of  the  party  to  whom  the  credit 
is  given.  Bank  of  Montreal  v. 
Recknagel^  334. 

2.  Authority  to  make  a  contract, — 
e.  <7.,  of  insurance, — does  not  con- 
fer upon  the  agent  power  to  can- 
cel the  same  or  receive  notice  of 
cancellation.  Von  Wein  v.  Scot- 
tish Ins.  Co.y  490. 

Liability  of  agent  to  party  paying 
money  for  account  of  principal^  for 
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failure  to  pay  oter  to  hU  principal. 
See  Manhiy  v.  Stayner,  537. 

Sec  Bkokebs;  Factors. 

AMENDMENTS. 

1.  An  order  made  in  an  action 
tried  before  a  judge  without  a 
jury,  after  the  filing  of  his  decis- 
ion, denying  amotion,  made  after 
such  tiling;,  to  amend  the  answer, 
does  not  affect  the  final  judgment, 
and  is,  therefore,  not  appealable 
under  §  1316.  Callanan  t.  GU- 
mariy  112. 

2.  The  court  has  inherent  power  to 
vacate  a  judgment,  even  after  af- 
firmance on  appeal,  and  pennit 
an  amendment  of  the  answer,  the 
exeri-iso  of  which  power  is  in 
its  discretion.  Born  v.  Sehrenh- 
heUerty  219. 

Motion  for  leave  to  amend  denied  for 
failure  to  nerte  profwsed  amended 
complaint^  dbc  See  Stem  v. 
Knajypy  14. 

Amendment  of  complaint  to  conform 
to  prottf  when  not  granted.  See 
liicharde  v.  Fox,  36. 

When  amendment  of  answer  after  de- 
eiidon  not  necessary,  denials  hating 
been  treated  hy  both  sides  as  suffi- 
cient. See  Callanan  v.  Oilman^ 
112. 

ANSWER. 
See  Pleading. 

APPEAL. 

An  order  made  in  an  action  tried 
before  a  judge  without  a  jury, 
after  the  filing  of  his  decision, 
denying  a  motion,  made  after 
such  tiling,  to  amend  the  answer, 
does  not  affect  the  final  judg- 
ment, and  i>*,  therefore,  not 
appealable  under  §  1316.  Calla- 
nan v.  Gllman,  112. 

^Vhen  order  denying  motion  to  va- 
cate judgment  w  appealable.  See 
Uyatt  V.  Swivel,  1. 

Disputed  qucHiion  of  fact  not  re- 
quested  to  he  sent  to  jury^  deemed 
on  appeal  to  have  been  left  to  decis- 
ion  of  court y   and  to  have  been 


decided  by  him  in  such  way  as  to 
support  verdict.  See  Casson  v. 
FUld,  196. 

Appeal-book— eonsimction  of  phrafe 
therein,  ^*plaintiff^s  counsel  asks 
among  other  things,^^  etc.  Ses 
Flynn  v.   Gallagher,  524. 

Appeal  from  order  sustaining  or 
overruling  demurrer  will  not  lie. 
See  Lovatt  v.  Watson,  544. 

Appeal  from  interlocutory  judgment 
entered  on  order  sustaining  de- 
murrer, said  order  not  being 
apj)ealed  from.  See  Kaiser  v. 
Inde^tendent,  dtc,  Fund,  dc, 
557. 

APPRENTICES  AND  JOURNEY- 
MEN. 

Contracts  void  limiting  apprentices 
or  journeymen  as  to  place  of  prac- 
ticing trade.  See  Bingham  v. 
Maigne,  90. 

ARCHITECT'S  CERTIFICATE. 

When  architecVs  certificate  not  neces- 
sary, tfiough  provuletl  for  in  con- 
tract. Sec  Demarest  v.  Haide, 
398. 

ARREST. 

Execution  against   body^    in  action 

for  personal    injuries  caused    by 

negligence,  may  issue,  though  no 

order  of  arrest  has  been  obtained. 

See  Ritterman  v.  liojtes,  236. 

When  ground  of  arrest  deemed  ex- 
trinsic to  cause  of  action  set  forth 
in  complaint  against  person  act- 
ing in  fiduciary  capacity. — Body 
execution,  when  set  aside.  See 
Qraeffe  v.  Currie,  554. 

ASSAULT  AND  BATTERY. 

1.  One  who  is  present  and  insti- 
gates and  encourages  those  who 
actually  use  physical  violence,  is 
liable  for  assault  and  battery. 
Kewman  v.  Marshall,  202. 

2.  Parties  committing  an  assault 
and  battery,  and  expelling  from 
possession  by  force  one  asserting 
by  re-entry  his  right  to  possession 
after  his  rightful  prior  possession 
had    been  by  them  wrongfully 
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entered  upon,  cannot  justify 
their  action  under  a  claim  of 
right  to  possession,  lb, 
3.  The  plaintifi'  being  in  possession 
of  premises,  having  been  allowed 
by  the  defendant,  under  nn 
agreement  with  him,  to  go  into 
possession  for  the  purpose  of 
doing  business  there,  and  having 
tlierein  considerable  personal 
property,  upon  a  demand  being 
maae  by  defendant  (who  claimed 
the  right  to  immediate  posses- 
sion), to  forthwith  give  up  pos- 
session, and  get  his  personal 
property  together  and  remove  it, 
a.Hserted  his  right  to  remain,  and 
went  to  the  front  door  for  the 
purpose  of  giving  a  message  to  a 
boy  to  take  to  his  law^'er,  and 
then  the  defendant  and  those 
acting  with  him  shut  the  door 
and  barred  him  out,  whereupon 
he  went  to  a  back  door,  broke  it 
open  and  entered,  and  thereupon 
the  defendant  and  those  with 
him,  or  those  with  him,  insti- 
gated and  encouraged  by  him,  he 
being  present,  assaulted  the 
plaintiff,  and  put  him  out  by 
force  ;  for  which  assault  and  bat- 
tery the  action  was  brought. 
Eeld^  that  the  complaint  was  im- 
properly dismissed,  that  as  these 
facts  did  not  incontrovertibly 
show  that  the  plaintiff  had  vol- 
untarily abandoned  possession 
to  the  defendant,  and  as  there 
was  evidence  to  the  effect  that 
defendant  pushed  plaintiff,  and 
also  to  the  effect  that  he  was 
present,  and  instigated  the  as- 
sault and  battery  by  others,  the 
plaintiff  was  entitled  to  a  verdict 
of  the  jury  as  to  whether  he 
had  abandoned  possession  before 
he  attempted  to  re-enter  through 
the  back  door,  and  as  to  whether 
the  defendant  was  guilty  of 
assault  and  battery,     lb, 

ASSIGNMENT     FOR    BENEFIT 
OF   CREDITORS. 

Awsigneefor  benefit  of  creditors^  tehen 
not  entitled  to  ret^train  yroceedinys 


under  execution^  de.  against 
assigned  property.  See  V kitten,' 
den  V.  UavidsoUy  421. 

Assignment  /or  benefit  of  creditors, 
when  held  good  as  against  levy 
under  execution,  tlie  assignment 
being  made  and  delivered  prior, 
though  not  recorded  till  subsequent 
thereto.  See  Pancoast  v.  JSpow- 
ersy  523. 

When  funds  still  deemed  in  possession 
of  assignee  on  service  of  summons 
in  creditor's  action,  though  cheek 
has  Iteen  drawn  to  jyref  erred  credi- 
tor's order  and  given  to  attorney 
f(rt*  assignee^  who  has  also  received 
the  evidences  of  the  creditor's 
claim.     See  Albert  v.  BacJc^  550. 

ASSIGNMENT  TO  HINDER,  &c. 
CREDITORS. 

See  Fkaud. 

ATTACII^IENT. 

Venable  v.  N,  Y,  Bowery  Fire  Ins. 
Co,  (49  ISuper.  Ct.  AS\),  folloiPed, 
as  to  right  of  attaching  creditor 
against  debtor's  asnignee  of  chose 
in  action.  Si?e  Sulzbacher  v.  Natl, 
Shoe  db  Leather  Dh,^  269. 

BANKS  AND  BANKING. 

A  national  bank  may  purchase  a 
factor^s  claim  against  uis  vendee, 
if  the  purchase  is  for  banking 
pur|)oses  ;  the  presumption  being 
that  the  bank,  in  making  the 
purchase,  used  its  power  for  a 
lawful  purpose,  which  presump- 
tion is  not  overcome  by  merely 
showing  that  the  former  owner  of 
the  claim  transferred  it.  Comm, 
Bank  v.  Heilbronner,  388. 

BILL   OP  LADING. 

Nature  and  requisites  of;  what 
things  the  shipper  may  demand  of 
master  or  owner  shall  be  included 
therein ;  drafts  to  be  accompanied 
by  bills  of  lading  purporting  to  be 
of  particular  article.  See  Bank 
of  Montreal  v.  Uecknagel,  834. 

Bill  of  lading  attached  to  draft — 
property  of  discounter  of  drc^jfl  in 
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goods  consigned^  ukere  consignee 
refuses  to  accept  draft  or  goods. 
See  Am,  Mxdiange  v.  liobertsoH, 
44. 
Bill  of  lading  pvt  in  evidence  gener- 
ally constitutes  contract  between 
parties;  special  clause  limiting 
carrier'' s  liability .  See  Piatt  v. 
liiehmond^  de.  Ji.  R,  Co.^  496. 

BILL  OP  PARTICULARS. 

1.  The  complaint  contained  three 
claims,  viz. :  for  work,  hibor  and 
service  of  phuntiff"'s  assignor ;  for 
money  had  and  received  of  phiint- 
itfs  assignor;  for  money  paid, 
laid  out  and  expended  by  pluint- 
ifiTs  assignor.  The  answer  con- 
sisted of  a  general  denial  as  to 
each  claim,  and  affirmative 
defenses;  fst,  payment  to  plaint- 
ifiTs  assignor  for  services  rendered 
and  moneys  paid  out;  and,  2nd, 
that  defendant  had  fully  account- 
ed for  any  moneys  had  and  re- 
ceived for  plaintiffs  assignor.  It 
appeared  without  contradiction, 
that  plaintiff,  upon  demand,  had 
furnished  defendant  with  a  bill 
of  particulars,  and  therein  bad 
given  him  credit  for  every  pay- 
ment known  to  plaintiff  to  exist, 
and  that,  without  a  bill  of  partic- 
ulars from  defendant,  the  plaintiff 
would  be  in  complete  ignorance 
of  the  sums  of  money,  items, 
dates,  &c.,  that  defendant  will 
attempt  to  prove  his  payments  to, 
and  accountings  wilh  plaintiff's 
assignor.  Ileld,  that  a  case  was 
presented  which  called  for  the 
discretionary  power  of  the  court 
within  the  rule  laid  down  in 
Witkowski  t?.  Paramore  (93  X 
Y,  407);  Dwight  v,  Germania 
Ins.  Co.  (84  N.  T.  493);  Diossy 
V.  Rust  (40  JSuper.  Ct,  374) ;  and 
the  order  requiring  the  defendant 
to  furnish  a  bill  of  particulars 
was  a  proper  exercise  of  the 
power  conferred  by  §  581  of  the 
Code  of  Civil  Procedure.  Bare- 
more  v.  Taylor^  448. 

2.  Ileld^  in   this  case,  that  malice 
could  not  be  presumed  from  the 


rorapl lance  with  the  order  for  a 
bill  of  particulars  ;  and  that  that 
order  was  an  adjudication  in  the 
original  action  that  the  defense 
there  interposed,  of  which  the 
particulars  were  ordered,  was 
relevant ;  and  that,  consequently, 
the  allegations  in  the  bill  of  par- 
ticulars were  privileged.  Pereel 
v.  Touseyy  79. 

BILL  OF  PEACE. 
See  Equity. 

BILLS,  NOTES  AND  CHECKS. 

"Where  a  bill  of  lading  is  delivered 
as  collateral  security,  by  the  con- 
signor to  the  discounter  of  a  draft 
on  the  consignee,  and  the  con- 
signee refuses  to  acccp«  the  draft 
or  the  goods,  of  to  pay  the  duties 
or  frei^t,  the  holder  of  the  draft 
and  of  the  bill  of  lading  as  collat- 
eral, has  no  absolute  legal  right 
to  the  possession  of  the  goods. 
Am.  Exchange  v.  Robertson^  44. 

BROKERS. 

1.  The  phrase  **8top  order"  means 
that  the  broker  has  received  and 
is  b.iund  by  a  direction  of  his 
principals  to  sell  at  a  price  de- 
scribed, when  that  price  is 
reached  in  the  market  The 
price  may  be  described  by  refer- 
ring to  contingencies  and  con- 
ditions.    WronkowY,  CletcSy  176. 

2.  But  the  phrase  in  a  letter  to  his 
principal  by  a  broker  with  dis- 
cretion to  sell  stock  bought  by 
said  broker  on  account  of  such 
principal,  on  a  margin,  stating  the 
price  at  which  the  stock  was  then 
selling,  calling  for  more  margin 
to  be  put  up  on  receipt  of  the 
letter,  and  adding,  ^^  In  the  mean- 
time we  enter  stop  order,'*  means 
that  the  broker  would  stop  en- 
tirely in  everything  and  fix  the 
transaction  in  statu  quo  until  the 
principal  should  be  heard  from. 
If  it  could  be  regarded  as  being 
used  in  the  ordinary  sense,  it 
could  only  mean  that  the  broker 
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imposed  on  himself  an  obligation 
to  sell  at  a  price  lower  than  that 
mentioned  in  his  letter.  In  either 
event  (the  stock  having  subse- 
quent to  the  letter  been  sold  by 
the  principars  order,  and  bringing 
less  than  the  rate  mentioned  in 
the  letter),  the  principal  cannot 
charge  the  stock  against  the 
broker  at  the  rate  mentioned  in 
the  letter.     lb. 

Change  of  otonership  of  real  prop- 
erty, followed  by  sale  contemplated 
theretofore^  ixihen  does  not  affect 
Itroher^s  right  to  commissions 
thereon.     See  Foxy.  Byrnes^  150. 

Insurance  hroher,  power  of  to  gite 
or  receive  notice  of  cancellation  bf 
policy.  See  Von  Wien  v.  Scottish 
Ins.  Co.,  490. 

Cause  of  action  against  hroker,  when 
not  deemed  to  dejtend  on  allega- 
tions as  to  fiduciary  capacity.  — 
Body,  execution  against^  set  cuide. 
See  Graeffe  v.  Currie,  554. 

BUILDING  CONTRACTS. 
See  Contracts  ;  Damages. 

CERTIFICATES. 

Official  character,  <fec.,  of  party 
taking  affidavit  in  another  state, 
sufficiency  of  certificate  as  to.  See 
Hyatt  Y.  Swivel,  1. 

When  architect's  certificate  not 
necessary  though  provided  for  hy 
contract.  See  Demarest  v.  Haide, 
898. 

CLAIM  AND  DELIVERY. 

Claim  and  delivery — requisition  in, 
no  protection  to  sheriff  in  taking 
goods  from  person  other  than  one 
proceeded  against.  See  Hopkins 
Y.  Davidson,  529. 

CODE  OP  CIVIL  PROCEDURE. 

I  263,  subd.  7 180 

§266 180 

§277. 63 

§  869 829 

§  439 7 

§  484 870 

§484,  subd.  2 801 


§484,  subd.  4 801 

§  581 450 

§  585 304 

§  549 237 

§549,  subd.  4 557 

§560,  subd.  8 557 

558 237 

556 64,  «9 

§  605 06 

606 03 

63a 04 

724. 224 

§  772 03 

§  829 533 

£  g44 7 

§  968.'. .......... .V.V..'  359,  470 

§  969 869 

§970 476 

§974. 476 

1021 544 

1316 122 

1849 : 644 

1487 236,  557 

1709 531 

§1784 19 

§  1793 19 

§1819 517 

§1843 503 

§2435 167 

§2749,  ««««7 507 

§  2764. 507 

§  2797. 507 

2798 507 

8348 237 

§3843,  sub.  9. 301 

CODE  OF  PROCEDURE. 
§  135 6 

COLLECTOR  OF  THE  PORT. 

When  collector  of  port  not  guilty 
of  conversion  in  holding  goods  as 
bailee  of  common  cannier.  See 
Am.  SxcJiange  y.  Robertson,  44. 

COMMISSIONS. 

Broker^s  right  to  commissions  on  sale 
real  estate,  when  not  affected  by 
change  of  ownership  pending  nego- 
tiations.   See  Fox  y.  Byrne,  150. 

COMMON  CARRIER. 

1.  In  an  action  against  a  common 
carrier  for  loss  of  goods  where  the 


572 


INDEX. 


bills  of  lading  are  put  in  evidence 
by  plaintiff  geiterally,  and  without 
limitation,  it  cannot  be  claimed 
on  appeal  that  they  do  not  con- 
stitute the  contract  between  the 
parties.  Flatt  ▼.  Eichmand^  dtc 
Ji.  R.  Co,,  496. 

2.  Where  the  bill  of  lading  contains 
a  clause  exempting  the  carrier 
from  loss  or  damage  by  fire,  unless 
such  fire  be  proved  to  have  occur- 
red from  tlie  fraud  or  gross  neg- 
ligence of  defendant  or  his  agent^ 
the  burden  is  on  plaintiff*  seeking 
to  recover  for  such  loss,  to  show 
that  the  fire  occurred  from  the 
causes  enumerated.     lb. 

8.  It  appeared  that  the  defendant 
was  a  Virg,inia  corporation,  and 
that  its  line  was  wholly  operated, 
and  the  loss  occurred  iu  that 
state.  The  bill  of  lading  in  ques- 
tion containing  the  above  limi- 
tations on  the  carrier's  liability, 
was  given  in  the  state  of  South 
CaroUna,  and  it  appeared  that  by 
the  laws  of  that  state,  no  special 
conti-act  shall  *4imit  or  affect  the 
liability  at  common  law  of  any 
railroad  company  within  this 
state,  for  or  in  respect  of  any 
goods  to  be  carried  and  conveyed 
by  them."  MM,  that  defendant 
not  being  a  railroad  company  in 
the  state  of  South  Carolina,  on 
the  evidence  herein  was  not 
bound  by  the  laws  of  that  state, 
and  that  the  clause  in  the  bill  of 
lading  limiting  the  carrier's  lia- 
bility was  operative.     It. 

When  collector  of  port  justified  in 
holding  gnods  as  bailee  for  etirrier, 
and  subject  to  its  lien /or  freight. 
8ee  Am.  Exchange  v.  Hobertsoji, 
44. 

Telegraph  companies  not  common 
carriers.  See  Maepherson  v.  Wesin. 
Un.  Tel.  Co.,  232. 

See  Kailroads. 

COMPLAINT. 
See  Pleading. 

CONSPIRACY. 
Complaint  for  conspiracy,  when  in- 


iuffieient.     See  Douglass  v.  Tfin*- 
low,  439. 

CONTEMPTS. 

1.  A  violation  of  a  void  injunction 
order  is  not  punishable  as  con- 
tempt People  ex  rel.  Roosecelt  v. 
Edson,  53. 

2.  The  power  of  the  mayor  of  the 
city  of  New  York  to  appoint  a 
commissioner  of  public  works  and 
a  counsel  to  the  corporation,  is  an 
executive  power  of  the  state 
vested  in  him  by  the  constitution 
and  laws,  and  involves  the  exer- 
cise of  discretion.  An  ex  parte 
injunction  restraining  him  from 
exercising,  or  controlling  him  in 
the  exercise  of  such  powers  of 
appointment  is  therefore  toid; 
and  his  disregard  of  it  is  not  a 
contempt  (by  Ingraoam,  J.),  lb. 

CONTRACTS. 

1.  Plaintiff  and  defendant,  Francis 
S.  Kinney,  entered  into  an  agree- 
ment, whereby  plaintiff*  granted 
said  defendant  the  exclusive  use 
of  a  certain  patented  process  for 
treating  and  curing  tobacco  dur- 
ing the  continuance  of  the  patent^ 
and  defendant  agreed  to  pay  one 
cent  a  pound  for  every  pound  of 
tobacco  treated  by  him  by  said 
process  ;  and  whereby  it  was  fur- 
ther agreed  that  should  defendant 
fail  to  use  the  process  in  the 
treatment  of  250,000  pounds  of 
tobacco  annually,  the  license  for 
the  exclusive  use  should  cease; 
but  defendant  was  still  to  have  a 
license,  not  exclusive,  to  use  the 
process  in  the  manufacture  of 
cigarettes  and  smoking  tobacco. 
At  the  time  of  making  this 
agreement,  defendant  was  sell- 
ing a  cigarette,  to  which  he  had 
given  the  name  of  *'Caporal.'* 
He  proposed  to  call  cigarettes 
made  according  to  said  process 
"Sweet  Caporal,"  to  which 
plaintiff  assented,  and  he  did 
make  cigarettes  according  to  that 
process  and  sell  them  under  that 
title  up  to  a  certain  period  (up 
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to  which  all  royalties  were  paid^, 
after  which,  neither  he  nor  his 
transferee,  the  other  defendant^ 
used  the  process,  but  they  con- 
tinued to  sell  cigarettes  under 
the  name  of  "Sweet  Caporal." 
Heldf  that  defendant,  Francis  S. 
Kinney,  was  not,  under  the 
agreement,  bound  to  continue 
the  use  of  the  process,  but  was 
only  bound  to  pay  a  royalty  on 
sucn  cigarettes  as  he  should  man- 
ufacture under  the  process ;  and 
that  defendants,  not  having  man- 
ufactured under  that  process 
since  the  period  up  to  which  all 
royalties  had  been  paid,  plaintiff 
had  no  claim  against  them  for 
royalties.  Honibontel  v.  Kinney ^ 
41. 

2.  As  the  word  "Caporal"  had 
been  applied  to  cigarettes  by  de- 
fendant, Francis  S.  Kinney,  be- 
fore he  had  ever  used  the  process 
in  question,  and  as  the  word 
"Sweet"  prefixed  to  it  was  only 
descriptiye  of  quality,  the  plaint- 
iff could  have  no  right  to  the  ex- 
clusive use  of  those  words,  either 
separately  or  in  conjunction,  as  a 
trade-mark  applicable  to  cigar- 
ettes ;  and  consequently,  as  there 
was  no  evidence  of  any  agree- 
ment, as  to  the  use  of  the  name 
of  "  Sweet  CaporaP'  specially  on 
cigarettes  treated  under  the  pro- 
cess in  question,  or  that  plaintiff 
or  her  assignees  should  have  any 
exclusive  right  to  use  such  a 
name  as  her  trade-mark,  plaintiff 
was  not  entitled  to  an  injunction 
restraining  defendants  from  us- 
ing that  name  as  applied  to  cigar- 
ettes.    Ih. 

3.  The  plaintiffs,  who  were  manu- 
facturers of  printers*  rollers  and 
composition,  bought  out  a  firm 
in  the  same  business,  who, 
through  the  combined  skill  of 
defendant  and  a  fellow-workman, 
had  become  important  rivals  and 
competitors,  and  at  the  same 
time  plaintiffs  induced  the  com- 
peting firm  to  get  from  each  of 
these  workmen  an  agreement, 
stated  to  be  on  a  good  and  valu- 


able consideration,  not  to  exer- 
ercise  their  trade  thereafter 
"either  in  the  city  of  New  York 
or  within  a  radius  of  250  miles 
therefrom,  so  long  as  plaintiffs, 
their  survivors  or  successors, 
shall  continue  such  business  or 
manufacture."  In  this  action  to 
restrain  defendant,  one  of  said 
workmen,  from  violating  the 
agreement, — Held^  that  though 
a  contract  in  partial  restraint  of 
trade,  restricting  it  within  cer- 
tain reasonable  limits  or  times, 
and  confining  it  to  particular  per- 
sons, is  valid  if  founded  upon  a 
good  and  valuable  consideration, 
the  contract  in  this  case  is  clearly 
unreasonable  as  to  space,  and  is 
also  against  the  spirit,  if  not  the 
letter,  of  the  state  statute,  mak- 
ing it  unlawful  to  accept  from 
any  journeyman  or  apprentice 
any  contract  that  he  shall  not  set 
up  his  trade  in  any  particular 
place.     Bingham  v.  Maigne^  90. 

4.  Where  a  contract  provides  for 
the  payment  to  A.  of  commis- 
sions, if  the  sale  of  certain  real 
estate  be  effected,  and  also  pro- 
vides that  the  purchaser  may  be 
found  by  A.  or  B.,  the  agreement 
cannot  be  deemed  an  original 
contract  with  B.,  and  he  must  re- 
cover, if  at  all,  as  assignee  of  A. 
Bandall  v.  Reynolds^  145. 

5.  A  valid  settlement  of  a  claim  for 
commissions,  as  above  made, 
between  the  parties,  for  value,  is 
binding  on  a  prior  assignee  of  the 
claim,  where  the  debtor  has  not 
been  notified  and  is  ignorant  of 
said  assignment  at  the  time  of 
the  settlement.    Ih, 

6.  A  receipt  may  be  explained  as  to 
the  consideration  part  when  the 
explanation  is  not  inconsistent 
with  the  instrument ;  but  so  far 
as  it  is  a  contract  having  a  settle- 
ment or  release  for  its  object,  it 
cannot  be  varied  or  explained 
verbally — and  this,  whether  the 
paper  be  sealed  or  not.     lb. 

7.  A  paper  acknowledging  the  re- 
ceipt of  $500  **  in  full  of  matters 
from  the  beginning  of  the  world 
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to  this  date,''  is  not  to  be  limited 
to  any  particular  claim,  unless,  in 
addition  to  the  general  words,  a 
particular  claim  be  specified.    lb. 

8.  Where  a  contract  is  made  to  pay 
a  broker  commissions  on  sale  or 
exchange  of  real  estate,  a  change 
of  ownership  in  the  property  de- 
scribed in  the  contract,  during 
the  negotiations,  followed  by  the 
exchange  contemplated,  does  not 
necessarily  release  defendant,  the 
contracting  party,  from  payment 
of  the  commissions  contracted 
for;  nor  does  the  fact  that  the 
negotiations  were  not  success- 
ful at  first,  and  were  declar- 
ed by  defendant  to  be  termi- 
nated, provided  they  are  contin- 
ued by  defendant  and  arc  suc- 
cessful.    Fox  V.  Byrnes^  150. 

9.  In  the  ctisc  at  bar,  at  the  time  of 
the  employment  of  plaintiff  as 
broker,  defendant  owned  real 
estate,  the  subject  of  the  con- 
tract, and  requested  the  plaiutiff, 
who  had  found  a  person  willing 
to  bargain  with  defendant,  to  tell 
him  who  was  his  principal,  and 
ho  (defendant)  would  attend  to 
the  balance  himself,  and  would 
pay  plaintiff  his  full  commissions 
if  he  made  the  exchange.  Plaint- 
iff introduced  to  defendant  one 
8.,  and  defendant,  after  negotia- 
tions for  the  exchange,  which  up 
to  that  point  did  not  result  in  an 
agreement,  told  plaintiff  that  no 
exchange  could  be  made ;  that  it 
was  all  off,  etc.  Shortly  there- 
after, defendant  with  his  son 
sought  S.  and  told  him  that  he 
had  given  his  property  to  his  son, 
and  if  he  (S.)  was  for  making  a 
deal,  he  should  make  it  with  his 
son.  Defendant  actively  partici- 
pated in  the  negotiations,  and  a 
contract  was  drawn  by  him  be- 
tween 8.  and  the  son,  and  the 
matter  consummated.  Held,  that 
the  consideration  for  such  a  con- 
tract need  not  be  a  benefit  to  the 
promisor;  it  is  enough  if  it  is 
some  detriment,  expense,  trouble 
to  or  service  by  another.  There- 
fore, the  fact  that  in  the  course  of 


the  negotiations  the  defendant 
gave  the  property  to  another, 
would  be  immaterial,  the  plaintiff 
having  found  a  person  who  finally 
made  the  exchange  through  the 
negotiations  of  the  defendant 
Further  held,  that  the  gift  of  the 
property  to  the  son,  before  the 
completion  of  the  excJiange,  did 
not  incontrovertibly  prove  that 
the  exchange  was  not  such  as 
was  contemplated  by  the  con- 
tract, since  it  might  have  been 
the  intention  of  defendant  to 
procure  for  him  through  tlie 
efforts  and  service  of  the  plaint- 
iff, the  additional  advantage  of  a 
profitable  exchange.     lb, 

10.  One  clause  of  an  agreement  call- 
ed for  a  payment  as  a  royalty  of 
a  specific  sum  for  each  article 
manufactured ;  a  subsequent 
clause  provid<Kl  that  no  payment 
of  royalties  should  be  less  than 
$100,  whether  doors  to  cover 
that  amount  had  been  manufac- 
tured or  not.  Jleld,  construing 
these  clauses  with  an  intermediate 
one  calling  for  payments  of  roy- 
alties every  six  mouths,  that 
plaintiff  was  entitled  to  receive 
$100  every  six  months,  whether 
any  articles  were  manufactured  or 
not  llaekett  v.  Hackett^  dte. 
Mfg.  Co.,  203. 

11.  A  contract  called  for  the  build- 
ing of  a  twelve-inch  wall  from 
the  foundation  to  the  top  of  the 
iron  cornice  or  basement  floor 
joist  It  was,  in  fact, built  only  to 
the  under-side  of  the  girder.  The 
upper  stories  settled  from  one  to 
one  and  a  half  inches.  Defendant 
claimed  this  was  the  result  of  not 
building  said  wall  as  high  as  call- 
ed for,  the  neglect  to  do  which 
was  a  serious  and  substantial 
violation  of  the  contract  There 
was  evidence  tending  to  show 
that  when  this  wall  came  to  be 
built,  it  was  found  that  it  would 
be  improper  and  unsafe  to  carry 
it  up  further  than  was  in  fact 
done ;  that  to  carry  it  up  further 
would  jeopardize  the  whole  build- 
ing;   that    the    course  actually 
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adopted  was  the  proper  one ;  that 
the  settling  was  due  to  other 
causes,  for  which  defendant's 
agents  were  responsible;  it  was 
also  proved  that  the  architect's 
superintendent  directed  this  de- 
viation because  it  was  in  his  opin- 
ion necessary,  and  any  other 
course  would  have  caused  the 
whole  building  to  settle.  IleUl^ 
that  it  was  properly  submitted  to 
the  jury  to  determine  whether 
the  wall  as  built  was  a  substantial 
performance,  in  good  faith,  of  the 
contract.  Morton  v.  Uarrison^ 
305. 

12.  In  the  case  at  bar,  there  was 
evidence  to  the  effect  that  de- 
fendant's agents  frequently  visit- 
ed the  building,  and  were  active 
in  their  criticism  of  the  work, 
and  that  their  presence  had  placed 
them  in  a  position  where  they 
must  liavc  known  of  the  manner 
in  which  the  provision  of  the 
contract  as  to  the  twelve-inch 
wall  was  being  caiTied  out.  Held^ 
that  it  was  ])roperIy  submitted  to 
the  jury  to  determine  whether 
there  had  been  a  material  varia- 
tion without  the  consent  of  de- 
fendant, under  a  charge  which 
instructed  the  jury  that  an  ac- 
ceptance might  be  implied  from 
the  acts  of  the  party  ;  but  that 
the  mere  occupancy  of  a  building 
is  not  a  waiver  of  strict  perform- 
ance,    lb. 

13.  Where  ther^are  changes  in  the 
plans,  which,  either  of  themselves, 
or  by  reason  of  necessitating  other 
changes,  or  by  reason  of  delay  in 
directing  them,  or  by  reason  of 
the  delay  of  other  workmen  in 
furnishing  the  articles  necessary 
for  the  change,  or  by  reason  of 
all  these  circumstances  combined, 
delay  the  completion  of  the  con- 
tract, or  the  owner's  neglect  to 
exercise  an  opt  ion  which  he  retains 
at  the  proper  time,  causes  delay, 
— Ileld^  proper  to  submit  to  jury 
whether  such  delays  excused  non- 
completion  by  the  day  fixed,  and 
if  they  did,  then  whether  the 
work  was    completed  within    a 


reasonable  time,  under  a  chai^ 
instructing  them  that  if  non- 
completion  by  the  time  fixed  was 
excused,  then  the  ])Iaintiffs  (the 
contractors)  were  to  complete 
the  work  only  within  a  reasonable 
time.  lb. 
14.  Defendants,  on  December  1, 
1881,  requested  plaintiffs  agent 
to  telegraph  authority  to  Vogel  & 
Co.,  Ilong  Kong,  at  six  months, 
to  draw  for  their  account  against 
consular  invoice  and  full  set  of 
bills  of  lading  of  2,500  bales  of 
manila  hemp,  per  **  Robinson." 
Accordingly,  plaintilTs  agent,  on 
the  same  day,  telegraphed  Vogel 
&  Co.,  at  Hong  Kong,  **  Credit 
608  six  months,  issued  Rccknagel 
.  .  documents  2,500  bales  manila 
hemp,  per  Robinson  .  .  Rank  of 
Montreal."  The  next  day,  a  let- 
ter of  credit,  dated  December  1, 
1881,  was  made  out  by  plaintifTs 
agents,  authorizing  Vogel  &  Co., 
of  Hong  Kong,  to  value  on  plaint- 
iff at  London,  against  goods 
shipped  per  Robinson,  for  a  spe- 
cified sum,  to  be  used  as  they 
might  direct,  for  invoice  cost  of 
2,500  bales  of  manila  hem]),  at 
four  pounds  per  bale,  on  a  basis 
of  eight  shillings  sterling  freight 
filled  up  in  the  bill  of  lading.  The 
letter  of  credit  required  advices 
of  the  bills  to  be  given  in  original 
and  duplicate,  and  accompanied 
by  bill  of  lading  filled  up  to  or- 
der of  agents  of  Bank  of  Mon- 
treal, New  York,  with  abstract  of 
invoice  indorsed  thereon  for  the 
property  shipped  as  above.  A 
note  at  the  foot  required  the  in- 
voice of  shipments  to  be  accom- 
panied by  U.  8.  consul's  certi- 
ficate. Defendants,  by  letter 
dated  December  1,  1881,  agreed 
*'to  provide  for  all  bills  which 
shall  be  drawn  and  accepted  un- 
der" the  letter  of  credit,  *'by 
payment  of  the  amount  thereof 
to  you  in  New  York."  The  letter 
of  credit  was  sent  by  mail  to 
Vogel  k  Co.  Before  receiving 
the  letter  of  credit,  Vogel  &,  Co. 
drew   their  bills  on  plaintiff  at 
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London.  Each  draft  stated  on  its 
face  that  it  was  drawn  against 
bales  of  maniU  hemp,  was  aecom- 
panied  by  bills  of  lading  for 
bales  of  merchandise,  and  a  letter 
of  advice  describing  the  shipment 
referred  to  in  the  draft  as  of 
"  bales  of  hemp."  On  each  bill 
of  lading;  was  indorsed  what  were 
called  abstracts  of  invoices  de- 
scribing the  shipment  as  of 
manila  hemp.  On  these  docu* 
ment;  plain tilFs  agent  in  London 
honored  the  three  drafts.  The 
shipment  represented  by  one  of 
the  bills  of  lading  against  which 
one  of  the  drafts  was  drawn,  was 
in  fact  of  a  requisite  number  of 
bales  of  manila  hemp.  As  to  this 
draft,  no  question  arose.  The 
shipments  represented  by  the 
other  bills  of  lading  were  in  fact 
of  matting.  The  questions  in  the 
case  arose  as  to  the  drafts  drawn 
against  these  latter  bills  of  lading. 
It  appeared  that  the  abstract  of 
invoices  indorsed  on  the  bills  of 
lading  was  made  by  Togel  &  Co., 
after  the  bills  had  been  signed 
and  delivered  to  them  by  the 
captain  and  witaout  his  knowl- 
edge or  consent  It  also  appeared 
that  the  size,  outward  appearance 
and  packing  of  matting,  and  of 
manila,  were  entirely  dissimilnr, 
and  the  two  were  easily  distin- 
guishable. HchJ^  that  defendants^ 
request,  the  telegmm,  and  the 
letter  of  cndit  must  all  be  con- 
sidered together  to  know  the 
agreement.  80  considering  them, 
the  agreement  called,  among 
other  thing>;,  for  bills  of  lading 
of  manila  hemp,  as  a  condition 
precedent  to  the  payment  of  bills 
drawn  under  the  agreement,  and 
the  res|)onsibility  of  defendants 
rested  solely  upon  whether  this 
condition  precedent  had  been 
complied  with.  That  the  nature 
of  the  relation  between  Yogel  & 
Co.  and  the  defendants,  or  of  the 
interest  of  defendants  in  the 
hemp,  is  therefore  immaterial;  so, 
also,  is  the  fjiot  that  Yogel  &  Co. 
committed  the  fraud  of  shipping 


matting  instead  of  hemp,  the 
agreement  providing  in  substance 
for  defendants'  protection  against 
the  acts  of  their  agents,  if  Yogel 
&  Co.  were  agents.  That  it  fol- 
lowed, since  the  bills  of  lading, 
against  which  the  two  drafts  in 
question  were  drawn,  were  simply 
of  "bales  of  merchandise,"  and 
since  the  shipments  represented 
by  such  bills  of  lading  were  in 
fact  of  matting  and  not  manila 
hemp,  whereby  a  loss  ensued, 
that  plaintiff  was  not  entitled  to 
be  reimbursed  bv  defendants  the 
money  paid  on  such  drafts.  Bank 
Montreal  v.  Eeclcnagd^  334. 

15.  In  an  action  on  a  building  con- 
tract to  recover  the  reasonable 
value  of  certain  extra  work  orally 
ordered  by  defendant,  it  appeared 
that  under  a  provision  of  the 
specifications  which  were  not  an- 
nexed to  the  written  contract,  or 
signed  by  the  parties,  only  the 
cost  value  (in  the  absence  of  a 
special  agreement)  of  extra  work, 
ordered  in  writing,  could  be  de- 
manded; but  it  further  appeared, 
that  the  contract  signed  by  the 
parties  made  no  reference  to  the 
specification  for  the  agreement  as 
to  the  extra  work,  and  itself  con- 
tained a  provision,  that  "should 
the  owner  request  any  alteration, 
deviations,  additions  or  omissions 
from  the  said  contract,  he  shall 
be  at  liberty  to  do  so,  and  the 
same  will  be  adaed  or  deducted 
from  the  amount  of  the  contract, 
as  the  case  may  be,  by  a  fair  and 
reasonable  valuation."  Ildd^ 
that  a  recovery  for  such  extra 
work  on  proof  of  reasonable 
value,  should  be  upheld  under 
said  clause  of  the  contract  Dema- 
Te$t  V.  Ifaide,  398. 

16.  Where  it  appears  that  the 
builder  has  substantially  fulfilled 
his  contract,  though  he  has  un- 
intentionally been  guilty  of  cer- 
tain slight  defects  in  performance, 
and  that  he  has  acted  in  good 
faith  and  to  the  best  of  his 
ability  in  carrying  out  the  con- 
tract, the  refusal  of  the  architect 
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to  give  a  certificate  of  perform- 
ance is  unreasonable,  and  the 
builder  may  recover  his  compensa- 
tion without  it  Tb. 
17-  Where  the  contract  makes  the 
following  reference :  **  Agree- 
ably to  the  specifications  made 
by  G.  W.  C,  architect,  and  signed 
by  the  said  parties  and  hereto 
annexed/'  and  no  specifications 
were  signed  or  annexed,  what  the 
parties  intended  should  be  the 
specifications,  is  a  subject  of  oral 
proof.  Hence,  the  question : 
**  State  what  oral  alterations  were 
made  in  the  specification  Exhibit 
No.  2  before  the  signing  of  the 
contract,"  is  not  objectionable  on 
the  ground  that  the  specifications 
in  contract  are  in  writing,  and  all 
prior  oral  agreements  are  merged 
therein,     lb. 

18.  Where  it  appears  that  the  extra 
work, — e.  g.^  laying  a  concrete 
floor, — was  done  as  requested  by 
the  defendant,  it  is  not  error  to 
refuse  to  permit  him  to  show  that 
he  protested  nguinst  the  work  as 

'  insufficient  duiing  its  progress. 
lb. 

19.  Where  the  subject  of  the  con- 
tract is  plainly  described  in  the 
agreement  signed  by  the  parties, 
the  agreement  is  of  itself  the  best 
evidence  of  meeting  of  minds  and 
assent,  and,  in  the  absence  of 
fraud  or  mutual  mistake,  is  con- 
clusive. Luttr  V.  WindmuUer, 
407. 

20.  Where  the  mistake  is  that  of 
one  party  alone,  the  rule  of  law 
is  that  whatever  his  real  inten- 
tion may  be,  if  he  manifests  an 
intention  to  another  party  so  as 
to  induce  that  other  party  to  act 
on  it  in  making  a  contract,  he  will 
be  estopped  from  denying  that 
the  intention  as  manifested  was 
his  real  intention,  and  cannot 
avoid  the  contract  on  the  ground 
of  mistake.     7^. 

21.  Plaintiff  had  three  separate  con- 
tracts with  defendant  for  doing 
work  and  furnishing  materials  ; 
on  one  he  was  to  receive  the  cost 
of  the  labor  and  materials,  and 
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ten  per  cent,  thereon  ;  on  the 
other  two  he  was  to  receive  a 
specific  sum.  To  sustain  his  claim 
on  the  first  contract,  he  proved 
in  a  certain  manner  the  value  of 
the  work  and  materials  ;  he  also 
proved  that  the  stipulated  com- 
pensations in  the  other  coh tracts 
w^ould  not  give  him  ten  per  cent, 
on  either  of  them  ;  he  then  testi- 
fied that  the  whole  bill  for  every- 
thing done  under  all  the  con- 
tract't,  did  not  net  him  a  greater 
profit  than  ten  per  cent.  Jleldf 
insufficient  to  establish  what  the 
cost  of  the  work  and  materials, 
under  the  first  contract  was,  or 
what  that  cost,  with  ten  per  cent, 
added,  would  amount  to,  and  not 
warranting  a  recovery  on  that 
contract.     Pitt  v.  Downing,  508. 

22.  The  plaintiff  contracted  to  put 
in  a  house  a  steam  heating  appar- 
atus, which  should  i)roperly  heat 
it.  Defendant  claimed  that  tho: 
apparatus,  as  put  in,  did  not 
properly  heat  the  house.  The 
testimony  admitted  of  the  con- 
struction that  the  failure  so  to  heat 
was  due  to  the  size,  kind  and 
situation  of  the  boiler,  as  to- 
which  plaintiff  followed  defend- 
ant's directions.  Ileld^  that 
upon  the  finding  of  said  facts,  a 
finding  that  plaintiff  had  per- 
formed his  agreement  was  justi- 
fied.    Ih. 

23.  The  not  offering  to  return, 
using  when  such  use  is  contem- 
plated by  the  contract,  to  test 
whether  the  thing  furnished  com- 
ports with  the  contract,  and  tho 
calling  on  the  party  furnishing- 
to  remedy  defects,  will  not  give 
an  action  on  the  contract  if  it  has 
not  been  complied  with ;  but  may^ 
be  used  as  evidence,  in  connec- 
tion  with  all  other  pertinent  facts 
bearing  on  the  questions  of 
waiver,  or  acceptance,  or  of  per- 
formance,    lb. 

Bill  of  hiding^    the  contract    vfith 

carrier ;  effect  of  chiuse  limiting 

liability  for  loss  by  fire  to  cases  of 

fraud  or  gross  negligence ;  law  of 

foreign  state  where  bill  of  lading 
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teas  issued,  applied.     See  Piatt  v. 
Jiichmond,  dtc.  IL  i?.  Co.,  49<J. 

Heformation  of  contract  on  ground 
rf  fraud  or  vu^take  ;  false  declar- 
ation as  to  its  legal  purport. 
Damages  for  breach  recoverable  in 
action  tj  reform  contract.  Sec 
Monne  v.  Ayer,  139. 

Specific  jyerformanee  of  contract, 
when  not  decreed.  See  Wilbur  v. 
Gold  ^  Stock  Tel.  Co.,  189. 

Measure  of  damages  in  case  of  sub- 
stantial^ though  ntjt  strict  2>erform- 
ance  of  building  contract.  See 
Morton  v.  Harrison,  805. 

Autho^rity  to  make  a  contract  does 
not  carry  power  to  cancel  the  same, 
or  receive  notice  of  cancellation ; 
policy  of  insurance  const inied  as  to 
broker^  s  authority.  Sec  Von 
Wein  V.  Scottish  Ins.  Co.,  490. 

Contract  for  purchase  and  sale  of 
rc'il  property,  what  insufficient  to 
establish.     Sue  Wright  v.  Mischo, 
2-11. 

Disaffirmance  of  contract  to  purchase 
real  estate,  and  recovery  of  deposit 
made  on  account  of  price,  d;c.  See 
Mcth.  Kpis.  dbc.  Church  Home  v. 
Thompson,  321. 

Evidence  that  party  executing  sealed 
contract  in  his  own  name,  when 
inadmissible  ;  specific  performance 
of  contract  to  convey  good  title, 
when  not  decreed  ;  construction  of 
contract  for  purchase  and  sale  of 
real  estate.  See  Willis  v.  Bell- 
amy, 073. 

Stipulation  having  force  of  contract, 
wlien  not  to    be    set    aside.      Sec 
Keogh  V.  Main,  100. 
See  Sale. 

CONVERSION. 

1.  Where  a  bill  of  lading  is  deliv- 
ered as  collateral  security,  by  the 
consignor  to  the  discounter  of  a 
draft  on  the  consignee,  and  the 
consignee  refuses  to  accept  the 
draft  or  the  goods,  or  to  pay  the 
duties  or  freight,  the  holder  of 
the  draft,  and  of  the  bill  of  lad- 
ing as  collateral,  has  no  absolute 
legal  right  to  the  possession  of 
the  goods.     The  collector  of  the 


port,  the  goods  not  being  entered 
in  the  custom-house,  but  remain- 
ing in  bis  custody,  subject  to  the 
duties,  charges  and  carrier's  lien 
for  freight,  and  he  having  no 
notice  of  any  claim  by  the  holder 
of  the  draft  and  bill  of  lading,  is 
justified  in  regarding  himself  as 
bailee  of  the  carriers,  and  as 
holding  the  goods  as  their  agent 
and  in  their  behalf,  and  subject 
to  their  lien  for  unpaid  freight 
The  collector's  permitting,  upon 
the  carriers  filing  bills  of  lading 
of  the  goods,  together  with  the 
other  papers  required  by  the 
custom-house  regulations,  the 
goods  to  be  withdrawn  from  the 
custom-house  and  re-shipped  to 
the  place  whence  they  came, 
without  any  notice  of  any  claim 
on  the  part  of  a  holder  of  a  draft 
with  a  bill  of  lading  as  collateral, 
will  not  render  him  liable  to  such 
a  holder,  as  for  a  conversion  of 
the  goods.  Am,  Exchange  v. 
Robertson,  44. 

2.  The  principle  that  where  the 
negligence  or  laches  of  the  true 
owner  causes,  or  seems  to  justify 
one,  whose  possession  was  not 
tortious  in  the  beginning,  but 
rightful,  in  dealing  with  the 
goods  as  his  own,  an  action  for 
conversion  will  not  be  sustained, 
applied  to  the  above  case.     Jb, 

8.  One  charged  with  a  tort  in  the 
conversion  of  property,  cannot 
interplead  a  party  making  the 
charge  with  others  claiming  ad- 
versely to  him,  under  whom  the 
party  charged  acted.  Am,  Tel. 
Co.  V.  Day,  128. 

Complaint  for  conversion,  when  in- 
sufficient. See  Douglas  v.  Win- 
siuw,  489. 

Cause  of  act  ion  for  wrongful  deten- 
tion cannot  be  sustained  under 
complaint  for  wrongful  taking. 
See  Hopkins  v.  Davidson,  529. 

CORPORATIONS. 

1.  "When  an  action  is  brought 
against  the  transferrer  and  tnms- 
feree  of  stock  in  a  corporation. 
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and  also  the  corporation,  to  have 
the  transfer  adjudged  void,  and 
to  have  the  corporation  deliver  to 
the  plaintiff  its  certificate  for  a 
like  amount  of  stock,  and  the 
transferee  is  not  brought  into 
court,  so  that  the  judgment  in 
the  action  will  be  inoperative  as 
ngninst  him,  the  court  has  no 
authority  to  render  a  judgment 
against  the  corporation,  adjudg- 
ing it  to  issue  to  the  plaintiff  a 
new  certificate,  while  the  other 
remains  outstanding.  Hyatt  v. 
Swivel^  1. 

2.  In  case  of  judgment  in  action 
above  indicated,  entered  ex  parte 
on  default  of  corporation  defend- 
ant, adjudging  it  to  issue  a  cer- 
tificate to  plaintiff,  it  is  the 
power  and  duty  of  the  court,  on 
motion  of  such  defendant,  it 
being  shown  that  the  transferee 
had  not  been  brought  into  court, 
to  vacate  it;  and  an  order  at 
special  term,  denying  such  mo- 
tion, is  appealable  to  the  general 
term.     Jb. 

3.  The  power  to  sell  and  convey, 
given  by  §  2.  chapter  611  of  the 
laws  of  1875,  to  corporations 
organized  under  it,  does  not 
include  a  power  to  lease,  therefore 
—as  by  §  3,  1  R  S.,  ch.  18,  title 
3,  no  corporation  can  possess  or 
exercise  any  corporate  power, 
except  such  as  shall  be  necessary 
to  the  powers  granted— the  mak- 
ing of  a  lease,  by  such  a  corpor- 
ation, of  all  its  property,  unless 
it  be  by  reason  of  imperative 
necessity,  is  ultra  vireSj  and  the 
lease  is  void.  In  such  a  case,  it 
rests  on  the  corporation  to  show 
the  imperative  necessity.  Metr, 
Concert  Co.  v.  Abbey ^  97, 

4.  In  the  case  at  bar,  plaintiff  cor- 
poration being  the  lessee  of  cer- 
tain premises,  made  a  sub-lease 
to  defendant.  Ileld^  that  in 
absence  of  proof  by  plaintiff  that 
the  premises  could  not  be  dis- 
posed of  except  by  way  of  lease, 
the  sub-lease  was  void.  ffeld 
further^  the  business  of  plaintiff 
being  to  give  musical  entertain- 


ments, and  the  sub-lease  being  of 
the  only  property  it  possessed, 
and  it  not  having  given  any 
musical  entertainments,  or  per- 
formed any  legitimate  cor])orate 
act  for  some  yea  re,  that  evidence 
as  to  reasons  for  ceasing  to  give 
entertainments  was  immaterial 
and  irrelevant.     Jb, 

5.  The  worthlessness  of  stock  is 
proved  by  a  decree  of  sequestra- 
tion of  the  property  of  the  com- 
pany, and  when  so  proved,  opin- 
ions of  witnesses  on  the  subject 
are  inadmissible.  Tockenon  v. 
Chapin,  16. 

6.  The  plaintiff  accepted  the  sur- 
render of  certain  certificates  of 
its  stock,  and  issued  new  ones 
upon  alleged  forged  powers  of 
attorney,  and  the  owner  of  the 
surrendered  certificates  brought 
an  action  against  it,  praying  that 
the  surrendered  certificates,  or 
others  of  the  same  form  and 
tenor,  be  delivered  to  him,  and 
all  dividends  earned  be  paid  to 
him,  and  that  he  be  adjudged  the 
owner  of  the  shares  represented 
by  the  surrendered  certificates, 
and  that  the  company  be  ad- 
judged to  recognize  him  as  such 
owner;  thereupon,  the  plaintiff 
commenced  an  action  against  him, 
and  the  persons  who  procured, 
and  those  who  then  held  certifi- 
cates for  the  stock  which  had 
been  before  represented  by  the 
surrendered  certificates,  praying, 
among  other  things,  for  an  in- 
junction against  such  owner  pro- 
secuting his  action,  and  against 
the  other  defendants  commencing 
any  action  against  it,  based  upon 
claims  of  ownership  of  the  stock 
which  had  been  represented  by 
the  surrendered  certificates,  or  of 
dividends  declared  thereon.  An 
injunction  order  in  conformity 
with  this  prayer  was  granted. 
Ileldy  that  plaintiff  was  not  en- 
titled to  the  injunction.  Am, 
Telegraph  Co.  v.  J)ay^  128. 

7.  A  complaint  in  an  action  against 
a  foreign  corporation ,  upon  con- 
tract, which  does  not  show  when 
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the  contract  was  made,  executed 
or  delivered,  nor  when  nor  how 
the  summons  was  served,  is 
not  demurrable  for  want  of  jur- 
isdiction, either  of  the  person 
or  the  subject  matter.  FUher  v. 
Charter  Oak  Life  Ins.  Co.,  179. 
8.  The  courts  of  this  state  will  not 
interfere  with  the  internal  admin- 
istration of  the  affairs  of  a  foreign 
corporation,  its  officers,  books 
and  assets  not  being  within  their 
jurisdiction.  Therefore,  there  is 
no  cause  of  action  in  this  state 
against  such  corporation  to  com- 
pel it  to  perform  its  agreement  to 
make  apportionment  of  moneys 
to  be  received  by  it.     Ih, 

0.  Query,  whether  a  complaint 
alleging  facts  claimed  to  consti- 
tute such  a  cause  of  action 
against  such  foreign  corporation, 
and  praying  for  the  equitable 
relief  that  it  make  apportionment, 
is  demurrable  as  showing  want  of 
jurisdiction  of  the  subject  mat- 
ter ?    Ih. 

10.  An  owner  of  stock  of  a  com- 
pany, from  whom  the  certificate 
thereof  has  been  taken  wrong- 
fully and  without  his  knowledge, 
and  delivered  to  a  third  party, 
cannot  unite  a  cause  of  action  or 
claim  against  said  third  party 
with  a  cause  of  action  in  a  claim 
against  the  company,  unless  the 
obligation  of  the  complaint  show 
that  the  several  claims  are  parts 
of  a  single  claim  or  cause  of  ac- 
tion. iJay  v.  Bank  State  i\r.  1'., 
868. 

Application  to  corporations  of  rule 
exempting  master  for  lyihiliiy  to 
employee  for  acts  of  co-employee. 
See  Kenny  v.  Cunard  8.  S.  Co., 
434. 

See  Municipal  Corporations. 

COSTS. 

1.  In  an  action  to  open  and  set 
aside  an  account  stated,  and  for 
an  accounting  as  to  the  whole  pe- 
riod of  the  business  dealings  of 
the  parties,  where  plaintiff  fails 
in  setting  aside  the  account,  but 


is  found  entitled  to  an  account- 
ing as  to  transactions  subsequent 
thereto,  and  judgment  for  a  cer- 
tain sum,  and  it  does  not  appear 
that  before  the  trial,  defendants 
offered  to  allow  judgment  to  be 
taken  for  that  amount,  in  the  ex- 
ercise of  a  sound  discretion,  costs 
should  be  awarded  to  plaintiff. 
Rutty  y.  Person,  829. 

2.  In  an  action  against  the  city  to 
recover  an  award  to  unknown 
owners,  payment  to  the  chamber- 
lain, pleaded  as  a  defense,  docs 
not,  in  any  way,  affect  the  ques- 
tion of  costs  upon  a  recover}'  by 
plaintiff.  Its  only  effect  is  to 
stop  interest  on  the  award  from 
the  date  of  the  payment  to  the 
chamberlain.  Bradhurst  v. 
Mayor,  51. 

Terms  imposed  on  vacating  judg- 
ment^ dtc.  See  Born  v.  Sdirenk- 
eisen,  2VJ. 

COURTS. 

Power  of  judges  of  the  court  of  com- 
mon pleas  to  grant  an  injunction 
in  an  action  in  the  superivr  court, 
court  of  common  pleas  not  a  eoun  fy 
Court.  See  People  ex  rel.  Roose- 
velt V.  Edson,  58. 

Jurisdiction  of  superior  court  pre- 
sumed ;  foreign  corporations, 
jurisdictvin  over.  See  Fisher  v. 
C/uirter  Oak  Life  Ins.  Co.,  170. 

CREDITOR'S  ACTION. 

When  lien  of  creditor's  action  attach- 
es on  service  of  summons.  See 
Albert  v.  Back,  550. 

DAMAGES. 

1.  In  case  of  a  substantial  but  not 
strict  performance  of  the  con- 
tract, the  measure  of  damages  is 
the  difference  between  the  value 
of  the  house,  as  in  fact  finished, 
and  as  it  would  have  been  if  the 
provisions  of  the  contract  had 
been  strictly  complied  with.  Evi- 
dence of  cost  to  make  conformity 
is  immaterial  and  irrelevant  to 
the  inquiry  as  to  this  difference, 
in  a  case  where  it  is  manifest  that 
to  make  such  conformity  would 


< 


INDEX. 


681 


involve  the  destruction  of  so 
much  work  already  done,  and 
the  doing  of  so  much  not  origin- 
ally contemplated  by  the  parties 
as  not  to  give  the  jury  any  reli- 
able aid  in  ascertaining  such  dif- 
ence.     Morton  v.  UarrUon^  805. 

2.  Damages  for  breach  of  instru- 
ment when  reformed  may  be  sued 
for  and  recovered  in  the  action 
for  reformation.  Monne  v.  Ayer^ 
139. 

8.  Where  it  is  sought  to  prove  dam- 
ages for  loss  of  business,  evi- 
dence of  particular  facts,  where 
there  is  no  effort  to  make  the 
testimony  the  ground  of  any 
claim  for  damages  for  specific 
loss  therefrom,  is  admissible  to 
show  the  general  character  of  the 
business  lost.  MacUnnan  v.  Z. 
/.  R,  R.  Co.,  22. 

4.  The  plaintiff,  being  a  physician, 
may  be  asked  whether,  from  his 
experience  as  a  physician,  there 
is  any  probability  of  his  suffer- 
ing thereafter,  from  a  particular 
one  of  the  injuries  received,  dam- 
ages which  are  claimed  in  the  ac- 
tion. An  answer:  "No  proba- 
bility, only  a  possibility,"  is 
favorable  to  the  defendant.     76. 

5.  In  case  of  a  public  nuisance, 
it  is  sufficient  to  enable  an  in- 
dividual to  maintain  an  action 
for  an  injunction,  that  he  has 
suffered,  or  vr\\\  suffer  there- 
from, substantial  damage  that  is 
special  and  peculiar  to  him,  as 
distinguished  from  the  damage 
which  he  has  suffered  or  will 
suffer,  as  one  of  the  community. 
The  nature  or  extent  of  the 
damage  is  immaterial,  as  the  in- 
junction does  not  depend  on 
them.  42d  SL,  &e,  R  IL  Co.  v. 
SUh  St.  R  R.  Co.,  262. 

6.  The  measure  of  damages  for  land- 
lord's failure  to  deliver  possession 
of  premises,  is  the  difference  be- 
tween the  yearly  value  of  the 
premises  and  the  amount  of  rent 

!  ♦  agreed  upon.     FondetUa  v.  Jour- 
gerueiiy  408. 
Damages  for  injurtf  to  horse.     See 
Smith  V,  Cons,  Ice  Co,y  430. 


SUtated  railways — total  damage  for 
taking  easement  reeoverable---loss 
of  rent  and  total  damage  cannot 
both  be  recovered. — Noise,  smolce, 
ashes,  dtistj  cinders,  steam^  gas, 
vibration,  damages  recoterahle  for 
injuries  by.  See  Ireland  v.  Metr. 
EL  Ry.  Co.,  450. 

Measure  of  damages  against  the  ven- 
dor for  breach  of  contract  of  sale 
of  personal  property,  the  vendor 
in  fact  hazing  no  title  to  the  prop- 
erty sold,  but  making  the  sale  in- 
nocently, is  difference  between  the 
contract  pi*iee  and  the  value  at  tlie 
time  of  breach.  See  Lister  v. 
WindmulUr,  407. 

Continuous  obstruction  of  sidewalk 
a  public  nuisance  and  but  slight 
evidence  of  special  damage  neces- 
sary to  sustain  injunction  at 
suit  of  private  citizen.  See  Cal- 
lanan  v.  Oilman,  112;  Lavery 
V.  Ilannigan,  468. 

Breach  of  contract  by  arcJUtect  in 
failing  to  build  house  as  agreed — 
measure  of  damages — loss  of  ten- 
ant.    See  Lord  v.  Comstock,  548. 

'      DEFENSES. 

See  Action  Pending  ;  Equity,  12  ; 
Kes  Ad  judicata. 

DEMURRER. 
See  Pleading. 

DIVORCE. 

Provisions  of  general  rule  74  as  to 
examination  of  plaintiff  concern- 
ing matters  therein  set  forth. 
See  Burgess  v.  Burgess,  545. 

EASEMENT. 

Damage  to  easement  by  elevated 
railway  ;  to  what  extent  recovera- 
ble ;  how  ascertained.  See  Ireland 
v.  Metr.  El.  Ry.  Co.,  450. 

EJECTMENT. 

Where  a  complaint  in  an  action  of 
ejectment  does  not  set  forth  that 
defendant  unlawfully  withholds, 
or  that  he  entered  without  the 
consent  of  the  plaintiff,  or  in  any 
wise  wrongfully,  or  that  plaintiff 
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is  entitled  to  the  immediate  pos- 
session of  the  premises,  and  does 
not  contain  any  equivalent  allega- 
tion, it  ¥rill  be  held  bad  on  de- 
murrer. It  will  not  be  presumed 
that  defendant,  in  such  case,  is  a 
wrongdoer.  The  presumption  is 
that  one  in  possession  is  lawfully 
in  possession.  Moored  v.  Leh- 
mauy  283. 

ELEVATED  RAILWAYS. 
See  Railroads. 

EQUITY. 

1.  Multiplicity  of  actions  will  not, 
of  itself,  constitute  an  equity  ou 
which  to  found  an  equitable  ac- 
tion. The  anticipated  issues 
between  the  plaintitf  in  the  equi- 
ty action,  and  the  various  defend- 
ants thereto  must  be  ad  idem. 
Am.  Tel.  Co.  v.  Day,  128. 

2.  A  false  declaration  of  the  legal 
purport  and  effect  of  an  instru- 
tiient  is  a  sufficient  ground  for  its 
reformation, — e.  g.,  a  lessor,  on 
liis  attention  being  called,  by  the 
lessee,  to  the  omission,  from  a 
proposed  written  lease,  of  sundry 
provisions  which  formed  pail  of 
the  oral  agreement,  in  execution 
of  which  the  written  lease  was  to 
be  made,  represented  that  it  was 
a  matter  of  no  importance,  be- 
cause the  provisions  had  been 
previously  agreed  on  and  such 
previous  agreement  would  not  be 
affected  by  the  execution  of  the 
lease ;  believing  and  relying  on 
which  statement,  the  lessee  exe- 
cuted the  lease.  Held,  a  proper 
case  for  reformation.  There  was 
either  a  mutual  mistake,  or  mis- 
take on  one  side  and  fraud  on  the 
other.     Monne  v.  Ayer,  139. 

8.  Damages  for  breach  of  instru- 
ment when  reformed  may  be 
sued  for  and  recovered  in  the 
action  for  reformation.     Jb. 

4.  In  an  action  for  specific  perform- 
ance of  a  contract, — e.  g.,  to 
furnish  certain  telegraphic  infor- 
mation,— where  it  appears  that 
the  defendant  is  unable  to  spe- 


cifically perform,  the  usual  prac- 
tice is  to  withhold  the  relief 
prayed  for.  Wilbur  v.  Gold  ^ 
Stock  Tel  Co.,  189. 

5.  Where  the  alleged  inability  to 
perform  arises  after  the  beginning 
of  the  action, the  defendant  should 
be  allowed  to  plead  the  facts  tend- 
ing to  show  such  inability,  by 
supplemental  answer,     lb, 

6.  An  account  which  has  been  set- 
tled and  stated,  will  be  opened  in 
equity  only  on  clear  proof  that 
the  settlement  was  induced  by 
fraud,  mistake  or  manifest  error, 
and  never  where  it  appears  that 
at  the  time  of  the  settlement, 
both  parties  had  full  knowledge 
of  the  facts  in  relation  to  the 
charges,  and,  after  mutual  con- 
cessions, agreed  that  the  account 
should  be  a  stated  account 
Rutty  V.  Person,  329. 

7.  In  an  action  to  open  and  set 
aside  an  account  stated,  and  for 
an  accounting  as  to  the  whole 
period  of  the  business  dealings  of 
the  parties,  where  plaintiff  fails 
in  setting  aside  the  account,  but 
is  found  entitled  to  an  accounting 
as  to  transactions  subsequent 
thereto,  and  judgment  for  a  cer- 
tain sum,  and  it  does  not  appear 
that  l>cforc  the  trial,  defendants 
offered  to  allow  judgment  to  be 
taken  for  that  amount,  in  the 
exercise  of  a  sound  discretion, 
costs  should  be  awarded  to 
plaintiff,     lb. 

8.  Courts  of  equity  apply  the  rule 
as  to  payment  into  court  accord- 
ing to  the  equities  of  each  case. 

Wood  V.  Rcd^e,  479. 

9.  In  the  case  at  bar,  plaintiff  was 
entitled,  upon  payment  to  one 
Maria  Mulock  of  certain  sums,  to 
a  re-conveyance  of  certain  real 
estate,  the  legal  title  to  which 
was,  on  February  23,  I860,  and 
at  the  time  of  the  commencement 
of  the  action,  in  said  Maria  Mul- 
ock, and  of  which  she  was  in  pos- 
session. On  October  23,  1860, 
plaintiff  tendered  said  sums,  with 
interest  to  that  date,  to  said  Maria 
Mulock,  and  demanded  a  deed. 
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wliicli  she  refused  to  give.  The 
complaint  in  the  action,  among 
other  things,  alleged  a  certain 
tender  and  refusal  to  give  the 
deed,  and  contains  an  offer  to  pay 
the  sums  tendered,  and  prayed 
for  a  re-convevance.  The  answer 
denied  the  tender  alleged.  Pend- 
ing the  action,  Mrs.  Mulock  died, 
and  it  was  revived  against  the 
defendants,  the  executors  of  her 
will,  and  her  children.  The 
court  helow  rendered  judgment 
decreeing  the  execution  and  de- 
livery of  a  deed  to  the  plaintiff, 
and  that,  at  the  time  of  such  de- 
livery, plaintiff  pay  to  her  execu- 
tors the  said  certain  sums,  with 
interest  thereon  to  October  23, 
1860.  Held^  a  proper  judgment; 
that  under  the  circumstances  of 
the  case,  the  actual  payment  into 
court  was  not  necessary  to  work 
a  stoppage  of  interest  on  October 
23,  18(50.  Aho  held^  that  by 
taking  issue  on  the  tender,  pay- 
ment into  court  was  waived,    lb, 

10.  An  equitable  action  by  an 
assignee  for  the  V^cnefit  of  cred- 
itors, to  restrain  the  sheriff  and 
judgment  creditor  from  taking 
any  proceedings  under  a  judg- 
ment obtained  in  another  court, 
and  the  execution  issued  thereon, 
and  to  set  aside  the  levy  there- 
under, will  not  lie.  Chittenden 
v.  Davidson^  421. 

11.  One  whose  own  property  is 
eventually  liable  for  a  claim,  to 
the  payment  of  which  other  prop- 
erty is  applicable  in  the  first  in- 
stance, will  not  be  subrogated  in 
the  place  of  the  party  who  held 
such  claim,  and  to  whom  the  same 
had  been  paid  out  of  the  property 
of  the  party  seeking  a  subroga- 
tion, as  to  the  rights  which,  be- 
fore such  payment,  he  had  to  re- 
quire satisfaction  of  such  claim 
out  of  the  property  which  in  the 
first  instance  was  applicable  there- 
to.    Smith  V.  Cornell^  490. 

12.  Thus,  two  parcels  of  land  were 
delivered  to  an  executor,  on  a 
valid  trust  to  receive  and  pay 
rents  during  certain  lives,  and  the  J 


rem^'nder  in  fee  descended  to  the 
heir  at  law;  at  the  testator's 
deatli,  certain  taxes  were  due  and 
unjiaid.  Pui'suant  ton judgmciit 
of  foreclosure  and  sale  made  June 
11,  1883,  as  to  one  parcel,  and  a 
judgment  of  sale  in  an  action  for 
dower  made  September  20,  1^3, 
as  to  the  other,  these  taxes  were 
paid  out  of  the  proceeds  of  sale 
(the  executor  not  having  previ-  ' 
ously  paid  them  out  of  the  ]:er- 
sonalty)  and  the  surplus  funds 
were  paid  to  the  executor  as 
trustee.  The  testator  died  Janu- 
ary 24,  1883,  leaying  sufficient 
personalty  wherewith  to  pay  these 
taxes,  which  were  preferred  debts. 
Letters  testamentary  were  issued 
February  12,  1883.  The  heir  at 
law  commenced  the  action  Feb- 
ruary, 1885,  praying  to  be  sub- 
rogated in  the  place  of  the  author- 
ities to  whom  such  taxes  were 
paid,  as  to  the  amount  thereof, 
and  that  defendants  piiy  the 
amount  thereof,  with  interest,  to 
her.  Defendant,  by  his  answer, 
set  up  that  he  had  received  all  the 
known  assets  or  personal  property 
of  the  testator,  and  that  the  ad- 
mitted unpreferred  claims  against 
the  estate  were  largely  in  excess 
of  the  assets  received  by  him,  in- 
cluding such «  surplus  funds. 
Phiintiff  demurred  to  the  answer, 
as  insufficient  in  the  law.  Ileld^ 
that  the  answer  presented  a  good 
defense.     IK 

18.  The  1)0 wer  of  a  court  of  equity 
to  control  the  acts  of  an  execu- 
tive of!ic(;r  is  limited  to  such  acts 
and  duties  as  are  merely  minis- 
terial, and  involve  no  exercise  of 
discretion  (by  Ikoraham,  J.). 
People  ex  rel.  Eooaetelt  v.  Ednmiy 
63. 

14.  In  case  of  an  agreement  to  ap- 
portion and  pay  the  amount  ap- 
portioned, apportionment  is  nec- 
essar}'  before  an  action  i/\ill  lie 
for  a  money  judgment.  Therefore 
a  demurrer  to  a  complaint  in  an 
action  brought  on  such  an  agree- 
ment before  apportionment,  de- 
manding a  money  judgment,  is 
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well  taken.  But  upon-  proper 
proof  an  action  will  lie  to  compel 
the  making  of  an  apportionment 
Fisher  v.  Charter  Oah  Life  Jna, 
Co.,  179. 

When  judgment  vacated  after  affirm- 
ance at  general  term^  and  amend- 
ment of  answer  allawed^  on  equit- 
able anisiderations  ;  terms  on.  See 
Born  Y.  Sehrenkeisen^  219. 

Specific  performance  of  contract  to 
give  goofl  title^  when  not  decreed. 
See  Willis  ▼.  Bellamy,  873. 

Action  to  have  hond  and  mortgage 
declared  canceled  under  bequest  in 
bill.  Bee  W^^  ▼•  Ostrander, 
512. 

See  iNTEKFLEADSa. 

ESTOPPEL. 

Where  the  mistake  is  that  of  one 
party  alone,  the  rule  of  law  is 
that  whatever  bis  real  intention 
may  be,  if  he  manifests  an  inten- 
tion to  another  party,  so  as  to 
induce  that  other  party  to  act  on 
it  on  making  a  contract,  he  will 
bo  estopped  from  denying  that 
the  intention  us  manifested  was 
his  real  intention,  and  cannot 
avoid  the  contract  on  the  ground 
of  mistake.  Lister  v^  Wind- 
mullerf  407. 

EVIDENCE. 

1.  A  certificate  as  to  the  official 
character  and  genuineness  of 
signature  of  the  officer  taking 
an  affidavit  in  another  state,  is 
insufficient  to  entitle  the  affidavit 
to  l^e  received  as  legal  evidence 
of  the  facts  therein  stated,  if  it 
does  not  certify  both  that  the 
officer  was  duly  authorized  to 
take  affidavits  in  that  state,  and 
that  the  certifying  officer  is  well 
acquainted  with  the  handwriting 
of  the  officer  taking  the  liffidavit 
and  believes  the  signature  to  the 
verification  to  be  genuine.  An 
ufEdavit  of  service  of  summons 
taken  in  another  state,  having  at- 
taciied  to  it  such  defective  cer- 
tificate of  proof,  is  no  proof  of 
service.    Hyatt  v.  Swivel^  1. 


2.  The  worthlessuess  of  stock  is 
proved  by  a  decree  of  sequestra- 
tion of  the  property  of  the  com- 
pany, and  when  so  proved,  opin- 
ions of  witnesses  on  the  subject 
are  inadmissible.  Tockerson  t. 
Chapin,  16. 

3.  Where,  to  prove  a  cause  of  action 
or  a  defense,  it  is  necessary  to 
show  that  a  witness  acted  upon 
a  certain  supposition,  evidence  to 

.  that  effect  is  material  and  rele- 
vant, and  he  is  a  competent 
witness  to  testify  that  he  so 
acted ;  but  it  must  also  be 
shown  by  the  evidence  that  the 
appearance  justified  the  witness! 
in  having  the  supposition,  and 
that  the  party  against  whom  he 
testified  was  responsible  for  that 
appearance.  Madennan  v.  L.  L 
R.  R.  Co.,  22. 

4.  Where  it  is  sought  to  prove 
damages  for  loss  of  business, 
evidence  of  particular  facts, 
where  there  is  no  effort  to  make 
the  testimony  the  ground  of  any 
claim  for  damages  for  specific 
loss  therefrom,  is  admissible  to 
show  the  general  character  of  the 
business  lost.     Jb. 

5.  The  plaintiff,  being  a  physician, 
may  be  asked  whether,  from  his 
experience  as  a  physician,  there 
is  any  probability  of  his  suffering 
thereafter,  from  a  particular  one 
of  the  injuries  received,  damages 
which  are  claimed  in  the  action. 
An  answer:  "No  probability, 
only  a  possibility,**  is  favorable  to 
the  defendant. 

6.  In  an  action  for  damages  from 
the  falling  of  a  building  so  con- 
structed, &c.,  as  to  constitute  a 
nuisance,  a  witness  testified  to 
finding  in  the  plaintifi^s  back 
yard  some  mortar,  which  he  pro- 
duced; that  it  was  picked  up 
right  by  the  side  of  the  wall  of  the 
building  which  was  on  the  lot  of 
the  defendant  Fenton,  wliichwall 
extended  beyond  plaintiff's  rear 
wall;  that  he  found  brick  and 
Rjiid  mortar  lying  there;  that  it 
appeared  as  if  a  portion  of  the 
wall  above  had  fallen.      BM^ 
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competent,  as  the  jury  might  find 
from  it  that  the  mortar  came  from 
the  wall  which  fell,  and  the  ques- 
tion of  the  constituents  of  the 
mortar  being  material.  JartU 
V.  Baxter y  lOU. 

7.  Where  a  witness,  on  his  cross- 
examination,  denies  having  made 
a  statement  as  to  a  fact  or  cir- 
cumstance, which  is  or  may  be 
argued  to  the  jury  to  be  within 
his  knowledge,  and  which  is  in- 
consistent with  matters  material 
to  the  issue  to  which  he  has  tes- 
tified on  the  direct  examination, 
the  time  when,  place  where,  and 
person  to  whom  such  statement 
was  made,  being  seasonably 
called  to  the  attention  of  the 
witness,  it  may  be  proved,  in 
contradiction,  as  affectinfi^  his 
credibility,  that  he  did  make  the 
statement  K inner  v.  Del.  & 
Hud,  Canal  Co.,  162. 

8.  Declarations  made  by  a  party  at 
the  initiation  of  an  act  continu- 
ous in  its  nature,  as  to  his  intent 
with  respect  to  the  mode  in 
which  he  purposes  to  do  the  act, 
are  competent  evidence  to  prove 
that  he  did  it  according  to  his 
expressed  intention,  provided  the 
continuity  of  the  act  has  not  been 
interrupted  for  a  space  of  time, 
during  which  things  may  have 
happened  to  cause  a  change  in 
the  original  intention.  But  a 
declaration  which,  for  aught  that 
appears,  refers  to  a  past  transac- 
tion, is  inadmissible.  NoweUy. 
Mayor,  382. 

9.  Shortly  before  the  injury,  the 
deceased  was  in  One  Hundred 
and  First  street,  and  he  was 
found  in  the  center  of  that  street 
at  the  foot  of  a  wall  twenty -five 
feet  high,  which  abruptly 
changed  the  grade  of  the  street, 
with  a  broken  leg,  and  other 
great  hurts. — Held,  sufficient  to 
carry  the  case  to  the  jury  on  the 
question  as  to  whether  he 
received  the  injuries  by  falling 
over  the  wall.     Ih, 

10.  Error  in  exclusion  of  evidence 
is  cured  by  the  subsequent  ad- 


mission of  evidence  on  the  same 
point  offered  by  the  party  against 
whom  the  error  was  committed. 
Lister  v.  TVindmvUer,  407. 

11.  In  an  action  against  a  common 
carrier  for  loss  of  goods,  where 
the  bills  of  lading  are  put  in  evi- 
dence by  plaintiff  generally,  and 
without  limitation,  it  cannot  be 
claimed  on  appeal  that  they  do 
not  constitute  the  contract  be- 
tween the  parties.  Piatt  v. 
Hiehmond,  i&c.  R,  R,  Co.^  4C6.       j 

12.  Where  the  bill  of  lading  con- 
tains a  clause  exempting  the  car- 
rier from  loss  or  damage  by  fire, 
unless  such  fire  bo  proved  to 
have  occurred  from  the  fraud  or 
gross  negligence  of  defendant  or 
his  agents,  the  burden  is  on 
plaintiff  seeking  to  recover  for 
such  loss,  to  show  that  the  fire 
occurred  from  the  causes  enumer- 
ated.    Jb. 

13.  A  receipt  may  bo  explained  as 
to  the  consideration  port,  when 
the  explanation  is  not  inconsist- 
ent with  the  instrument;  but  so 
far  as  it  is  a  contract  having  a 
settlement  or  release  for  its 
object,  it  cannot  be  varied  or 
explained  verbally — and  this, 
whether  the  paper  be  sealed  or 
not.     Randall  v.  Reynolds^  145. 

14.  Where  the  contract  makes  the 
following  reference:  **  Agreeably 
to  the  specifications  made  by  G. 
W.  C,  architect,  and  signed  by 
the  said  parties  and  hereto  an- 
nexed,^^  and  no  specifications 
were  signed  or  annexed,  what 
the  parties  intended  should  bo 
the  specifications  is  a  subject  of 
oral  proof.  Hence,  the  question : 
**  State  what  oral  alterations 
were  made  in  the  specification 
Exhibit  No.  2  before  the  signing 
of  the  contract,*'  is  not  objection- 
able on  the  ground  that  the  speci- 
fications in  contract  are  in  writ- 
ing, and  all  prior  oral  agreements 
are  merged  therein.  Hemarest 
V.  Haide,  398. 

15.  Where  it  appears  that  the  extra 
•work, — e.  g.,  laying  a  concrete 
floor, — was  done  as  requested  by 


586 


INDEX, 


the  defendant,  it  is  not  error  to 
refuse  to  permit  him  to  fihow 
that  he  protested  against  the 
work  as  msufficient  during  its 
progress.     Jh, 

16.  Where  the  subject  of  the  con- 
tract is  plainly  described  in  the 
agreement  signed  by  the  parties, 
the  agreement  is  of  itself  the 
best  evidence  of  meeting  'of 
minds  and  assent,  and,  in  the  ab- 
sence of  fraud  or  mutual  mis- 
take, is  conclusive.  LUter  y. 
WindmulUr,  407. 

17.  Plaintiff  had  three  separate 
contracts  with  defendant  for  do- 
ing work  and  furnishing  mater- 
ials ;  on  the  one  he  was  to  receive 
the  cost  of  the  labor  and  materi- 
als, and  ten  per  cent,  thereon ;  on 
the  other  two  he  was  to  receive  a 
specific  sum.  To  sustain  his 
claim  on  the  first  contract,  he 
proved  in  a  certain  manner  the 
value  of  the  work  and  materials ; 
he  also  proved  that  the  stipulated 
compensations  in  other  contracts 
would  not  give  him  ten  per  cent, 
on  either  of  them ;  he  then  testi- 
fied that  the  w^hole  bill  for  every- 
thing done  under  all  the  con- 
tracts, did  not  net  him  a  greater 
profit  than  ten  per  cent.  Held, 
insufficient  to  establish  what  the 
cost  of  the  work  and  material 
under  the  first  contract  was,  or 
what  that  cost,  with  ten  percent, 
added,  would  amount  to,  and  not 
warranting  a  recovery  on  that 
contract  Fitt  v.  Dotoningy 
508. 

IS.  The  plaintiff  contracted  to  put 
in  a  house  a  steam  heating  appar- 
atus, which  should  properly  heat 
it  Defendant  claimed  that  the 
apparatus,  as  put  in,  did  not 
properly  heat  the  house.  The 
testimony  admitted  of  the  con- 
struction that  the  failure  so  to 
heat  was  due  to  the  size,  kind 
and  situation  of  the  boiler,  as  to 
which  plaintifi^  followed  defend- 
ant's directions,  ffeld,  that  up- 
on the  finding  of  said  facts,  a 
finding  that    plaintiff  had   per- 


formed his  agreement,  was  justi- 
fied.   Jh. 

19.  The  not  offering  to  return,  us- 
ing when  such  use  is  contempla- 
ted by  the  contract,  to  test 
whether  the  thing  furnished  com- 
ports with  the  contract,  and  the 
calling  on  the  party  furnishing 
to  remedy  defects,  will  not  give 
an  action  on  the  contract  if  it 
has  not  been  complied  with,  but 
may  be  used  as  evidence,  in 
connection  with  all  other  pcrtin- 

*  ent  facts  bearing  on  the  questions 
of  waiver,  or  acceptance,  or  of 
performance.     lb, 

20.  In  case  of  a  substantial  but  not 
strict  i>erformance  of  the  con- 
ttact,  the  measure  of  damages  is 
the  difference  between  the  value 
of  the  house,  as  in  fact  fir^ished, 
and  as  it  would  have  been  if  the 
provisions  of  the  contract  had 
been  strictly  complied  witli,  and 
evidence  oi  cost .  to  make  con- 
formity is  immaterial  and  irrele- 
vant to  the  inquiry  as  to  this  dif- 
ference, in  a  case  where  it  is 
manifest  that  to  make  such  con- 
formity would  involve  the  de- 
struction of  so  much  work  al- 
ready done,  and  the  doing  of  so 
much  not  originally  contemplated 
by  the  parties  as  not  to  give  the 
jury  any  reliable  aid  in  ascertain- 
ing such  difference.  Morton  v. 
Ilarrison,  805. 

Bequi%iU$  of  proof  of  false  repre- 
$entatiotis  to  support  action  ihere- 
on.  See  Tockerson  y.  Chopin, 
16. 

Where  the  case  turns  on  the  point  of 
time,  as  regards  certain  alleged 
false  representations,  uhen  certain 
moneys  were  received  l/y  defend' 
ants,  evidence  merely  that  the  rep- 
resentations were  made  and  the 
moneys  received  on  the  same  day^ 
is  insufficient.  See  liichards  v. 
Fox,  36. 

False  representations,  evidence  in- 
sufficient to  sustain  action  for.  See 
Catlin  y.  Vietor,  169. 

Creditor's  bill,  what  insufficient  evi- 
dence of  insolvency;  evidence  of 


INDEX. 


687 


previous  intention  to  make  alleged 
fraudulent  traunfery  when  admis- 
sible.    See  CoU/y  v.  Peahody,  394. 

Volley  marine  insurance^  what  not 
sufficient  eeidence  of  ownership  in 
action  on.  See  Petrel  Guano  Co, 
V.  Providence,  dx.  Ins.  Co.,  297. 

Evidence  sufficient  to  support  a  de- 
fense of  settlement  of  daim  for 
damages  for  failure  cf  landlord  to 
deliver  premises  as  agreed;  oral 
agreement  merged  in  written  lease. 
See  Fondevila  v.  Jourgensen,  403. 

Eoidence  to  ths  effect  that  one  not 
executing  sealed  contract  as  to  real 
estate  is  the  real  party  to  the  con- 
tract ^  inadmissible  in  an  action 
based  on  the  contract.  See  Willis 
V.  Bellamy,  373. 

Evidence   indmissible  under  %  829, 
Code.    See  Curtiss  v.  Moore^  532. 

EXAMINATION  OP  PARTY. 

Examination  of  plaintiff  in  neg- 
ligence case,  by  physician,  on  trial 
refused.     See  Archer  v.  ^th  Ave. 
'  li.  U.  Co.,  378. 

EXECUTION. 

1.  An  execution  against  the  bodj 
can  issue  against  defendant  upon 
a  judgment  obtained  against 
him,  in  an  action  for  personal  in- 
juries caused  by  his  negligence, 
though  no  order  of  arrest  has 
been  obtained.  Hitterman  v. 
Hopes,  236. 

2.  The  sheriflF,  ninety  days  after  an 
execution  was  issued  by  him, 
made  the  following  return  :  "  In 
pursuance  of  the  demand  of 
plaint!  fifs  attorney,  I  make  the 
following  return  to  the  within 
execution  :  I  have  collected  noth- 
ing under,  and  have  not  found 
any  personal  property  out  of 
which  the  said  execution,  or  any 
part  of  the  same  can  be  made, 
but  I  have  thereunder  levied 
upon  the  real  estate  mentioned 
in  the  annexed  notice  of  sale, 
and  have  advertised  the  same  for 
sale  as  in  said  notice  provided.  I 
L:^.:3  found  no  other  property  out 
of  which  to  satisfy   the   same." 


Held,  that  the  execution  was  re- 
turned unsatisfied  v^ithin  the 
meaning  of  section  2485  Code, 
and  that  plaintiff  was  entitled 
thereunder  to  an  order  for  de- 
fendant's examination  in  supple- 
mentary proceedings.  Forbes  v. 
Spaulding,  166. 

8.  The  effect  of  such  a  return  is  not 
modified  by  the  statement  of  the 
sheriff,  that  it  was  made  at  re- 
quest of  plain tiff^s  attorney.     Jb. 

4.  The  proceeding  to  give  notice  of 
sale  of  real  estate  in  execution  of 
the  statutory  power  for  sale  of 
real  estate  under  a  judgment,  is 
not  a  satisfaction,  because  the 
real  property  remains  in  the 
debtor  and  in  bis  possession. 
lb. 

Where  injunction  not  granted  on 
application  of  assignee  for  benefit 
creditors  to  restrain  proceedings 
under  execution  and  s^  aside  levy. 
See  Chittenden  Y.  Davidson,  421. 

When  assignment  held  good  cm  against 
levy  under  exeeutum  asttignment 
being  made  and  delivered  prior, 
though  not  recorded  till  subsequent 
thereto.  See  Pancoast  v.  JSpowers, 
528. 

Broker — wh^n  action  against,  not 
deemed  to  depend  on  allegations  of 
fiduciary  relations. — Body  execu- 
tion in  action  against  broker,  dc. 
— when  set  aside. — Arrest — when 
grownds  of  extinnsic  to  cause  of 
action.  See  Qraeffe  v.  Currie, 
554. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

One  of  two  claimants  to  a  legacy  is 
not  represented  therein  by  tlie  exe- 
cutor of  the  estate  against  whom  an 
action  is  brought  by  the  other  claim- 
ant. See  Weeks  v.  Ostrander^  512. 
See  Equity,  12. 

FACTOR 

1.  A  factor  has  no  right  to  sell  for 
advances  until  the  principal  fails 
to  pay  after  reasonable  notice. 
Casson  v.  Field,  196. 

2.  A  factor  who  has  sold  goods  of 
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his  principal,  guaranteed  the  sale, 
and  made  advances  thereon,  has 
a  cause  of  action  against  the 
vendee,  which  he  may  sell  and 
assign.  Comm,  Bank  v.  Ileil- 
hronner^  388. 

See  Action  Pending. 

FALSE  REPRESENTATIONS 
See  Fraud. 

FRAUD. 

1.  In  an  action  for  damages  for 
false  representations  on  a  sale, 
the  representations  must  relate  to 
some  substantial  circumstance 
going  to  the  inducement  or 
essence  of  the  bargain,  material 
to  the  subject  of  the  negotiation, 
and  constituting  the  very  basis 
of  the  contract.  They  must  also 
relate  to  facts  (not  to  opinions) 
bearing  on  the  subject  of  the 
contract — not  to  those  collateral 
and  incidental  thereto.  They 
must  also  have  a  vital  bearing  and 
influence  on  the  mind  of  the  party 
in  inducing  him  to  enter  into  the 
contract,  and  must  be  such  as  to 
affect  the  value  of  the  thing  pur- 
chased. Tock^rson  v.  Chapin^ 
16. 

2.  In  the  case  of  a  sale  of  shares  of 
stock  in  a  corporation,  the  plaint- 
iff knew  that  the  pro|)erty  of  the 
company  consisted  of  patent- 
rights  of  an  invention  for  cutting 
goods,  and  that  the  plan  of  the 
company  was  to  dispose  of  royal- 
ties, sell  shop-rights  and  ma- 
chines, and  that  it  had  no  other 
source  of  profit  A  prospectus 
given  to  plaintiff  referred  to  a 
certain  loom,  which,  it  was 
stated,  did  not  belong  to  the 
company,  but  could  be  purchased 
from  the  manufacturers,  and 
would  cost  but  little  more  than 
the  ordinary  one.  The  plaintiff 
was  a  machinist,  and  had  made  a 
personal  examination  of  the  ma- 
chine for  which  the  company 
owned  the  patent,  and  was  satis- 
fled  with  its  performance.  SM, 
that  representations  that  the  com- 


pany had  orders  for  five  hundivd 
looms,  at  $150  each  (there  being 
no  representation  that  any  protit 
could  accrue  to  the  company 
therefrom) ;  that  five  cutting  ma- 
chines at  $5,000  each  had  been 
ordered  by  certain  named  firms; 
and  that  a  member  of  one  of  those 
firms  was  a  large  stockholder  in 
the  company ;  there  being  no  evi- 
dence that  their  falsity,  if  they 
were  false,  injuriously  affected 
the  value  of  the  stock,  did  not 
possess  the  above  requisites,  and 
no  cause  of  action  for  damages 
could  arise  out  of  their  falsity. 
Jb. 

3.  The  cause  was  tried,  and  turned 
in  the  court  below,  upon  ques- 
tions as  to  the  point  of  time 
when  defendants  received  from 
plaintiffs  the  sum  of  money  sued 
for,  which  plaintiffs  alleged  de- 
fendants had  obtained  from  them 
on  the  false  representations  that 
a  similar  one  was  due  them  from 
the  United  States  government  as 
and  for  a  drawback,  and  that 
they  would  pay  to  plaintiffs  the 
amount  of  the  drawback,  when 
the  same  should  be  paid  to  them 
by  the  United  States, — and  al55o 
upon  the  question  as  to  when  de- 
fendants received  the  drawback 
from  the  United  States.  .The 
evidence  showed  that  defendants 
made  the  representations,  and 
received  the  money  from  plaint- 
iffs, and  also  received  the  draw- 
back on  the  same  day ;  but  failed 
to  show  which  was  received  first 
ITeldf  that  the  complaint  was 
properly  dismissed.  Richards  v. 
Fax^  86. 

4.  Defendants'  broker  offered  for 
sale  to  plaintiffs  several  notes, 
amounting  to  about  $7,000, 
owned  by  defendants,  made  by 
P.  L.  Freneau  &  Co.,  customers 
of  theirs,  and  the  broker  stated 
as  a  reason  for  defendants'  desire 
to  sell,  that  they  had  a  Inrge 
amount  of  orders  waiting  for  de- 
livery to  the  makers  of  the  notes, 
but  they  were  unwilling  to  deliv- 
er until  they  parted  with    the 
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paper.     Plaintiffs,  not  being  sat- 
isfied with  this,  sent  a  clerk  to 
defendants  to  obtain  information. 
The    clerk,    without    disclosing 
that  he  desired  the  information  in 
regard  to  the  plaintiffs  having 
been  offered  notes  belonging  to 
the    defendants,    asked    vanous 
questions,  the  answers  to  which 
were,  in  substance,  that  defend- 
ants had  no  information  concern- 
ing P.  L.  Freneau  &  Co.,  other 
than   what  could   be   got    from 
mercantile    agencies;    that   they 
had  no  statement  from  them,  but 
they  sold  them  freely,  and  had 
several    thousand  dollars  ready 
for  delivery  to  them.     This  con- 
versation was  repeated  to  plaint- 
iffs, and  they  bought  the  notes. 
One  of  the  ))laintiffs  testified  that 
he  told  the  broker  the  next  day 
that  he  did  not  like  the  statement 
of  the  makers  of  the  notes,  but 
thought  they  would  pull  through 
that    season,    as  the  defendants 
were  going  to  deliver  the  goods, 
and  the  delivery  would  guarantee 
the  payment  of  the  notes.     He 
also  testified  that  the  reason  that 
actuated  him  was  the  fact  that 
the  defendants  were  going  on  to 
deliver  their  new  goods  through 
the  season,  beginning  with  this 
particular  purchase,  and  if  they 
delivered   this  bill  of  $8,000  or 
$10,000,  they  would  probably  de- 
liver   another    one.       Held^    on 
appeal  from  a  dismissal  of  the 
complaint,    that    as  it  was  not 
proved  either  that  defendants  had 
not  sold  goods  freely,  considering 
the  vague  meaning  of  that  term, 
or  that  they  had  not  on  hand 
ready     for     delivery     a     large 
amount,  or  several  thousand  dol- 
lars* worth  of  goods,  and  as  they 
were  not  apprised  of  the  expedi- 
ency or  duty  of  being  exact,  and 
as  the  statements  as  to  those  mat- 
ters being  the  only  ones  which 
formed  the  basis  of  the  reasons 
on  which  plaintiffs  relied  in  pur- 
chasing the  notes,  as  testified  to 
by  one  of  them,  an  action  on  the 
alleged      false      representations 


would  not  lie.  Catlin  v.  Vietor^ 
169. 
5.  In  an  action  brought  by  a  judg- 
ment creditor  to  set  aside  a  trans- 
fer of  a  seat  in  the  Stock  Ex- 
change, made  by  the  debtor  to 
his  son,  without  valuable  consid- 
eration, shortly  after  the  begin- 
ning of  the  action  in  which  the 
judgment  was  recovered,  it  ap- 
peared that  at  the  time  of  the 
transfer,  beside  such  seat,  the 
debtor  possessed  an  interest  in 
stocks,  viz. :  a  margin  of  the  cash 
value  of  $26,612;  that  the  action 
in  which  the  judgment  was  re- 
covered was  bought  for  $73,000, 
but  that  by  reason  of  a  counter- 
claim of  $50,000  on  contract,  the 
recovery  was  only  $18,000.  It 
also  appeared  that  subsequently 
said  margin  was  absorbed  in  the 
stock  transaction  referred  to, 
leaving  defendant  without  prop- 
erty. Held^  that  the  defendant 
could  not  bo  held  insolvent  at  the 
time  of  the  transfer;  that  the 
question  whether  he  was  guilty 
of  fraud  in  parting  with  the 
property  with  intent  to  deprive 
plaintiff  of  its  benefit,  was  a  ques- 
tion of  fact  for  the  court  below ; 
also,  that  defendant  had  the 
right  to  show  that  the  transfer 
was  not  induced  by  plaintiff's 
action,  by  proving  that  it  was  the 
result  of  determination  made 
theretofore.  Colby  v.  Peahody^ 
894. 

FaUe  statement  of  legal  purport  of 
lease  made  by  lessor  at  time  of  ex- 
ecution, tcJien  ground  for  reforma- 
tion   thereof.      See     Monne    v. 
Ayre,  189. 

Account  stated  may  he  opened  on 
ground  of  fraud.  See  Rutty  v. 
Person,  329. 

Transfer  to  hinder,  dbe,,  creditors, — 
Purchase  upon  sale  undei'  execu- 
tion, necessity  of  actual  change  of 
possession  to  rebut  presumption  of 
frauds  dbe.j  effect  of  j>aymetit  of 
valuable  consideration.  See  Hem- 
ington  v.  Fisher,  527. 

Fraudulent  assignment — lien  of  cred- 
itor's bill  to  set  aside — whcr^  at- 
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taeJiei  on  »erviee  of  iummons  only 
^-tohen  fund%  utill  deemed  in  j'os- 
gession  ofimsignee  though  cheek  hoe 
been  drawn  to  creditor^ $  order  and 
delitered  to  attorney  for  aesignee, 
who  ha*  afto  received  from  credit- 
or evidences  of  cl4tim.  Si^e  Albert 
V.  Back^  550. 
W/ten  allegations  of  fiduciary  rela- 
thus  not  esaential  to  cause  of  ac- 
tion.—  Body  execution  set  aside. 
See  Qraeffe  v.  Cufrie^  554. 

See  Agency. 

INJUNCTION. 

1.  An  ID  junction  can  only  be 
grnnted  ex  parte^  by  the  court  in 
which  the  action  is  brought,  or  a 
judge  thereof,  or  a  county  judge. 
The  provisions  of  section  606  of 
the  Code  of  Civil  Procedure  alone 
apply;  those  of  sections  277  and 
772  do  not.  People  ex  rel.  Roose- 
telt  V.  Edsony  53. 

2.  The  court  of  common  pleas  of 
the  city  and  county  of  New  York 
i.s  not  a  county  court,  and  the 
judges  thereof  are  not  cojnty 
judges.  Consequently  held,  an 
€X  parte  injunction  order  made 
in  an  action  pending  in  this  court 
by  a  judge  of  the  court  of  com- 
mon pleas  of  the  city  and  county 
of  New  York,  is  without  jurisdic- 
tion and  void.     Ih. 

A  violation  of  a  void  injunction 
order  is  not  punishable  as  con- 
tempt    ]h. 

3.  The  power  of  a  court  of  equity 
to  control  the  acts  of  an  execu- 
tive officer  is  limited  to  such  acts 
and  duties  ns  are  merely  minister- 
ial, nnd  involve  no  exercise  of 
discretion  (by  Inorahah,  J.). 
lb, 

6.  The  power  of  the  mayor  of  the 
city  of  New  York  to  appoint  a 
commissioner  of  public  works 
and  a  counsel  fo  the  corporation, 
is  an  executive  power  of  the  state 
vested  in  him  by  the  constitution 
and  laws,  and  involves  the  exer- 
cise of  discretion.  An  ex  parte 
injunction  restraining  him  from 
exercising,  or  controlling  him  in 


the  exercise  of  such  powers  of 
appointment  is  therefore  void; 
and  his  disregard  of  it  is  not  n 
contempt  (by  iNouAnAH,  J.). 
Ih. 

6.  Chapter  531,  laws  1881,  has  no 
application  to  such  a  case,  the 
action  of  the  mayor  not  being  an 
act  on  behalf  of  a  county,  town, 
village  or  municipal  corporation 
(by  Inqrahak,  J.),     lb. 

7.  People  V.  Ihvyer  (90  N.  Y.  492) ; 
People  V.  Sturtevant  (9  lb.  263), 
distinguished  (by  Inokaham,  J.). 
fb. 

8.  The  corporation  plaintiff  ac- 
cepted the  surrender  of  certain 
certificates  of  its  stock,  and  is- 
sued new  ones  ui)on  allegeil 
forged  powers  of  attorney,  and 
the  owner  of  the  surrendVired  cer- 
tificates brought  an  action  a^inst 
it,  praying  that  the  surrendered 
certificates  or  others  of  the  same 
form  and  tenor  be  delivered  to 
him,  and  all  dividends  earned  be 
paid  to  him,  and  that  he  be  ad- 
judged the  owner  of  the  shares 
represented  by  the  surrendered 
certificates,  and  that  the  com- 
pai>y  be  adjudged  to  recognize 
nim  as  such  owner;  thereu|)on, 
the  plaintiff  commenced  an  ac- 
tion against  him,  and  the  persons 
who  procured,  and  those  who 
then  held  certificates  for  the 
stock  which  had  been  before 
represented  by  the  surrendered 
certificates,  praying,  among  other 
things,  for  an  injunction  against 
such  owner  prosecuting  his  ac- 
tion, and  against  the  other  de- 
fendants commencing  any  action 
against  it  based  ui>on  claims  of 
ownership  of  the  stock  which  had 
been  represented  by  the  surren- 
dered certificates,  or  of  dividends 
declared  thereon.  An  injunc- 
tion order  in  conformity  with 
this  prayer  was  granted.  Held, 
that  ])laintiS'  was  not  entitled  to 
the  conjunction.  Am,  TeL  Co, 
V.  Day,  128. 

0.  The  fact  that  one  is  about  to 
commit  an  act  which  would  cause 
a  public  nuisance,  gives  the  court 
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jurisdiction  to  restrain  it.  Forty' 
second  St,^  Ac.  R.  R,  v.  Thirty- 
fourth  St.  R.  R.  Co.,  2o2. 

10.  In  such  case, — i.  d.,  public  nui- 
sance,— it  is  sufficient  to  enable 
an  individual  to  maintain  un  ac- 
tion for  an  injunction,  Ihat  he 
has  suffered,  or  will  suffer  there- 
from, substantial  damage  that  is 
special  and  peculiar  to  him,  as 
distinguivshed  from  the  damace 
which  he  has  suffered  or  will 
suffer,  as  one  of  the  community. 
The  nature  or  extent  of  the  dam- 
age is  immateiial,  as  the  injunc- 
tion does  not  deiiend  on  tliem. 
Ih. 

n.  An  equitable  action  by  an  as- 
signee for  the  benefit  of  creditors, 
to  restrain  the  sheriff  and  judg- 
ment creditor  from  taking  any 
proceedings  under  a  judgment 
obtained  in  another  court  and  the 
execution  issued  thereon,  and  to 
set  aside  the  levy  thereunder, 
will  not  lie.  Chittenden  v.  Da- 
vidson, 421. 

Silewalk — obstruction  of  nUfstanti- 
ally  continuous — yuhlic  nuisftnce. 
— Speciiil  datnftye — slight  evidence 
o/tcill  sustain  injunction  against, 
at  suit  o/ private  citizen — When 
such  injunction  not  too  broad.  Sec 
Callanun  v.  Oilman,  112. 

Abutting  owners  on  streets  opened 
priur  to  conqiiest  of  New  Nether- 
lands, not  entitled  to  enjoin  opera- 
tion, &c.,  elevated  railways.  See 
Abendvoth  v.  Manh.  K*y  Co.,  274. 

Nuisance — injunction  by  private 
party  against — Special  damage — 
what  sufficient  proof  of.  See 
Lavery  v.  Ilannigan,  463. 

INSOLVENCY. 

What  insufficient  evidence  of  insol- 
vency to  sustain  creditor's  bill 
founded,  on  fraudulent  transfer. 
*Sce  Colby  v.  Peabody,  894. 

INSURANCE. 

(Fire.) 

1.  Where  the  terms  of  the  policy  of 
insurance  provide  that  it  may  be 
canceled  at  any  time  by  the  com- 


pany, on  giving  notice  to  that 
effect^  such  notice  must  be  given 
to  the  insured  in  person,  or  to 
some  one  authorized  by  him  to 
act  as  his  agent  to  receive  such 
notice.  Von  Wein  v^  Scottish,  <tc. 
Lis.  Co.,  490. 

2.  A  broker  employed  to  procure 
insurance  has  no  authority  to  ac- 
cept or  give  a  notice  of  cancella- 
tion of  the  policy.  When  he  pro- 
cures the  insurance,  his  agency 
ends.     lb. 

8.  Although  the  policy  provides 
that  the  broker  procuring  the  in- 
surance shall  be  deemed  to  be 
the  agent  of  the  insured  in  any 
transaction  relating  to  the  insur- 
ance, this  condition  applies  only 
to  matters  occurring  before  the 
issuing  of  the  policy.     Jb. 

4.  The  delivery  of  the  policy  to 
the  insured  without  requiring  the 
payment  of  the  premium,  raises  a 
])resumption  that  a  credit  was  in- 
tended, and  the  policy  is  valid. 
lb. 

5.  Where  a  credit  has  been  given  as 
above,  it  is  not  necesyary  for  the 
company  to  return  or  tender  the 
pro  rata  unearned  ])remiums,  as 
provided  in  the  polic}'',  to  consti- 
tute a  valid  cancellation  thereof, 
the  company  never  having  re- 
ceived the  premium.     Jb. 

(Life.) 

Under  an  insurance  policy  upon  the 
life  of  one  Frederick  WuesthofF, 
payable  on  the  death  of  his  wife 
Amalia,  before  him,  to  **  her 
children  "  (the  plaintiffs  herein), 
or  to  their  guardian  if  under  age, 
payment  to  be  made  in  sixty  days 
after  due  notice  and  proof  of  the 
death  of  said  Frederick,  Eliza 
Fredericka,  the  second  wife  of 
said  Frederick,  served  on  defend- 
ant a  notice  and  proof  of  death, 
signing  them  **  as  guardian  of 
the  children  of  the  deceased 
Amalia,'*  and  claiming  the  owner- 
ship of  the  policy  as  such  guar- 
dian, and  thereupon  defendant 
paid  to  her  the  amount  of  the 
policy.      No    other    notice    and 
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proof  of  death  was  served.  Held, 
in  this  action  to  recover  the 
amount  of  the  policy  :  (1)  That 
if  it  was  claimed  by  plaintiffs  that 
the  notice  given  was  not  gtven  on 
behalf  of  them,  then  the  notice 
intended  by  the  poliry  had  not 
been  given,  fortho  defendant  was 
entitled  to  notice  given  by,  or  on 
behalf  of,  those  entitled  to  receive 
payment  ;  and  it  not  having  been 
given  on  behalf  of  plaintiiTs,  they 
could  not  ratify.  (3)  That  if  the 
plaintiffs  ttikc  advantage  of  the 
notice,  thus  affirming  the  exer- 
cise by  Eliza  Fredericka  of  author- 
ity over  the  policy  as  owner,  the 
consequence,  to  wit,  its  payment 
to  her,  must  also  be  affirmed. 
(3)  That  the  complaint  was  there- 
fore properly  dismissed.  Wve^t- 
hoffy.  Qermania  L\fe  ln»,  Co,, 
208. 

(Marine.) 

In  an  action  on  a  policy  of  marine 
insurance,  the  complaint  alleged 
ownership  of  the  property  in 
question  by  the  assured,  which 
was  denied  by  the  answer.  On 
the  trial  the  only  evidence  in 
support  of  the  allegation  was  the 
policy  of  insurance  containing  the 
following  clause  :  **  S.  K. 
Schwenk"  (the  assured),  **ou 
account  of  whom  it  may  concern, 
in  case  of  loss,  to  be  paid  to  him 
or  order,  does  make  insurance 
and  cause  himself  to  be  insured, 
etc,*'  and  also  written  assip;n- 
ments  thereof  showing  title 
thereto  in  plaintiff.  Held,  that 
the  complaint  was  properly  dis- 
missed ;  that  the  burden  of  proof 
was  on  plaintiff  to  establish  an 
insurable  interest,  without  which 
the  policy  was  a  mere  wager. 
Petrel  Guano  Co.  v.  Providence, 
<tc.  Jns,  Co.,  297. 

INTEREST. 

When  actual  payment  into  court  not 
necessary  to  stop  interest.  See 
Wood  V.  Ral>e,  479. 

Award  to  unknown  o?rners— payment 
to  charnberlain  after  action  com- 


menced, pleaded  a$  defense — effect 
on  costs  and  intereH.  See  Brad- 
hurst  V.  Mayor ^  51. 

INTERPLEADER. 

1.  Where  the  perplexity  and  dan- 
ger upon  which  the  plaintiff 
founds  his  action  of  interpleader, 
or  one  in  that  nature,  arises  out 
of  an  act  done  voluntarily  and 
advisedly  by  him,  it  does  wot 
arise  without  his  fault,  and  the 
action  will  not  lie.  Am.  Tele- 
graph  Co.  v.  /?oy,  128. 

2.  One  charged  with  a  tort  in  the 
conversion  of  property  cannot 
interplead  the  party  making  the 
charge  with  others  claiming  ad- 
versely to  him,  under  whom  the 
party  charged  acted.     lb. 

3.  A  motion  or  an  order  of  inter- 

E leader,  on  ground  of  danger  of 
eing  compelled  to  pay  twice, 
will  be  denied,  where,  in  the 
opinion  of  the  court,  there  is  no 
such  danger  as  forms  the  founda- 
tion of  a  right  to  interplead. 
The  above  doctrine  applied  to  a 
case  where  the  sheriff,  under 
attachment,  and  receivers  of  prop- 
erty of  fraudulent  assignors  were 
the  claimants.  Sulibacher  v. 
Natl.  Shoe  <t  Leather  Co,,  269. 

JOINDER  OF  ACTIONS. 
Sec  Pleadikg. 

JUDGE'S  CHARGE. 

1.  After  the  judge  had  concluded 
his  charge  to  the  jury,  the  de- 
fendant's counsel  requested  him 
to  charge  further :  ^'  If  you  tind 
from  the  evidence  that  the  plaint- 
iffs' driver  drove  his  horse  close 
to  the  wheel  of  defendant's  wag- 
on, upon  nice  calculations  of  the 
chances  of  injury,  then  that  in  it- 
self constitutes  such  negligence 
as  would  prevent  the  plaintiff's 
recovery,  and  entitle  the  defend- 
ant to  a  verdict."  which  was  re- 
fused. Held,  not  error :  that  the 
true  question  under  this  head  was, 
did  the  action  of  the  plaintiff's 
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driver  lead  or  contribute  to  the 
injury  ?  and  this  without  regard 
to  his  calculations,  or  ho\y  nice 
they  were ;  and  the  subject  hav- 
ing been  exhausted  by  the  charge 
|)]*eviously  made,  the  instruction 
asked  for  could  have  answered  no 
useful  purpose.  Smith  v.  Con- 
Humers^  Ice  Co.^  430. 

2.  The  defendants  counsel  also 
requested  the  judge  to  charge  us 
follows:  "If  you  are  satisfied 
from  tne  evidence  that  the  inju- 
ries conipluined  of  were  aggra- 
vated by  the  subsequent  negli- 
gence of  the  plaintiflTs  driver  in 
driving  the  horse  after  he  was 
aware  of  the  Injury,  this  fact 
must  be  considered  in  mitigation 
of  plaintiff's  damages,'^  which 
was  refused.  Held^  not  error. 
The  injury  to  the  horse  by  the 
passage  of  the  wheels  of  the  ice- 
cart  over  its  foot,  was  the  de- 
struction of  the  **<w  (jorona,"  and 
was  such  that  it  was  impossible 
for  the  horse  to  recover  ;  there- 
fore the  question  suggested  by 
the  request  was  immaterial,     lb. 

8.  An  omission  to  take  an  exception 
to  a  charge  as  to  a  fact,  is  an  ad- 
mission that  the  fact  is  as  charged. 
CaMon  v.  Field,  196. 

JUDGMENT. 

1.  The  court  has  inherent  power  to 
vacate  the  judgment,  even  after 
allirmance  thereof  at  general 
term,  and  permit  an  amendment 
of  the  answer,  the  exercise  of 
which  power  is  in  its  discretion. 
Boifi  V.  Schrenkeinen,  2  J  9. 

2.  In  view  of  the  matters  stated  in 
the  moving  papers,  and  consider- 
ing that  in  all  probability  the 
parties  did  not  in  fact  intend  the 
contract  to  be  as  the  court,  upon 
unexplained  proof  found  it  to  be, 
whereby  the  real  merits  were  not 
tried,  and  that  possibly  the  judg- 
ment, unless  vacated,  might  be 
relied  on  by  the  plaintiff  as  a  bar 
to  an  action  for  reformation,  and 
as  a  conclusive  adjudication  as  to 
the  true  construction  of  the  con- 
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tract  in  all  actions  that  might  be 
brought  from  year  to  year  during 
the  life  of  the  ]>atent, — held,  the 
discretion  of  the  court  below  was 
properly  exercised  in  vacating  the 
judgment,  and  permitting  an 
amendment  of  the  answer.  lb, 
8.  The  terms  imposed  in  this  case, 
viz :  the  payment  of  the  costs  of 
the  action,  including  the  allow- 
ance, and  of  $10  costs  of  motion, 
and,  it  appealing  the  defendants 
had  brought  an  action  for  re- 
formation of  the  contract,  in 
which  a  demuri'er  had  been  inter- 
posed, that  such  action  be  dis- 
continued, and  the  costs  thereof 
(to  be  taxed  as  if  the  demurrer 
had  been  sustained),  be  paid, — 
were  proper,  with  the  modifica- 
tion that  the  amendment  should 
be  restricted  to  setting  up  only 
the  defense  relating  to  the  right 
of  defendants  to  have  the  con- 
tract that  wjis  written  reformed, 
so  as  to  express  the  actual  inten- 
tion of  the  parties  as  to  what  it 
should  contain,  so  as  to  prevent 
a  re- trial  of  the  old  issues;  and 
that,  as  thus  modified,  the  order 
vacating  judgment  should  be  af- 
firmed,    lb. 

4.  When  an  action  is  brought 
against  the  transferrer  and  trans- 
feree of  stock  in  a  corporation, 
and  also  the  corporation,  to  have 
the  transfer  adjudged  void,  and 
to  have  the  corporation  deliver  to 
the  plaintiff  its  certificate  for  a 
like  amount  of  stock,  and  the 
transferee  is  not  brought  into 
court,  so  that  the  judgment  in 
the  action  will  be  inoperative  as 
against  him,  the  court  has  no  au- 
thority to  render  a  judgment 
against  the  corporation  adjudging 
it  to  issue  to  the  plaintiff  a  new 
certificate,  while  the  other  re- 
mains outstanding.  Hyatt  v. 
Swivel,  1. 

5.  In  case  of  judgment  in  action 
above  indicated,  entered  ex  parte 
on  default  of  corporation  defend- 
ant, adjudging  it  to  issue  a  cer- 
tificate to  plaintiff,  it  is  the  power 
and  duty  of  the  court,  on  motion 
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of  such  defendant,  it  being  shown 
that  the  transferee  had  not  been 
brought  into  court,  to  vacate  it; 
and  an  order  at  special  term, 
denying  such  motion,  is  appeal- 
able to  the  general  term.  Id. 
6.  The  proceeding  to  give  notice  of 
sale  of  real  estate  in  execution  of 
the  statutory  power  for  sale  of 
real  estate  under  a  judgment,  is 
not  a  satisfaction,  because  the 
real  property  remains  in  the 
debtor  and  in  his  possession. 
Forben  v.  Spaulding,  1  i'iG. 
See  Res  Adjldicata. 


JURISDICTION. 

Foreign  corporatiantt,  juristlietion  of 
c/mns    over.        See     Fi$her    v. 
Charter  Oak  Life  In$.  Co.,  179. 


JURY  TRIAL. 

See  Trial. 

LANDLORD  AND  TENANT 

1.  A  tenant-at-will  is  entitled  to  at 
least  reasonable  notice  to  quit. 
A  notice  to  leave  forthwith  is  not 
sufficient,  especially  when  accom- 
panied with  a  notice  to  get  his 
personal  property  together  and 
remove  it.  Newman  v.  Marshall^ 
202. 

2.  Plaintiff  (the  tenant)  sued 
defendant  (the  landlord),  in  ac- 
tion for  damages  for  not  deliver- 
ing ]>ossession,  and  for  breach  of 
an  agreement  to  put  the  premises 
in  good  order,  alleged  to  have 
been  made  at  the  time  of  the 
execution  of  the  written  lease, 
but  not  embodied  therein.  The 
defense  was  a  settlement  of  the 
claim.  Defendant  testified  that 
negotiations  were  had  as  to  the 
matters  in  difference;  and  that 
the  terms  of  settlement  were 
agreed  on.  On  the  day  after, 
plaintiff  sent  defendant  a  receipt 
which  had  been  prcp,nred  for  him 
by  a  friend,  for  a  cerUiin  sum  of 
money  in  full  for  the  rent  for  a 


certain  period ;  the  sum  mentioned 
in  the  receipt  was  less  than  that 
reserved  by  the  lease,  and  was 
the  amount  found  by  a  calcula- 
tion made  on  the  tmisis  of  the 
terms  of  settlement  testified  to 
by  the  defendant.  The  defend- 
ant added  to  the  receipt  the 
words,  **In  settlement  of  differ- 
ence, the  above  amount  is  re- 
ceived,*^ signed  it  and  sent  it  to 
plaintiff.  It  did  not  appear  that 
there  was  any  difference  between 
the  parties,  other  than  those  thus 
existing,  and  which  were  the 
subject  of  the  action.  Payment 
was  made  according  to  the  re- 
ceipt. Plaintiff  did  not  deny 
that  negotiations  were  had,  nor 
did  he  denv  that  an  aCTcement  for 
an  allowance  to  him  had  been 
carried  out,  so  far  as  it  could 
then  Ixi  done.  Plaintiff  denied 
that  he  knew  of  the  addition  to 
the  receipt  when  he  took  it  back, 
and  in  substance  testified  in 
general  terms  that  he  did  not 
agree  to  settle  his  claim  for  dam- 
ages. There  was  no  evidence  of 
the  difference  between  the  value 
of  the  premises,  and  the  rent. 
Held,  a  direction  of  a  verdict  for 
defendant  on  the  ground  that  the 
cause  of  action  had  been  settled 
before  suit  was  brought  was  cor- 
rect Fondazila  v.  Jourgensen, 
403. 

3.  There  being  no  evidence  of  any 
difference  between  the  yearly 
value  of  the  premises  and  the 
rent,  no  damages  issuing  out  of 
a  breach  of  tho  implied  agree- 
ment to  yeld  possession  are 
shown.     Jb. 

4.  The  written  lease,  if  there  is  one, 
is  the  only  competent  evidence  of 
an  agreement  to  put  in  order,  and 
if  the  lease  contain  no  such  agree- 
ment, no  damages  can  be  re- 
covered on  such  an  alleged  agree- 
ment.    Jb. 

What  not  sufficient  abandonment  of 
premises  to  justify  landlord's  tech- 
nienl  assault  in  excluding  tenant 
from  re-entry.  See  Newman  v. 
Marsliall,  302. 
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LEASE. 

When  lease  may  be  reformed  on 
ground  of  rnUtake  or  fraud, 
though  the  false  declaration  be  as 
to  legal  purport  thereof.  See 
Monne  v.  Ayer,  139. 

Lease  by  corporation^  tohen  ultra 
vires  and  void.  See  Metr,  Con- 
cert Co.  V.  Abbey,  97. 

LEGACY. 

See  Will. 

LETTER  OF  CREDIT. 
See  Contracts. 

LIBEL  AND  SLANDER 

1.  Prior  to  this  action,  an  action  of 
libel  was  brought  against  defend- 
ant Tousey,  founded  on  a  news- 
paper article,  of  and  concerning 
the  plaintiff  thei*ein  (a  woman), 
charging,    among    other    things, 
that  some  one  had  been  written 
to,  to  inquire  if  her  children  were 
illegitimate ;    and  that    he  was 
instructed  chiefly  to  ascertain  if 
her  character  was  decent ;  also . 
**  they "  cast  the  stigma  of  bas- 
tardy   on    two   innocent    little 
children,   and    that  she  herself 
hud  become  a  certain  man^s  mis- 
tress.    Defendant  Tousey,  in  his 
answer  in  that  action,  which  was 
signed  by  defendant  Spooner  as 
his  attorney,  set  up  for  a  defense 
and  in   mitigation   of  damages, 
that  the  plaintiff  therein  was  of 
bad  character  as  to  chastity,  had 
frequented   and  been  an   inmate 
of  a  house  of   prostitution,  and 
had  lived  with  various  men  as  a 
mistress.      On    motion     of    the 
plaintiff  therein,  and  against  the 
opposition  of  the  defendant  Tou- 
sey, he  was  ordered  to  serve  on 
plaintiff  a  bill  of  particulars  spe- 
cifying the  name  or  names  of  the 
individual  or  individuals  whose 
mistress  plaintiff  was  in  the  an- 
swer alleged  to  have  been,  with 
the  date  or  dates  of  such  alleged 
facts.     In  obedience  to  this  or- 
der, a  bill  of  particulars,  verified 


by  defendant  Tousey,  and  signed 
by  defendant  Spooner,  setting 
forth,  among  other  individuals, 
that  she  became  the  mistress  of 
this  plaintiff  in  this  action,  in 
1880,  and  was  and  continued, 
etc.  This  action  for  libel  was 
brought,  based  on  the  allegation 
in  the  bill  of  particulars,  and  the 
facts  above  stated  were  set  forth 
in  the  complaint.  Held,  that 
malice  could  not  be  presumed 
from  the  compliance  with  the 
order  for  a  bill  of  particulars; 
and  that  that  order  was  an  adju- 
dication in  the  original  action 
that  the  defenses  there  interposed, 
of  which  the  particulars  were  or- 
dered, was  relevant ;  and  that, 
consequently,  the  allegations  in 
the  bill  of  particulars  were  priv- 
ileged.    Perzel  v.  Tousey,  79. 

2.  The  words* 'Those  people  up- 
stairs keep  a  whore-house,"  are 
actionable  per  se,  Cooh  v. 
Bief,  802. 

8.  Where  the  complaint  alleges 
that  the  above  words  wore  spoken 
**  concerning  "  plaintiff,  such  al- 
legation is  sufficient,  under  the 
Cwie,  to  connect  the  plaintiff 
with  the  words,  *'the  people  up- 
stairs," and  will  admit  proof  that 
plaintiff  was  one  of  the  people 
referred  ta     2b. 

LIEN. 

Creditor's  bill,  when  lien  of  attaches. 
See  Albert  v.  Back,  550. 

MASTER  AND  SERVANT. 

1.  In  turning  over  by  hand,  under 
orders  of  defendant's  foreman,  a 
portion  of  a  moulding  apparatus, 
used  in  a  foundry,  bemg  the  cope, 
the  men  assigned  to  that  work 
had  lifted  it  on  its  edge,  and  were 
of  sufficient  number  and  strength 
to  hold  it,  so  far  as  its  weight 
was  concerned,  in  its  other  move- 
ments; a  workman,  in  order  to 
clear  it  from  the  crane  which  was 
used  to  11  ft  the  cope,  but  was  then 
out  of  order,  moved  the  cope  with 
a  crow-bar  along  on  its  edge  some 
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inches,  when,  on  a  further  appli-. 
cation  of  the  bar,  he  disturbi>a  its 
balance,  thus  suddenly  throwing 
additional  weight  upon  the  men 
who  had  been  safely  holding  it, 
causing  them  to  let  it  fall  in  con- 
sequence of  the  weight  coming  so 
suddenly  on  them.  It  fell  on  the 
plaintiff,  who  had  been  ordered 
to  repair  the  crunc,  and  who,  at 
the  time  when  the  cope  fell  over, 
happened  to  be  between  the  cope 
and  the  crane.  The  plaintiff 
sustained  severe  injuries.  Ueldy 
1st,  that  the  complaint  was  prop- 
erly dismissed  ;  2d.  that  the  case 
did  not  require  a  consideration  of 
a  duty  to  use  a  certainly  safer 
method  than  one  that  is  suffici- 
ently safe  in  itself.  Stnith  v. 
BUpham^  33. 

2.  An  employee  discharged  without 
cause  is  only  bound  to  accept 
suitable  employment  similar  in 
kind.  Accordingly  held^  that  an 
employment  to  sell  fancy  boxes 
on  commission,  is  not  similar  in 
kind  to  an  employment  in  the 
business  of  manufacturing  essen- 
tial oils  and  essences  at  a  fixed 
salary.     Fuchs  v.  Koerner^  77. 

3.  The  plaintiff  was  in  the  hold  of 
one  of  defendants  steamships,  as- 
sisting in  loading  cargo.  There 
were  being  shipped,  under  the  di- 
rection of  a  foreman,  some  boards 
which,  when  over  the  hatch  be- 
came loosened  in  the^chain  hold- 
ing them  on  the  tackle,  and  fell 
down  the  hatch  and  injured 
plaintiff,  who  was  directly  there- 
under. It  appearing  that  safe 
and  suitable  machinery  had  been 
furnished  by  the  defendant,  and 
that  its  non-use,  or  improper  use, 
causing  the  accident,  was  owing 
to  the  negligence  of  theplaintifTs 
fellow  servants, — Ihld^  that  de- 
fendant was  not  liable,  and  that 
the  motion  to  dismiss  the  com- 
plaint should  have  been  granted. 
Kenny  v.  Cunard  S,  S.  Co.,  434. 

4.  Where  all  the  needed  appliances 
in  the  work  have  been  furnished 
by  the  employer  through  an  ap- 
propriate head,  he  should  not  be 


made  liable  for  mistake  or  error 
made  by  any  workman  selecting 
one  out  of  two  or  more  of  such 
appliances,  to  be  used  in  a  service 
in  which  all  were  engaged,  and 
in  the  use  of  which  one  of  them 
should  be  injured.     lb. 

5.  A  master  is  not  responsible  to  an 
empIo3'ee  for  the  negligence  of  a 
competent  foreman,  to  whom 
there  has  been  no  delegation  of 
power  and  control  of  the  busi- 
ness, or  a  branch  thereof,  but 
who  is  simply  chaiged  with 
special  duties.     Jb. 

6.  With  respect  to  corporations, 
who  must  necessarily  act  through 
agents,  the  rule  is  subject  to 
modifications  ;  but  in  all  cases  it 
makes  no  difference  in  the  appli- 
cation of  the  rule,  exempting  the 
master  from  liability  for  injuries 
to  his  servants,  through  the  acts 
of  co-servants,  tliat  the  one  receiv- 
ing the  injury  is  inferior  in  grade, 
and  is  subject  to  the  orders  of  the 
one  by  whose  negligence  the  in- 
jury is  caused,  if  both  are  en- 
gaged in  the  same  general  busi- 
ness, accomplishing  one  and 
the  same  general  purpose.     JL 

Act  of  foreman  in  overltxtding  scaf- 
foUiy  when  deemed  act  of  fellow 
tervant — presumption  of  master^* 
iiegligence  from  falling  of  scaffold 
vnexplainedy — master  not  hound  to 
rebut  presumption  of  negligence 
fchen  sucli  evi/lence  is  supplied  by 
plaintiff,  the  servant.  See  Flynn 
v.  OallagheVf  524. 

MISTAKE. 

Effect  of  vnihteral  muttahe  on  con- 
tract.   See  Lister  v.  WindmuUer^ 


40^^ 


4. 


See  Equity. 


MONEY  HAD  AND  RECEIVED. 

Complaint  for  money  had  and  r»- 
ceitedy  when  inHvffieient,  See 
Douglass  v.  Wintilow,  439. 

TlV^^n  action  for  money  had  and 
received  will  not  lie.  See  Rogers 
V.  Schelly  541. 


INDEX. 


597 


MORTGAGE. 

A  defense  that  the  mortgage  was 
given  to  secure  advances  to  be 
used  in  the  erection  of  buildings 
on  the  mortgaged  premises;  that 
the  mortgagee  failed  to  make  the 
advances  as  required  by  the  mort- 
gage, in  consequence  whereof  the 
mortgagor  was  compelled  person- 
ally to  advance  a  large  sura  to 
complete  the  work,  and  then,  to 
save  his  credit,  to  sell  the  houses 
erected  at  a  large  reduction 
from  their  actual  value,  is  not 
a  good  objection  to  the  grant- 
ing a  motion  made,  pursuant  to 
a  covenant  to  that  effect  in  the 
mortgage,  for  the  appointment  of 
a  receiver.  Mackellar  v.  Rogern, 
860. 

Bequest  of  mortgage,  what  deemed  to 
he ;  how  enfoiced.  See  Weeks  v. 
Ostrander,  512. 

Agreement  with  mortgagors  of  real 
property  to  hid  in  on  foreclosure 
sale  and  hold  for  their  henefU,  the 
mortgagors  to  assign  their  interest 
in  surplus  to  hidder— subsequent 
action  of  mortgagors  to  recover 
amount  of  surplus  so  assigned  by 
them  to  purchaser.  See  Mogers  v. 
ScheU,  641. 

See  UsuRT. 

MOTIONS  AND  ORDERS. 

Where  the  notice  of  motion  merely 
asked  **for  an  order  permitting 
the  plaintiff  to  amend  his  com- 
plaint herein ;"  and  no  copy  of  the 
proposed  amended  complaint  was 
served  with  the  motion  papers, — 
Heild^  that  for  want  of  such  ser- 
vice the  motion  was  properly 
denied.     Stem  v.  Knapp,  14. 

Order  for  publication  of  summons, 
when  void.  See  Hyatt  v.  Swivel,  1. 

Motion  denied  on  merits  cannot  be 
renewed  without  leave.  See  Seaman 
y.  Mclieynolds,  648. 

MUNICIPAL     CORPORATIONS. 

1.  Negligence  is  not  imputable  to  a 
municipal  corporation,  on  account 
of  those  defects  in  its  streets 
which   do  not  arise  from  their 


original  construction,  or  are  not 
caused  by  it  or  its  duly  authorized 
agents,  nor  on  account  of  an  ob- 
struction placed  therein  by  a 
wrong-doer,  without  express  or 
constructive  notice  thereof.  Hunt 
V.  Mayor,  198. 

2.  To  constitute  constructive  notice, 
the  defect  or  obstruction  must  bo 
so  patent  that  it  can  be  found  out 
by  the  corporation  by  the  use  of 
reasouable  care  and  diligence. 
The  law  does  not  presume  notice 
to  a  municipal  corporation,  of  a 
latent  defect.     lb. 

S.  The  not  placing  at  the  abrupt 
ending  of  the  street  at  a  high 
wall  a  warning  as  to  danger, 
which  would  suffice  to  warn  per- 
sons of  ordinary  prudence,  was 
negligence  on  the  part  of  the  cor- 
poration. Nowell  V.  Mayor,  382. 
See  N.  Y.  City  ;  Streets  and 
Highways. 

NATIONAL  BANK. 
See  Banks  and  Banking. 

NEGLIGENCE. 

1.  There  is  no  contributory  neg- 
ligence when  the  injured  party 
acts  with  ordinary  prudence,  on 
that  apprehension  of  danger 
which  he  is  bound  to  have  under 
the  circumstances,  a»d  those  ap- 
pearances of  danger  which  the 
situation  manifests.  Nowell  v. 
Mayor,  882. 

2.  Thus,  when  one  walking  along  a 
street  which  has  the  usual  con- 
ditions of  streets  with  nothing 
about  it  to  induce  apprehension 
of  danger,  comes  to  a  wall 
abruptly  ending  the  street,  and 
falls  over  the  wall,  there  being  no 
light,  or  anything  else  that  might 
be  a  warning  of  danger,  —Held, 
that  the  jury  might  find  there 
was  no  contributory  negligence. 
Further  held^  that  the  not  placing 
at  the  abrupt  ending  of  the  street 
a  warning  as  to  danger,  which 
would  suffice  to  warn  persons  of 
ordinary  prudence, was  negligence 
on  the  part  of  the  corporation. 
lb. 
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3.  This  action  was  brought  bj 
plaintiff  for  an  injaiy  to  a  horse 
owned  by  him,  caused  by  neg- 
ligent driving  of  one  of  defend- 
ant's servants.  On  a  review  of 
the  evidence, — Ileld^  sufficient  to 
carry  the  case  to  the  jury,  and  to 
support  a  verdict  for  plaintiff. 
Smith  V.  Comumeri  Ice  Co.,  430. 

4.  After  the  judge  had  concluded 
his  charge  to  the  jury,  the  de- 
fendant's counsel  requested  him 
to  charge  further :  *'  If  you  find 
from  the  evidence  that  the  plaint- 
iffs* driver  drove  his  horse  close 
to  the  wheel  of  defendant's  wagon, 
upon  nice  calculations  of  the 
chances  of  injury,  then  that  in 
itself  constitutes  such  negligence 
ns  would  prevent  the  plaintiffs' 
recovery,  and  entitle  the  defend- 
ant to  a  verdict," — which  request 
was  refused.  Ilehly  not  error; 
that  the  true  question  under  this 
head  was,  did  the  action  of  the 
plaintiff's  driver  lead  or  contribute 
to  the  injury  ? — and  this  without 
regard  to  his  calculations,  or  how 
nice  they  were ;  and  the  subject 
having  been  exhausted  by  the 
charge  previously  made,  the  in- 
struction asked  for  could  have 
answered  no  useful  purpose.    lb. 

5.  The  defendant's  counsel  also  re- 
quested the  judge  to  chaige  as 
follows :  "If  you  are  satisfied 
from  the  evidence  that  the  in- 
juries complained  of  were  aggra- 
vated by  the  subsequent  neg- 
ligence of  the  plaintiff's  driver  in 
driving  the  horse  after  he  was 
aware  of  the  injury,  this  fact 
must  be  considered  in  mitigation 
of  plaintiff's  damages,"  which 
was  refused.  Held,  not  error. 
The  injury  to  the  horse  by  the 
passage  of  the  wheels  of  the  ice 
cart  over  its  foot  was  the  destruc- 
tion of  the  **o«  corona^"*  and  was 
such  that  it  was  impossible  for 
the  horse  to  recover;  therefore 
the  question  suggested  by  the 
request  was  immaterial.  The 
damages  recoverable  were  the 
value  of  the  horse,  with  the  sur- 
geon and  stable  bills.     Ih, 


6.  An  execution  against  the  body 
can  issue  against  defendant  upon 
a  judgment  obtained  against  him, 
in  an  action  for  personal  injuries 
caused  by  his  negligence,  though 
no  order  of^  arrest  has  been 
obtained.  HitUrman  v.  Eopet, 
236. 

7.  The  corporation  of  New  York 
city,  under  the  laws  applicable 
thereto,  not  being  the  superior  of 
the  employees  of  the  fire  depart- 
ment in  said  city,  is  not  liable 
for  their  negligent  acts  or  omis- 
sions.    Thompson  v.  Jilayor,  427. 

8.  This  is  so,  though  the  alleged 
negligent  act  on  which  the  action 
is  founded  occurred  while  the 
employes  of  said  department 
were  engaged  in  testing  certain 
apparatus,—*,  g.,  a  fire  tower, — 
prior  to  its  purchase  by  the  city 
for  use  in  said  department.     Jb. 

9.  AVhcre  the  plaintiff,  on  coming 
out  of  the  passenger  depot  where 
he  had  bought  his  ticket,  on  to 
the  platform,  which  was  joined 
to  and  on  the  same  level  with  the 
platform  to  the  freight  station, 
which  was  some  distance  from 
the  passenger  station,  and  which 
latter  platform  (i.  «.,  the  ons  in 
front  of  the  freight  station), 
appeared  to  be  used  m  connection 
with  said  freight  station,  saw  a 
train  of  cars  with  an  engine  at- 
tached, heading  in  his  direction, 
standing  on  the  track  some  dis- 
tance away, — Held,  that  he  had 
a  right  to  suppose  that  the  train 
would  be  brought  up  to  the  pas- 
senger station,  and  then  stop  to 
take  on  passengers ;  and  that  his 
awaiting,  in  the  passenger  sta- 
tion, for  the  train  to  come  up  and 
stop,  was  not  negligence  contrib- 
uting to  the  injury  received  in 
the  dark  by  falling  over  an  ob- 
struction, to  wit:  a  box  in  his 
way  on  the  freight  platform, 
while  proceeding  to  take  the 
train  at  the  place  where  it  stood, 
as  soon  as  he  was  notified  by  the 
ticket  agent  that  the  train  would 
start  from  there.  Held  further 
that  his  running,  while  so  prt* 
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ceedlng,  instead  of  walking,  was 
not,  under  the  evidence,  contrib- 
utory negligence,  as  matter  of 
law.  McLennan  v.  L.  I.  R,  H. 
Go,,  22. 

10.  Held,  as  resulting  from  above 
holdings,  in  an  action  for  injuries 
so  received,  that  requests  to 
charge  (1st)  *^that  it  was  the 
duty  of  the  plaintiff  to  take 
notice  of  the  time  of  the  depart- 
ure of  the  train,  and  to  board  it 
at  a  reasonable  time  bef)re  de- 
parture," and  that  (2d)  *Mf  the 
plaintiff  remained  near  a  light  for 
the  purpose  of  reading  a  book, 
and  then,  at  the  last  moment, 
attempted  to  board  the  train 
when  the  time  was  so  short  that 
he  could  not  do  so  in  a  prudent 
and  careful  manner,  he  was 
guilty  of  negligence,**  and  that 
(8d)  **  the  company  has  a  right 
to  make  up  its  train  and  let  it 
stand  in  front  of  any  part  of  the 
station  connected  with  the  sta- 
tion as  a  starting  point,  and  that 
it  was  the  duty  of  the  passenger 
to  inquire  whether  it  would  stop 
in  front  of  the  station  or  not,** — 
were  properly  refused.     Jb. 

11.  If  the  defendant  used  the 
freight  platform  for  a  passenger 
platform,  so  that  passengers  were 
obliged  to  go  from  the  latter  to 
the  former,  and  especially  if  the 
defendant's  employees  invited 
the  plaintiff  to  go  on  the  line  of 
approach  which  he  took,  the 
court  can  not  say,  as  matter  of 
law,  that  the  defendant  had  a 
right  to  leave  the  box  in  the  way 
of  the  plamtiff ;  and,  there  being 
evidence  on  which  the  jury  might 
have  found  in  both  these  ques- 
tions in  plaintiffs  favor,  and  the 
box  having  been  there  for  some 
time,  it  was  properly  left  to  the 
jury  to  determine  whether  or 
not  the  defendant  was  guilty  of 
negligence  in  leaving  the  box 
where  it  was,  under  the  condi- 
tions under  which  it  was  so  left. 
Jb, 

Cliiuse  in  contract  exempting  common 
carrier  from  loss  by  fire  except  in 


case  of  fraud  or  gross  negligence  ; 
burden  of  proof.  See  Plait  v. 
Ridimond,  Ac.  It.  IL  Co.,  496. 

When  itegligeuce  as  regards  condition 
of  highway  not  imputable  to 
municipal  corporation.  See  Hunt 
V.  Mayor ^  198. 

Negligence  in  construction  of  build- 
ing ;  all  parties  concerned  therein 
liable;  nuisance.  See  Jarvis  v. 
Baxter,  109. 

Examination  of  plaintiff  in  negli- 
gence case,  by  physician  at  the  trial, 
refused.  See  Archer  v.  Sixth  Ave. 
li.  B.  Co.,  378. 

See  Master  and  Servant. 

NEW  YORK  CITY. 

1.  In  an  action  to  recover  an  award 
to  unknown  owners,  payment  to 
the  chamberlain,  pleaded  as  a 
defense,  does  not,  in  any  way, 
affect  the  question  of  costs  upon 
a  recovery  by  plaintiff.  Its  only 
effect  is  to  stop  interest  on  the 
award  from  the  date  of  such  pay- 
ment.    Bradhurst  v.  Mayor,  51. 

2.  The  American  Heating  and  Pow- 
er Company  is  not  the  authorized 
agent  of  the  city  of  New  York, 
and  the  city  of  New  York  is 
not  liable  for  an  injury  resulting 
from  an  explosion  caused  by  the 
ignition  of  gas  which  has  accu- 
mulated and  filled  a  man-hole  in 
one  of  its  streets,  which  was  con- 
structed and  owned  by  the  Amer- 
ican Heating  and  Power  Company, 
there  being  no  evidence  that  it 
knew,  or  ought  to  have  known, 
that  the  street  was,  or  was  likely 
to  get,  out  of  repair.  Hunt  v. 
May  or  y  198. 

3.  The  corporation  of  New  York 
city,  under  the  laws  applicable 
thereto,  not  being  the  superior  of 
the  employees  of  the  fire  depart- 
ment in  said  city,  is  not  liable  for 
their  negligent  acts  or  omissions. 
Thompson  v.  Mayor,  427. 

4.  This  is  so,  though  the  alleged 
negligent  act  on  which  the  action 
is  founded  occurred  while  the  em- 
ployees of  said  department  were 
engaged  in  testing  certain  nppar- 
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atus, — e.  g.,  a  fire  tower, — prior 
to  its  purchase  by  the  city  for 
use  in  said  department.  lb. 
6.  Under  §  1042  of  the  CousoIida< 
tion  Act  (L.  1882,  ch.  410),— 
i)roviding  that  **  any  teacher  may 
be  removed  by  the  Board  of  Ed- 
ucation upon  the  recommenda- 
tion of  the  city  6U]>erintendent, 
etc. ;  but  only  by  a  vote  of  three- 
fourths  of  all  the  members  of 
said  board," — the  removal  may 
be  without  cause  asserted  or 
shown,  or  opportunity  to  be 
heard  against  the  removal.  Peo- 
ple ex  rel.  GorliU  v.  Bil,  Ediuia- 
lion,  520. 

6.  The  power  of  the  mayor  of  the 
city  of  New  York  to  appoint  a 
commissioner  uf  public  works 
and  a  counsel  to  the  corporation, 
is  an  executive  power  of  the 
state  vested  in  him  by  the  consti- 
tution and  laws,  and  involves  the 
exercise  of  uiscretion.  An  ex 
parte  injunction  restraining  him 
from  exercising  or  controlling  him 
in  the  exercise  of  such  powers  of 
appointment  is  therefore  void  ; 
and  his  disregard  of  it  is  not  a 
contempt  (by  In<2KAIIam,  J.). 
People  ex  rel.  Boosevelt  v.  Edsoiiy 
53. 

7.  Chapter  531,  Kiws  1881,  has  no 
application  to  such  a  case,  the 
action  of  the  mayor  not  being  an 
act  on  behalf  of  a  county,  town, 
village  or  munici{)al  corporation 
(by  Ingraham,  J.),     lb. 

See      Municipal      Corporations  ; 
Streets  and   Uighwavs. 

NON-RESIDENT. 
See  Summons. 

NOTICE. 

Notice  and  proof  of  death  under  in- 
ntrance  policy.  See  Wue$thoffy, 
Germania  Ins.  Co.,  208. 

Notice  of  cancellation  of  insurance 
policy^  to  whom  miist  be  given. 
Von  Wie/i  v.  Scottish  Ina,  Co.^ 
490. 


Notice  to  quit.  See  Newman  t. 
MarahaU,  202. 

ConUructite  notice  to  municipal  cor- 
poration of  condition  of  highway. 
See  Hunt  v.  Mayor,  198. 

Notice  to  produce,  what  sufficient 
compliance  with.  See  Moore  v. 
Leojmrd,  8. 

NUISANCE. 

1.  Defendant  Fenton  was  the  owner 
of  a  l(jt,  on  which  he  caused  u 
building  to  be  erected.     He  was 
to  furnish  the  material ;  defend- 
ant   Baxter  was    architect    and 
8u{)erintendent,  and,  as  agent  of 
Fenton,    bought     the    materials 
that  were  u.sed,  and   defendant 
Whalen     was     the    mason    and 
builder.     By  reason  of  the  infer- 
ior (Quality  of  the  materials  used 
in  the  building,  and  the  improper 
and   unsafe  manner  in  which  it 
was  constructecl,  a  large  ]X)rtion 
of  the  wost  wall  fell  on  plaintiff^s 
house  erected  on  the  adjoining 
lot,  and  damaged  it  and  the  fur- 
niture  therein.      Held,    that  all 
the  defendants  were  liable  for  the 
damage  thus  caused.     Jarti$  y. 
Baxter,  109. 

2.  The  fact  that  one  is  al>out  to 
commit  an  act  that  would  cause 
a  public  nuisance,  gives  the  court 
jurisdiction  to  restrain  it.  Porty- 
second  Street,  Sc.  R.  R.  Co.  v. 
Thirty-fourth  Street  R.  R.  Co., 
252. 

3.  In  such  case, — i.  e.,  public  nui- 
sance,—it  is  sufficient  to  enable 
an  individual  to  maintain  an  ac- 
tion for  an  injunction,  that  he 
has  suilered,  or  will  suffer  there- 
from, substantial  damage  that  is 
special  and  peculiar  to  him,  as 
distingiiished  from  the  damage 
which  he  has  suffered  or  will,  suf- 
fer, as  one  of  the  community. 
The  nature  or  extent  of  the  dam- 
age is  immaterial,  as  the  injunc- 
tion does  not  depend  on  them. 
lb. 

4.  A  street  railroad  constructed 
without  legal  authority,  is  a  pub- 
lic nuisance.    lb. 
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5.  A  plankway  fonning  a  continu- 
ous bridge  across  a  sidewalk  and 
totally  obstructing  it  during  a 
greater  part  of  every  business 
day,  is  a  public  nuisance.  Calla- 
7iany,  GUman^  112. 

6.  A  privute  citizen  may  have  an 
injunction  against  such  a  nui- 
sance on  showing  special  damage. 
lb. 

7.  But  slight  evidence  of  special 
damage  will  uphold  a  judgment 
for  an  injunction  against  such  a 
nuisance.     Jb, 

8.  An  injunction  will  go  against  a 
person  who  creates,  maintains 
and  continues  a  nuisance,  in 
favor  of  one  who  is  injuriously 
and  specially  affected  thereby. 
Lavery  v.  Uaunigan,  463. 

9.  On  a  review  of  the  evidence  in 
this  case, — Hehl,  that  it  appeared 
therefrom  that  defendants  use  of 
the  sidewalk  in  front  of  his  store, 
for  display  of  goods,  in  connec- 
tion with  an  awning  structure, 
and  the  acts  of  his  employees 
in  such  use  thereof,  deprived  the 
adjoining  building  (occupied  by 
plaintiffs  in  business),  of  light, 
air  and  access,  to  such  an  extent 
as  showed  suHiicient  special  dam- 
age to  sustain  an  injunction. 
lb, 

OFFICER. 

The  power  of  a  court  of  equity  to 
control  the  acts  of  an  executive 
oflBcer  is  limited  to  such  acts  and 
duties  as  are  merely  ministerial, 
and  involve  no  exercise  of  discre- 
tion (by  Inoraham,  J.).  People 
ex  rel.  .Roosevelt  v.  Edson^  53. 

PARTNERSHIP. 

1.  An  affidavit  that  the  special 
capital  of  a  limited  partnership 
has  been  actually  and  in  good 
faith  i^aid  in,  and  in  cash,  is  false, 
and  no  limited  partnership  is 
formed,  and  all  the  partners  are 
liable  as  general  partners,  where 
it  appears  that  the  special  part- 
ners drew  their  checks  for  the 
amount  of  the  special  capital,  and 


the  same  were  deposited  to  the 
credit  of  the  new  firm,  which 
thereupon  drew  and  delivered 
its  checks  for  like  amounts  in 
favor  of  said  special  partners; 
it  further  appearing  that  these 
checks  were  given  to  pay  money 
due  them  from  a  former  partner- 
ship which  the  same  parties  had 
endeavored  to  form,  but  i ailed, 
because  no  aHidavit  of  paymenrof 
special  capital  had  ever  been  made 
or  tiled.     Looinis  v.  J^oyt,  287. 

2.  Where  the  assumed  limited 
partnership  carries  on  the  busi- 
ness of  commission  merchants  in 
New  York  county,  and  such  is 
stated  to  be  its  business  in  the 
certificate  there  filed,  and  it  is 
also  engaged  in  the  business  of 
tanning  leather  in  another  county, 
no  copy  of  the  above  certificate 
being  filied  in  said  county,  no 
limited  partnership  is  formed, 
and  the  parties  are  liable  as 
genenil  partners,     lb. 

8.  In  an  action  in  which  it  is  sought 
to  charge  all  the  parties  assum- 
ing to  form  a  special  partnership 
as  general  partners,  by  reason  of 
their  failure  to  comply  with  the 
statutory  requirements,  the  com- 
plaint need  not  be  in  terms 
founded  on  the  statute,  and  an 
allegation  therein  of  general  part- 
nership is  sufficient,  and  admits 
proof  of  failure  to  comply  with 
such  requirements,  though  the 
answer  be  a  general  denial.     lb. 

PAYMENT. 

1.  A  valid  settlement  of  a  claim 
for  commissions  between  the 
parties  for  value,  is  binding  on  a 
prior  assignee  of  the  claim,  where 
the  debtor  has  not  been  notified 
and  is  ignorant  of  the  assignment 
at  the  time  of  settlement.  Handall 
V.  ReynoUU,  145. 

2.  Courts  of  equity  apply  the  rule 
as  to  payment  into  court  accord- 
ing to  the  equities  of  each  case. 
Wood  V.  Robe,  479. 

Award  to  unknown  owners — pai/inent 
to  chamberlain  after  action  com* 
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menced^  pleads  as  defente^  effert 
on  costs  and  interest.  See  Brad- 
hurst  V.  Mayor ^  51. 

PERFORMANCE, 
Sec  CoNTiiACTs  ;  Damages. 

PLEADING. 

1.  A  motion  to  conform  pleadings 
to  proof  will  not  be  granted  when 
its  effect  will  be  to  so  amend  the 
complaint  that  it  would  appetor 
that  there  was  no  cause  of  ac- 
tion.    Richards  v.  Fox^  36. 

2.  SembUy  that  the  proposed  amend- 
ment of  the  answer  being  to  rem- 
edy a  supi)osed  defect  in  the 
denials,  and  both  parties  having, 
on  the  trial,  treated  the  denials  as 
sufficient,  an  amendment  is  un- 
necessary, after  decision.  Callor 
nan  y.   Gilman^  112. 

8.  The  jurisdiction  of  the  superior 
court  is  to  be  presumed.  A  de- 
murrer is  not  well  taken  unless 
the  facts  showing  want  of  juris- 
diction appear  on  the  face  of  the 
complaint  Therefore,  a  com- 
plaint in  an  action  i^inst  a 
foreign  corporation,  upon  con- 
tract, which  does  not  show  when 
the  contract  was  made,  executed 
or  delivered,  nor  when  nor  how 
the  summons  was  served,  is  not 
demurrable  for  want  of  jurisdic- 
tion, cither  of  the  person  or  the 
subject  matter.  Fisher  v.  Charter 
Oak  Life  I  ha,  Co.,  179. 

4.  A  demurrer  on  the  ground  that 
the  complaint  does  not  state 
facts  sufficient  to  constitute  a 
cause  of  action  is  well  taken,  if 
the  facts  stated  do  not  authorize 
the  judgment  praj-cd  for,  al- 
though they  may  authorize  some 
other  relief.     lb. 

6.  In  case  of  an  agreement  to  ap- 
portion and  pay  the  amount  ap- 
jwrtioned,  apportionment  is  nec- 
essary before  an  action  will  lie 
for  a  money  judgment.  There- 
fore, a  demurrer  to  a  complaint 
in  an  action  brought  on  such  an 
agreement  before  apportionment, 
demanding  a  money  judgment,  is 


well  taken.  But  upon  proper 
proof  an  action  will  lie  to  com- 
pel the  making  of  an  apportion- 
ment    lb. 

6.  The  courts  of  this  state  will  not 
interfere  with  the  internal  admin- 
istration of  the  affairs  of  a  for- 
eign corporation,  its  officers, 
books  and  assets  not  being  within 
their  jurisdiction.  Therefore,  there 
is  no  cause  of  action  in  this  state 
against  such  corporation  to  com- 
pel it  to  perform  its  agreement  to 
make  apportionment  of  moneys  to 
be  received  by  It     lb. 

7.  Query^  whether  a  complaint  al- 
leging facts  claimed  to  constitute 
such  a  cause  of  action  against 
such  foreign  corporation,  and 
praying  for  the  equitable  relief 
that  it  make  apportionment,  is 
demurrable  as  showing  want  of 
jurisdiction  of  the  subject  mat- 
ter ?    lb, 

8.  AVhere  a  complaint  in  an  action 
of  ejectment  does  not  set  forth 
that  defendant  unlawfully  with- 
holds, or  that  he  entered  without 
the  consent  of  the  plaintiff,  or  in 
anywise  ^'rongfully,  or  that 
plaintiff  is  entitled  to  the  imme- 
diate possession  of  the  premises, 
and  does  not  contain  any  equiva- 
lent allegation,  it  will  be  held  bad 
on  demurrer.  It  will  not  be  pre- 
sumed that  defendant,  in  such 
case,  is  a  wrongdoer.  Tlie  pre- 
sumption is  that  one  in  possession 
is  lawfully  in  possession.  Moores 
y.  Lehman,  283. 

9.  Except  in  matters  of  form,  it  is 
still  the  rule  to  construe  pleadings 
most  strongly  against  the  pleader. 
lb. 

10.  Where  the  complaint  sets  forth 
a  cause  of  action  arising  out  of 
injury  to  real  property, — viz.,  a 
lease  of  certain  premises,  owned 
by  the  two  plaintiffs, — ciiused  by 
the  building  and  operation  of  an 
elevated  railroad,  and  the  supple- 
mental complaint  alleges  an  as- 
signment to  one  of  the  plaintiffs, 
of  all  the  interest  of  the  other  in 
said  claim,  and  also  sets  forth  a 
cause  of  action  for  personal  inju- 
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lies  in  behalf  of  the  plaintiff  to 
whom  the  assignment  is  made, — 
viz.,  for  injuries  to  his  health, 
&c.,  arising  from  the  building  and 
operation  of  said  road,  —no 
change  being  made  in  the  supple- 
mental complaint  as  to  the  title 
of  the  action  or  description  of  the 
parties,  and  no  leave  to  discon- 
tinue as  to  the  plaintiff  making 
the  assignment  having  been  ob- 
tained— a  demurrer  to  the  whole 
pleading  will  be  sustained;  first, 
because  one  of  said  two  causes 
of  action  does  not  affect  all  the 
parties ;  and  second,  because  one 
of  the  causes  of  action  falls  under 
subd.  2  of  section  484  of  the 
Code  of  Civil  Procedure,  and  the 
othei;  under  subd.  4,  and  since 
they  do  not  arise  out  of  the  same 
transaction,  they  are  improperly 
united.  Taylor  v.  Metr.  EL  By. 
Co.,  299. 

11.  That  two  causes  of  action  which 
cannot  properly  be  united,  are 
stated  in  one  count,  docs  not 
deprive  defendant  of  his  right  to 
demur  for  misjoinder.     Jb. 

12.  An  owner  of  stock  of  a  com- 
pany, from  whom  the  certificate 
thereof  has  been  taken  wrong- 
fully and  without  his  knowledge, 
and  delivered  to  a  third  paity, 
cannot  unite  a  cause  of  action  or 
claim  against  said  third  party, 
with  a  cause  of  action  on  a  claim 
against  the  company,  unless  the 
allegations  of  the  complaint  .show 
that  the  several  claims  are  parts ' 
of  a  single  claim  or  cause  of 
action.  l)ay  v.  Bank  State  of 
N,  r.,  363. 

13.  Allegations  that  plaintiff  is  the 
owner  of  certain  stock  of  a  com- 
pany ;  that  the  certificate  thereof 
was  wrongfully,  and  without  his 
knowledge,  taken  from  his  pos- 
session, and  delivered  to  a  third 
party,  having  on  it  a  power  to 
transfer,  the  plaintiffs  name  to 
which  was  forged ;  that  said  third 
party  refused  to  return  the  cer- 
tificate, and  claimed  to  the  com- 
pany that  the  certificate  had  been 
duly  assigned  to  him,  and  that  he 


was  the  lawful  holder  thereof; 
and  that  in  consequence  the  com- 
pany, although  requested,  had 
refused  to  recognize  the  plaintiff 
as  the  owner  of  the  shares; 
coupled  with  a  demand  for  judg- 
ment that  plaintifi*  be  adjudgi^d 
to  be  the  owner  of  the  shares, 
and  that  the  company  may  be 
compelled  to  recognize  him  as 
such,  to  act  accordingly,  and  to 
account  for  dividend,  —  Held^  on 
demurrer,  to  be  insufficient, 
under  the  above  rule.     Ih. 

14.  The  words  *' Those  people  up- 
stairs keep  a  whore-house,"  are 
actionable  />«?'  ««,  and  where  the 
complaint  alleges  that  the  above 
words  were  spoken  **  concerning" 
plaintiff,  such  allegation  is  sufii- 
cient  under  the  Code,  to  connect 
the  plaintiff  with  the  words, 
*'the  people  up-stairs,"  and  will 
admit  proof  that  plaintiff'was  one 
of  the  people  referred  to.  Cooh 
V.  Rief,  302. 

15.  The  complaint  alleged  that  the 
railway  company,  defendant,  was 
debtcd  to  plaintiffs  in  the  sum  of 
$85,000,  subsequently  reduced  by 
payment  to  $75,000;  that  plaint- 
iffs were  persuaded  by  defendant 
Winslow,  president  of  the  com- 
pany, to  confide  negotiations  for 
a  settlement  thereof  to  defendant 
Bard;  that  Bard  informed  plaint- 
iffs that  the  company  would  only 
pay  $55,000,  advising  plaintiffs 
to  accept  the  same  or  they  would 
lose  the  whole  claim ;  that  Wins- 
low  corroborated  Bard's  state- 
ments and  advice,  relying  upon 
all  which,  etc.,  plaintiffs  accepted 
the  offer  and  gave  the  company 
a  general  release ;  that  said  state- 
ments of  Winslow  and  Bard  were 
willfully  false,  and  made  in  pur- 
suance of  a  conspiracy  thereto- 
fore formed  among  defendants  to 
defraud  plaintiffs  of  their  balance 
of  $20,000,  and  to  convert  it  to 
the  use  of  defendants;  that  the 
company  in  fact  allowed  plaint- 
iffs' claim  in  full,  defendants 
Winslow  and  Bard  concealing 
such  facts  from  plaintiffs;   that 
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after  the  release  was  given,  a 
voucher  for  said  balance  of 
$2,000,  purporting  to  warrant  the 
payment  thereof  to  plaintiffs,  was 
prepared  or  caused  to  be  ])rcpared 
by  defendants,  was  signed,  ap- 
proved and  audited  by  VVinslow 
as  president,  and  by  defendant 
Lathrop  as  auditor  of  the  com- 
pany, for  their  individual  pur- 
poses and  ia  pursuance  of  said 
conspiracy,  etc.,  and  its  amount 
was  by  said  company  paid  or 
credited  to,  or  divided  among 
those  defendants,  or  some  of  them, 
without  plaintifis'  knowledge  or 
consent,  and  in  fraud  of  their 
rights ;  that  defendants  still  retain 
the  whole  of  said  $20, 000 ;  that  de- 
fendant corporation  is  insolvent, 
and  a  judgment  against  it  worth- 
less; and  that  plaintiffs  have  suf- 
fered damage  by  reason  of  said 
wrongful  acts  in  the  sum  of 
$20,000,  for  which  they  pray  judg- 
ment. //<?/(/,  on  separate  demurrers 
by  each  of  the  defendants,  that  the 
charge  of  conspiracy  must  fail 
for  want  of  an  averment  in  a 
competent  form,  that  the  con- 
spiracy or  the  acts  done  in 
furtherance  thereof,  resulted  in  a 
damage  to  plaintiffs.  Further 
hcld^  that  the  complaint  sets 
forth  neither  an  action  for  money 
had  and  received  for  plaintiffs' 
use,  nor  one  for  conversion,  nor 
an  action  against  any  particular 
defendant.  Douglcua  v.  Wins- 
low,  430. 

16.  Where  the  alleged  inability 
arises  after  the  beginning  of  the 
action  for  specific  performance, 
defendant  should  be  allowed  to 
plead  the  facts  tending  to  show 
such  inability  by  supplemental 
answer.  WUbur  v.  Oold  &  Stock 
TeL  Co.,  189. 

17.  In  an  action  in  which  it  is 
sought  to  charge  all  the  parties 
assuming  to  form  a  special  part- 
nership as  general  partners,  by 
reason  of  their  failure  to  comply 
with  the  statutory  requirements, 
the  complaint  need  not  be  in 
terms  founded  on  the  statute,  and 


an  allegation  therein  of  genc-al 
partnership  is  sufficient,  and  ad- 
mits proof  of  failure  to  comply 
with  such  requirements,  though 
the  answer  is  a  general  diniaL 
Loomis  v.  Moytj  287. 

18.  Whether  a  demurrer  to  the 
complaint  should  be  sustaired  if 
the  facts  pleaded  do  not  entitle 
the  plaintiff  to  the  relief  demand- 
ed, irrespective  of  his  right  there- 
on to  other  relief,  qtUBret 
Douglass  v.   Winslow,  489. 

Complaint  by  assignee  for  heneJU  of 
creditors  in  fiction  to  enjoin  pro- 
ceedmgs  under  executi/m,  and  t*} 
set  aside  levy,  when  held  demurra- 
hie.  See  Chittenden  v.  Daviduon^ 
421. 

Mot  ion  for  leave  to  amend  denied  for 
failure    to    serve    copy   proposed 
amended    complaint,     tie.       Sco 
Stern  v.  Kiiajjp,  14. 

Order  denying  motion,  made  after 
decision  filed,  for  leave  to  amentl 
answer,  when  not  appealable.  Sco 
Callanan  v.  Oilman,  112. 

When  judgment  vacated  and  amend- 
ftient  of  answer  allowed.  Sec 
BoruY.  Schrenkeisen,  219. 

Cause  of  action  for  wrongful  deten- 
tion cannot  he  sustained  under 
complaint  for  wrongful  detention. 
See  Hopkins  v.  Davidson,  529. 

See  Bill  op  Particulars. 

POWERS. 
See  Corporations;  Wil 

PRACTICE. 

Oraer  denying  motion  for  leave  lo 
amend  answer,  when  not  appeal- 
able. When  such  motion  should 
he  denied.  See  Callanan  v.  6?*^ 
man,  112. 

Body  execution,  when  may  issue  in 
action  for  negligence.  See  Bitter- 
man  V.  Bitpes,  236. 

Order  denying  motion  to  vacate  judg- 
ment, w lien  appealable  ;  when  such 
motion  should  be  granted.  See 
Hyatt  V.  Swivel,  1 . 

Injunction,  wlien  will  not  go  in  bcHialf 
of  assignee  for  benefit  creditors  to 
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restrain  proceeJings  nnder  execu- 
tion. See  Chittenden  v.  David- 
son^ 421. 
Uight  of  attachment  creditor  against 
debtor'* s  assignee  of  chose  in  action. 
See  Sulzbacher  v.  NaVl  Shoe,  &c. 
Bank,  269. 
Bill  of  'particulars,  tohen  granted. 

See  Baremore  v.  Taylor,  448. 
Requisites  of  certificate   to   official 
character,    dc,   of  officer  taking 
affidavit  outside  of  state;  neces- 
sity of  certific  ate.     See  Hyatt  v. 
Swivel,  1. 
Issue  raised  hy  demurrer  on  ground 
that   facts  constituting   cause  of 
action  are  not  stated.     See  Doug- 
lass V.    Winshw,  439  ;  Fisher  v. 
Charter  Oak  Life  Ins.  Co.,  179. 
Causes  of  action  for  reformation  of 
contract,   and  for  breach  thereof 
may  be  joined.     Monne  v.  Ayer, 
139. 
Court  of  common  pleas  not  a  county 
court.     Injunction,  hy  whom  m/ry 
be  granted  ex  parte;  violation  of 
void  injunction.      See  People  ex 
rcl.  lioosevelt  v.  Edson,  53. 
Interpleader,  when  will  not  lie.     See 
Am.  Tel.  Co.  v.  Day,  128 ;  Sulz- 
hacher  v.   NaVl  Shoe,    dc.  B*k., 
269.  I 

Payment  into  court  to  stop  interest. 

See  Wood  v.  Btibe,  479, 
Judgment    may     be    vacated    and 
amended,  answer  served  on  leave  of 
court  obtained,  after  affirmance  of 
judgment  at  general  term.     See 
Born  V.  Schrenkeisen,  219. 
Receiver  under  clause  in  mortgage, 
when    will    he    appointed.      See 
Mack,  liar  v.  Rogers,  360. 
Motion  for  leave  to  amend  complaint 
denied,  for  faihtre  to  serve  copy 
proposed    complaint,     etc.      See 
Stern  v.  Knapp,  14. 
Action  against  city  foi'  award  to  un- 
known  owners,    effect  on  interest 
and  costs  of  payment  to  city  cham- 
be^'lain.      See    Hunt  v.    Mayor,  . 
51. 
Notice  to  produce,    what    sufficient 
compliance  with.     See   Moore  v. 
Leonard,  8. 
Certificate  in    special   partnership^ 
must  he  filed  in  each  county  where 


business  is  carried  on.    See  Loomis 
V.  Hoyt,  287. 
Motion  to  conform  pleading  to  proof 
when  not  granted.     See  Richards 
V.  Fox,  36. 

Misjoinder  of  parties  and  causes  of 
action.  See  Taylor  v.  Metr.  EL 
Ry.  Co.,  299  ;  Day  v.  B'k  State 
ofN.  Y.,  368. 

Stipulation  having  force  of  a  eon- 
tract,  not  to  be  set  aside.  See 
Keogh  V.  Main^  160. 

Publication    of  summons,   affidavit 
for,  when  insufficient.     See  Hyatt 
V.  Swivel,  1. 

Supplementary  proceedings,  what 
sufficient  as  return  of  execution  un- 
satinfied,  to  support.  Proceeding 
to  give  notice  of  sale  of  real  estate, 
not  satisfaction  of  execution.  See 
Forbes  v.  Spaulding,  166. 

Trial  at  special  term  or  lyy  jury  ;  on 
what  depends  ;  practice  as  to.  See 
Clark  V.  Blumenthal,  355  :  Mac- 
kellar  v.  Rogers,  468  ;  WUlis  v. 
Bellamy,  373. 

Examination  plaintiff  in  negligence 
case  l/y  physician  at  the  trial  not 
allowed.  See  Archer  v.  Sixth 
Ave.  R.  R.  Co.,  378. 

Assignment  for  benefit  of  creditors 
held  good  as  against  levy,  though 
not  7'ecorded  prior  thereto.  See 
Pancoast  v.  Spowers,  523. 

Motion  denied  on  merits  cannot  he 
renewed  without  leave.  See  Sea- 
man V.  McReynolds,  543. 

Appeal  from  order  sustaining  or 
overrvling  demurrer  will  not  lie. 
Sec  Lovatt  v.   Watson,  544. 

Appeal  from  iutei-locutory  judgment 
entered  on  order  sustaining  de- 
murrer, said  order  not  being  ap- 
pealed from.  See  Kniser  y.' It^-^ 
dependent,  <&c.  Fund,  dtc,  557. 

Divorce,  provisions  genei-al  rule  74 
as  to  examination  of  plaintiff, 
when  disregarded.  See  Burgess 
V.  Burgess,  545. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  FACTOR. 
See  Factor. 
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PUBLICATION. 
See  SuMnoss. 

PUBUC  POLICY. 

Contracts  in  rettraud  of  trade.    See 
Bingham  t.  MaigiUj  90. 

RAILROADS. 

1.  Where  the  plaintiff,  on  coming 
oat  of  the  passenger  depot  where 
he  bad  bought  lii^  ticket,  on  to 
the  platform,  which  was  joined 
to  and   on   the  same  level  with 
the  platform  to  the  freight  sta- 
tion, which   was  some  distance 
from  the  passenger  station,  and 
which  latter  platform  (L  e.y  the 
one  in  front  of  ihc  freight  station) 
appeared   to  be  used  in  connec- 
tion  with   said    freight  station, 
saw  a  train  of  cars  with  an  en- 
gine attached,  heading  in  his  di- 
rection,  standii^    on   the  track 
some  distance  away, — Ueld^  that 
he  had  a  right  to  suppose  that 
the  train  would  be  brought  up 
to  the  passenger  station  and  then 
stop  to  take  on  passengers ;  and 
that  his  awaiting,  in  the  passen- 
ger station,  for  the  train  to  come 
up  and  stop,  was  not  negligence 
contributing  injur}'  received  in 
the  dark  by  falling  over  an  ob- 
struction, to  wit,   a  box  in  his 
way  on    the    freight    platform, 
while    proceeding    to   take  the 
train  at  the  place  where  it  stood, 
as  soon  as  be  was  notified  by  the 
ticket  agent  that  the  tniin  would 
start  from  there.     Maelennan  v. 
L  L  R.  R.  Co.,  22. 

2.  PlaintifTs  running,  while  so 
proceeding,  instead  of  walking, 
was  not,  under  the  evidence,  con- 
tributory negligence,  as  matter 
of  law.     Ih. 

3.  As  resulting  from  above  hold- 
ings, in  an  action  for  injuries  so 
receiveil,  held^  that  requests  to 
charge  (1st)  "that  it  was  the 
duty  of  the  plaint  iff*  to  take  no- 
tice of  the  time  of  the  departure 
of  the  train  and  to  board  it  at  a 
reasonable   time   before  depart- 


ure," and  that  (2d)  "if  the 
plaintiff  renmined  near  a  light 
for  the  purpose  of  reading  a  book, 
and  then,  at  the  last  moment, 
attempted  to  board  the  train 
when  the  time  was  so  short  that 
he  could  not  do  so  in  a  prudent 
and  careful  manner,  he  was 
guilty  of  negligence,"  and  that 
(3d)  "  the  company  has  a  right 
to  make  up  its  train  and  let  it 
stand  in  front  of  any  part  of  the 
station  connected  with  the  sta- 
tion as  a  starting  point,  and  that 
it  was  the  duty  of  the  passenger 
to  inquire  whether  it  would  stop 
in  front  of  the  station  or  not,*' 
— were  properly  refused.     lb. 

4.  If    the    defendant     used     the 
freight  platform  for  a  passenger 
platform,  so  that  passengers  were 
obliged  to  go  from   the  latter  to 
the  former,  and  especially  if  the 
defendant's    employees    invited 
the  plaintiff  to  go  on  the  line  of 
approach    which    he    took,    the 
court  cannot  say,   as  matter  of 
law,  that  the  defendant  had  a 
right  to  leave  the  box  in  the  way 
of  tlie  plaintiff;  and  there  being 
evidence    on    which    the    jury 
might  have  found  on  both  these 
questions  in  plaintiff's  favor,  and 
the  box  having  been  there  for 
some  time,  it  was  properly  left 
to  the  ]\\Ty  to  determine  whether 
or  not  the  defendant  was  guilty 
of  negligence  in  leaving  the  box 
where   it   was  under  the  condi- 
tions under  which  it  was  so  left. 
lb. 

5.  The  phrase  **  portion  of  any 
street,"  in  Laws  of  1884,  chapter 
252,  §  14,  includes  not  merely 
the  space  occupied  by  the  tracks, 
but  the  space  on  Oiich  side  of, 
and  between  the  tracks  (in  fact, 
the  whole  width  of  the  street), 
along  the  whole  line  of  the  track. 
Forty  second  St.,  &c.  R,  R.  Co. 
v.  Thirty-fourth  St.  R.  R,  Co., 
252. 

6.  A  street  surface  railroad  con- 
structed without  legal  authority 
is  a  public  nuisance.     lb. 

7.  Total  damage  to  fee  for  peima- 
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nent  injury  amounting  to  the 
taking  of  privjitc  property  may 
be  recovered  in  an  uction  against 
an  elevated  railroad  company, 
upon  an  offer  nt  the  trial  to  con- 
vey the  property  alleged  to  have 
been  taken.  Ireland  v.  Metr, 
EL  Ry,  Co.,  450. 

8.  Total  damage  for  taking  ease- 
ment attached  to  real  estate,  must 
be  limited  to  the  value  of  ease- 
ment t;iken,  in  ascertaining  which 
the  diminution  in  the  value  of  the 
property  to  which  such  easement 
13  attached,  by  the  taking  thereof 
Is  to  be  considered.  This  value 
the  abutting  owner  may  have  de- 
termined at  a  particular  time,  and 
the  jury  may  by  their  verdict 
either  assess  the  value  as  of  the 
time  of  the  original  taking,  and 
award  interest  thereon,  or  give  a 
corresiwnding  gross  sum  includ- 
ing both  principal  and  interest. 
But  such  owner  cannot  in  addi- 
tion recover  for  loss  of  rents, 
either  in  the  ))lace  of  interest  or 
otherwise.     Ih. 

9.  Damtiges  may  be  awarded  as 
compensation  for  injury  to  ease- 
ment caused  by  the  noise,  smoke, 
ashes,  dust,  steam,  gas,  or  cin- 
ders, or  even  the  vibration  of  the 
building  resulting  from  the  oper- 
ation of  an  elevated  railroad  (as 
well  as  for  those  caused  by  the 
structure  itself  and  the  obstruc- 
tion of  the  passage  and  circulation 
of  light  and  air  occasioned  by  the 
running  of  the  trains),  upon  its 
appearing  that  the  manner  of 
running,  and  the  physical  effects 
proceeding  therefrom,  constitute 
a  use  of  the  street  in  fact  other  * 
than,  or  beyond  an  ordinary  and 
lef^itimate  use  thereof,  which  is  a 
question  of  fact  to  be  deter- 
mined in  each  case  upon  all  the 
circumstances  surrounding  it. 
lb. 

10.  The  doctrine  on  this  question 
of  the  cases  in  this  court  of  Tay- 
lor tj.  Metropolitan  Elevated  R. 
R.,  50  Super.  Ct.  311,  and 
Drucker  v.  Manhattan  R.  R.  Co., 
51   lb.   429,    approved  and  fol- 


lowed. The  decisions  in  the 
Story  and  Peyser  cases  in  other 
courts  disai)proved.     Jh. 

11.  Reaume  of  cases  as  to  rights, 
duties  and  remedies,  decided  on 
questions  arising  out  of  the  con- 
struction and.  operation  of  ele- 
vated railroads,     lb. 

12.  An  owner  of  property  on  Pearl 
street  (it  being  found  as  matter 
of  fact  that  Pearl  street  existed 
as  a  public  street  prior  to  the 
conquest  of  the  New  Netherlands, 
and  it  not  appearing  that  said 
owner  had  acquired  any  interest 
in  the  street  since  that  time),  has 
no  property  or  easement  in  the 
street,  and  therefore  is  not  enti- 
tled to  an  injunction  against 
defendants,  restraining  them 
from  maintaining,  continuing  or 
operating  the  structures  of  an 
elevated  railroad  in  that  street 
(which  they  were  authorized  to 
do  by  the  legislature  and  the 
city),  on  the  ground  of  the  tak- 
ing by  them  of  this  property 
without  his  consent,  or  compen- 
sating him  therefor.  Abendroth 
V.  Manh.  El  Ry.  Co.,  274. 

Juinder  of  different  causes  of  action 
arising  out  of  building  and  opera- 
tion of  elevated  railroad.  Sc; 
Taylor  v.  Metr,  El.  By,  Co., 
290. 

See  Common  Carriers. 

RATIFICATION. 

Consequences  of  an  act  must  be  ac- 
cepted on  ratiHeation  if  the  act. 
See  Wuesthoff  v.  Oermania  Ins. 
Co.,  208. 

REAL  PROPERTY. 

1.  After  some  negotiation  as  to  the 
punihase  and  sale  of  certain  spec- 
ified real  property  owned  by  the 
plaintiff,  the  following  took  place 
at  defendant's  store,  as  testified 
to  by  plaintiff:  Defendant  said 
he  would  give  for  the  properly 
$24,000,  and  $500  in  furn. 
Plaintiff  said,  **It  is  yours,  I  will 
draw  you  a  contract,  a  receipt, 
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and  you  pay  mo  some  money/* 
Defendant   said,   "  Very   well,   I 
have   not    much   money  in    the 
8a£c."     Plaintiff  said,  "  $50  will 
do/'      Defendant   instructed   his 
book-keeper  to  give  plaintiff  $50, 
and  ''to  draw  a  receipt."     The 
book-keci)er    said     to    plaintiff, 
'*  You   had   better  draw  the  re- 
ceipt yourself."      Plaintiff   then 
drew  the  receipt.    The  document 
drawn    constituted    a  sufficient 
memorandum  of  sale  under  the 
statute  of  frauds,  was  signed  by 
plaintiff,  who  received   the  $50, 
and  left  the  document  with  the 
defendant.     It  was  understood  at 
the  interview  that  plaintiff  was 
to  have  a  formal  contract  drawn 
the  next  da)',  and  defendant  was 
to  call  at  his  oHice  and  pay  $950 
additional.      The    next  day,    as 
also  testified  to  by  plaintiff  de- 
fendant    called     at     plaintiff's 
office,   and   the  formal   contract 
(which  had  been  prepared  in  du- 
plicate), was  read  over  to  him, 
he  said  **  *  they  are  apparently  all 
correct,  I   do   not  see   anything 
there  but  what  I  agree  to,  .  .  but 
I  never  sign  any  papers  without 
my   attorney    seeing    them.'      I 
said,  *  I  want  this  money  to-day.' 
He  said,  *  You  sign  this  contract 
and     leave     it     here    with    Mr. 
Knapp,  and  if  my  attorney  does 
not  come   from  Brooklyn,  I  will 
show  it  to  another  attorney,  and 
be  hero  in  time  for  banking  hours 
with  the  check  for  $950.'    I  then 
signed  the  contract,  and  left  it 
with  my   check   as    suggested." 
Defendant,  as  a  witness  on   his 
own  behalf,  and   the  only   one, 
gave  a  materially  different  ver- 
sion    of     the    two     interviews. 
Held,    that    the    complaint    was 
properly  dismissed,  and  that  the 
motion  for  a  new  trial  which  had 
been  made  on  the  minutes,  was 
properly  denied.     Wright  v.  Mu- 
choy  241. 

2.  AVhcn  a  parly  seeks  to  disaflBrm 
a  contract  for  the  purchase  of 
real  estate,  and  to  recover  the  de- 
posit  made   on   account  of    the 


price,   etc.,   on  the  ground  of  a 
defective  title,   he  must  satisfy 
the  court  that  the  title  la  bad 
before  he  can  recover.     It  is  not 
enough  to  merely  show  that  it  is 
doubtful.      JtfethiKlUtt    Epuextpal 
Church  Home  v.  Thompmn^  321. 
8.  Accordingly,  where  plaintiff,  tlie 
vendee,  refused  to  take  title  on 
the  ground   that  there   was   an 
out<«tanding  claim  of  title,  under 
which    certain    persons    claimed 
title  to  the  property  in  question, 
but  the  undisputed  <;vidence  on 
the  trial  showed  that  defendant, 
the  vendor,  and  his  grautorj^,  had 
been    in    actual    possession    for 
about  thirty  years,  under  a  claim 
of  title  beginning  in  1825,  and 
there   was   nothing    tending    to 
show  |x;>ssession  in  any  other  per- 
son, or  that  any  third  person  had 
a  valid  claim  or  lien  on  the  land, 
— Ileld^  that  plaintiff  could  not 
recover  the  deposit  made  by  him 
on  account  of  the  purchase  price. 
The  facts   show  a  clear  adverse 
possession   under  the  Code    for 
over  twenty  years,  which  makes 
a  title  that  a  purchaser  may  not 
refuse.     lb, 

4.  Evidence  to  the  effect  that  one 
not  executing  scaled  contract  as 
tc  real  estate  is  the  real  party  to 
the  contract,  is  inadmissible  in  an 
action  based    on    the    contract. 

WillU  V.  Bellamy,  873. 

5.  In  an  action  brought  on  such  a 
contract,  against  one  who  exe- 
cuted it  as  vendor  in  his  own 
name,  and  in  his  own  behalf,  and 
against  others  (co-defendants), 
claimed  to  be  the  reid  parties  to 
the  contract  as  vendors, — Held, 
the  complaint  should  be  dismis- 
sed as  to  the  co-  defendants.     lb. 

6.  Specific  performance  of  a  con- 
tract to  convey  a  good  title  will 
not  be  decreed  at  the  suit  of  the 
vendee,  in  case  the  title  at  the 
time  fixed  for  the  performance 
of  the  contract  is  not  sound,  al- 
though it  may  be  in  the  power  of 
the  vendor  to  make  it  good, 
where  the  contract  is  such  that 
the   vendor  is  not,  either  bv   its 
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express  terms  or  implication  of 
law,  bound  to  corroborate  or 
validate  the  imperfect  title,     lb, 

7.  Under  a  contract  which  provides 
that  the  sum  therein  required  to 
be  deposited  by  the  vendee  should 
be  forfeited  unless  the  vendee 
complies  with  the  contract,  pro- 
vided that  the  title  to  the  prem- 
ises sold  shall  be  good,  other- 
wise to  be  returned  to  the  vendee, 
**aDd  this  contract  abandoned 
without  claim  of  damage  for  or 
against  either  party,"  the  vendor 
is  not  bound  to  corroborate  or 
validate  a  title  imperfect  at  the 
time  fixed  for  its  performance. 
lb, 

8.  In  an  action  brought  by  a  vendee 
to  compel  the  specific  perform- 
ance of  a  contract  to  sell  and 
give  a  good  title  to  real  estate,  or 
in  lieu  thereof,  if  that  be  not 
practicable,  for  the  recovery  of  a 
sum  deposited  under  the  contract, 
and  for  damages,  the  court,  on 
its  appearing  on  the  trial  at 
special  term  without  a  jury,  that 
plaintiff  was  neither  then,  nor  at 
the  time  of  the  commenccmeDt 
of  the  action,  entitled  to  specific 
performance,  cannot  (a  jury  trial 
not  being  waived),  proceed  to 
adjudicate  on  either  the  claim  foi; 
the  sum  deposited,  or  the  claim 
for  damages.  These  are  strictly 
legal  claims,  and  the  court  must  at 
least    direct    the  issues  arising 

'  thereon  to  be  sent  to  a  jury  for 
trial.     lb. 

Adjoining  ownerSy  righUand  duties; 
house  unskillfully  and  negligently 
built;  owner y  architect  and  builder 
liable/or  damage  from/ailing  of 
wall.     See  Jaroia  v,  Baxter ^  109. 

Elevated  railways^  damages  by  to 
easement,  of  abutting  owner;  how 
ascertained;  liahility  for.  See 
Ireland  v.  Metr.  El,  Ky  Co,, 
450. 

Abutting  owners  have  no  easement, 
distinct  from  public  at  large,  in 
streets  opened  prior  to  the  conquest 
of  the  New  ifetherlands,  and  as 
»  such  owners  have  no  right  to  en" 
join  the  authorized  maintenance, 
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etc, ,  of  elevated  railway,  on  ground 
of  taking  of  property  without  con- 
sent. See  Abendroth  v.  Manh,  H^y 
Co,,  274. 
Power  of  disposition  of  real  property 
devised  subject  to  *'  requests  ^^  as  to 
divers  matters  contained  in  will. 
See  Salomon  v,  Laurence,  154. 

RECEIPT. 

To  what  extent  written  receipt  of 
payment,  etc,,  may  be  explained 
orally.  See  Uandall  v.  lieynolds, 
145. 

RECEIVER. 

Whnt  not  sufficient  to  prevent  ap- 
pointment of  receiver  under  clause 
in  mortgage  therefor.  See  Mac- 
kellar  v.  liogcrs,  360. 

REFEREE. 

Heferee — right  of  to  disregard  testi- 
mony of  both  sides  on  question  of 
quantity,  etc,,  and  make  inde- 
pendent finding.  See  Heim  v. 
Link,  647. 

RELEASE. 

To  what  extent  release  may  be  ex- 
plained orally^  and  to  what  claims 
applicable.  See  Uandall  v.  Rey- 
nolds, 145. 

REMEDIES. 
See  Equity  ;  Injunction. 

RES  ADJUDICATA. 

1.  When  a  question  is  not  in  issue 
on  the  pleadings,  and  would  not 
have  been  available  as  a  defense 
if  it  had  been  in  issue,  a  judg- 
ment in  the  action  against  the  de- 
fendant will  not  be  res  adjudicata 
on  that  question  in  a  subsequent 
action  when  it  is  in  issue  and  is 
available  as  a  defense.  Metr, 
Concert  Co,  y.  Abbey,  97. 

2.  An  action  was  brought  by  a  cor- 
poration lessor  against  the  lessee, 
for  the  rent  reserved  by  the  lease. 
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which  fell  due  during  the  lessee's 
actual  occupancy,  and  the  question 
of  the  invalidity  of  the  lease  was 
not  in  issue  on  the  pleadings,  and 
judgment  went  against  defendant 
Ueldy  in  a  subsequent  action  to 
recover  rent  for  a  period  ensuing 
the  lessee's  abandoning  the  occu- 
pancy, in  which  the  invalidity  of 
the  lease  was  raised  on  the  plead- 
ings, that  the  former  judgment 
was  not  rei  adjudicafa  on  the 
question  of  the  validity  of  the 
lease,  since  it  was  not  in  issue  in 
the  first  action,  and  even  if  it  had 
been  pleaded  therein,  it  would 
not  have  been  available  as  a  de- 
fense thereto,  whereas  in  the 
second  action,  the  invalidity  was 
pleaded,  and  such  invalidity  con- 
stituted a  defense.  Ih, 
3.  An  adjudication  in  an  action 
brought  by  one  of  two  claimants 
of  the  same  specific  legacy  to 
recover  the  same,  is  not  binding 
upon  the  other  claimant,  he  not 
being  a  party  thereto.  Weeks  v. 
OstrandeVj  512. 


REVISED    STATUTES  AND 
SESSIONS  LAWS. 

Laws  1830,  §  21,  p.  125 71 

Laws  of  1848,  ch.  265,  §  11. . .  238 

Laws  of  1854,  ch.  198,  §  6. . . .  68 

Laws  of  1860,  ch.  848 67 

Laws  of  1867,  §  1,  ch.  657 7 

Laws  of  1867,  ch.  860 67 

Laws  of  1 872,  ch.  838 67 

Laws  of  1873,  ch.  863 67 

Laws  of  1875,  ch.  611,  subd.  6, 

§2 106 

Laws  of  1877,  ch.  417 69 

Laws  of  1877,  ch.  466,  §§  24,28  68 

Laws  of  1879,  ch.  92 67 

Laws  of  1881,  ch.  631,  §  1 ... .  70 

Laws  of  1881,  ch.  559,  §  1 521 

Laws  1882,  ch.  410,  §§  38,  316     71 
Laws    1882,    ch.    410,    §    86, 

subds.  3,4 466,  467 

Laws  of  1882,  ch.  410,  §  1042.  521 

Laws  of  1884,  ch..  252,  §  14. . .  254 

2R.  L.  1813,  188 51 

lEdw.  R.  S.  716,  §8 294 

1  Edm.  R.  S.  716,  §  7 294 


1  R.  S.  ch.  18,  title  8,  §  3 ... .  loa 
3  R.  S.  6th  ed.  p.  180,  §  51.. . .  9o 
3  R.  B.  7th  ed.  p.  2253,  §  39. .    96 

ROYALTIES. 
See  GoKTRAcrs. 

RULES  OF  COURT. 
General  Rule  74 545 

SALE. 

1.  Where  a  sale  is  made  by  sam- 
ple, the  possession  of  the  sample 
by  the  seller  is  constructively 
sufficient  possession  of  the  bulk 
of  goods  from  which  the  samples 
are  represented  to  be  drawn  to 
authorize  the  purchaser,  in  the 
absence  of  any  evidence  to  the 
contrary,  to  believe  and  act  on 
this  belief,  that  the  vendee  was 
actually  in  possession  of  the 
bulk ;  and  is  sufficient  to  raise  by 
implication  a  warranty  of  title  to 
the  bulk  in  the  vendor.  Want 
of  actual  possession  of  the  bulk 
is,  in  such  case,  as  between  the 
vendor  and  vendee,  immaterial. 
Lister  v.  WindmulUr,  407. 

2.  The  measure  of  damages  against 
the  vendor  for  breach  of  contract 
of  sale  of  personal  property,  the 
vendor  in  fact  having  no  title  to 
the  property  sold,  but  making  the 
sale  innocently,  is  the  difference 
between  the  contract  price  and 
the  value  at  the  time  of  broach. 
lb, 

3.  The  time  of  breach  of  contract 
of  sale  and  delivery  in  present i, 
is,  as  against  the  vendor,  when 
there  is  either  an  absolute  refusal 
to  deliver,  or  a  distinct  announce- 
ment of  an  inability  to  deliver. 
lb. 

Written  agreement,  token  eandusite 
evulenee  of  meeting  of  minds  on 
subject  mcMer  of  sale ;  unilateral 
mistake,  effect  of  See  Lister  v. 
Windmuller,  407. 

Sales  l>y  factors.  Sec  Casson  v. 
Field,  196  ;  C<mm.  Bk.  ▼.  Eeil- 
bronner,  888. 
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Action  for  damages  far /(dae  reprs- 
sentcUions  on  saUy  toJiat  neeeuary 
to  support.  See  Tockerson  v. 
Chapinj  16 ;  Catkin  ▼.  Firtor, 
169. 

Auction  of  ehattek— failure  of  pur- 
chaser to  remote  property  iy  time 
limited  in  terms  of  sale,  and  con- 
sequent loss  thereof— when  excusa- 
ble— liability  of  vendor — implied 
warranty.  See  Chray  ▼.  Walton^ 
534. 

Contract  for  purchase  and  sale  real 
property.     See  Real  Property. 

SCHOOLa 

Sec  N.  Y.  City. 

SLANDER. 
See  LiREL  AND  Slander. 


SPECIAL  TERM. 


Right    to 


trial   at   special 
See  Trial. 


term. 


SPECIFIC  PERFORJtfANCE. 

When  specific  performance  not  de- 
creed. See  Wilbur  v.  Gold  4& 
Stock  Tel.  Co.,  189. 

When  specific  performance  of  con- 
tract to  coneey  good  title  to  real 
estate  not  decre^  See  Willis  v. 
Bellamy^  873. 

STATUTES 

Statutes  must  foe  construed  in  their 
plain,  obvious  sense,  according  to 
the  signification  among  tile 
jieople  to  whom  they  were  di- 
rected. 42d  St.,  dc  Ji.  R  Co. 
V.  34«A  8t  R.  R.  Co.,  252. 

A  statute  of  South  Carolina  enact- 
ing that  no  special  contract  shall 
*^  limit  or  affect  the  liability  at 
common  law  of  any  railroad  com- 
pany within  this  state,  for  or  in 
respect  of  any  goods  to  be  carried 
and  conveyed  by  them,''^  held  not 
to  apply  to  a  corporation  created 
and  operated  only  in  the  state  of 
Virginia,  though  the  bill  of  lading 
in  question  was  issued  in  South 


Carolina.   See  Piatt  y.  Richmond, 
dc  R.  R.  Co.,  496. 

STIPULATIONS. 

When  a  stipulation  given  in  an  ac- 
tion has  the  force  of  a  contract  be- 
tween the  parties,  it  should  not  be 
set  aside,  except  upon  such  clearly 
disclosed  equitable  grounds  as 
would  authorize  the  amendment 
of  any  contract  Keogh  ▼.  Jtfain, 
160. 

STREETS  AND  IHGHWAYS. 

1.  A  plankwaj  forming  a  continu- 
ous bridge  across  a  sidewalk,  and 
totally  obstructing  it  during  a 
greater  part  of  every  business 
day,  is  a  public  nuisance.  Col- 
lanan  v.  Oilman,  112. 

2.  A  private  citizen  may  have  an 
injunction  against  auch  a  nui- 
sance on  showing  special  dam- 
a^  and  but  slight  evidcDce  of 
special  damage  will  uphold  a 
judgment  for  an  injunction 
against  such  a  nuisance.     76. 

3.  Li  such  a  case,  an  injunction 

X'nst  obstruction,  by  any 
kway  or  bridge,  or  the  like, 
extending  across  the  sidewalk  and 
elevated  above  it,  and  against  hin- 
dering the  plaintiffs,  their  em- 
ployees and  customers,  from  hav- 
ing free  use  and  passage  alon^ 
the  sidewalk  in  front  of  defend- 
ant's premises,  is  not  too  broad. 
Jb. 

4.  The  fee  of  public  highways  in 
New  York  city,  established  and 
opened  prior  to  the  conquest  of 
the  New  Netherlands,  on  such 
conquest  passed  to,  and  vested 
absolutely  in  the  British  crown. 
By  operation  pf  the  Dongan  char- 
ter and  the  act  of  the  legislature 
of  March  7, 1793,  the  fee  of  those 
of  such  highways  aii  were  within 
the  limits  of  the  city  of  New 
York,  passed  to  and  vested  in 
the  city  of  New  York-  The  city 
under  the  Dongan  charter  is 
vested  with  power  to  adopt  a 
public  road  in  use  within  its 
limits  at  the  time  of  such  con- 
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quest,  and  to  maintain  it  as  a 
pubUc  street,  thereby  dedicating 
it  as  a  public  street.  Such  dedi- 
cation, however,  does  not  operate 
as  a  transfer  of  the  property 
in  the  soil,  and  an  abutting 
owner  does  not  thereby  acquire 
any  casement  in  the  street  itself 
as  distinct  from  the  public  at 
large,  or  any  property  therein, 
nor  can  he  acquire  any  title  there- 
in by  prescription.  So  far  as 
public  rights  or  interests  are  con- 
cerned, the  legislature  has  su- 
preme control  over  them,  and 
may  regulate  the  public  use, 
changing  one  kind  into  another. 
Abendrothy.  Manh,  ]iy,Co,^^7\, 

5.  Upon  these  principles,  held^  as 
to  an  owner  of  property  on  Pearl 
street  (it  being  found  as  matter 
of  fact  that  Pearl  street  existed 
as  a  public  street  prior  to  the 
conquest  of  the  New  Nether- 
lands, and  it  not  appearing  that 
said  owner  had  acquired  any  in- 
terest in  the  street  since  that 
time),  thnt  he  had  no  property  or 
easement  in  the  street,  and  there- 
fore was  not  entitled  to  an  in- 
junction against  defendants,  re- 
straining them  from  maintaining, 
continuing  or  operating  the 
structures  of  an  elevated  railroad 
in  that  street  (which  they  were 
authorized  to  do  by  the  legisla- 
ture and  the  city),  on  the  ground 
of  the  taking  by  them  of  this 
property,  without  his  consent,  or 
compensating  him  therefor.     Jh, 

0.  The  paramount  duty  of  the  city 
authorities,  except  as  they  are 
otherwise  expressly  directed,  or 
in  cases  of  necessity  otherwise 
empowered,  is  to  keep  the  streets 
of  the  city,  inclusive  of  the  side- 
walks, open  and  unobstructed 
for  the  benefit  of  the  people  of 
the  entire  state ;  and  as  a  general 
rule,  the  public  are  entitled  not 
only  to  a  free  passage  along  the 
streets,  but  to  a  free  passage 
along  each  and  every  portion  of 
every  street  Lavery  v.  Uanni" 
gan,  463. 

7,  Under  the  "Consolidation  Act '' 


of  1883,  the  power  of  the  com- 
mon council  of  New  York  city 
to  regulate  the  use  of  sidewalks 
is  subject  to  the  limitation  that 
the  ordinance  must  not  be  incon- 
sistent with  law,  and  with  the 
constitution  of  this  state,  and 
also  to  the  further  limitation  that 
such  common  council  shall  have 
no  power  to  authorize  the  plac- 
ing or  continuing  of  any  en- 
croachment or  obstruction  upon 
any  street  or  sidewalk,  except 
the  temporary  occu])ation  there- 
of, during  the  erection  or  repair 
of  a  building  on  a  lot  opposite 
the  same.     lb. 

8.  An  injunction  will  go  against  a 
person  who  creates,  maintains 
and  continues  a  nuisance  in  favor 
of  one  who  is  injuriously  and 
specially  affected  thereby.     lb. 

9.  On  a  review  of  the  evidence  in 
this  case, — Ileld^  that  it  appeared 
therefrom  that  defendant's  use  of 
the  sidewalk  in  front  of  his  store, 
for  display  of  goods,  in  connec- 
tion with  an  awning  structure, 
and  the  acts  of  his  employees  in 
such  use  thereof,  deprived  the 
adjoining  building  (occupied  by 
plaintiffs  in  their  business),  of 
light,  air  and  access,  to  such  an 
extent  as  showed  sufficient  spec- 
ial damage  to  sustain  an  injunc- 
tion.    Jb. 

10.  Negligence  is  not  imputable  to 
a  municipal  corporation,  on 
account  of  those  defects  in  its 
streets  which  do  not  arise  from 
their  original  construction,  or 
are  not  caused  by  it  or  its  duly 
authorized  agents,  nor  on  ac- 
count of  an  obstruction  placed 
therein  by  a  wrong-door,  without 
express  or  constructive  notice 
thereof.     Sunt  v.  Mayor^  198. 

11.  To  constitute  constructive  no-  ' 
tice,  the  defect  or  obstruction 
must  be  so  patent  that  it  can  be 
found  out  by  the  corporation  by 
the  use  of  reasonable  care  and 
diligence.  The  law  does  not 
presume  notice  to  a  municipal 
corporation,  of  a  latent  defect. 
lb. 
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12.  The  not  placing  any  warning 
at  the  abrupt  ending  of  a  street 
at  a  liigh  wall,  is  negligence  on 
the  part  of  the  city.  Nbwell  v. 
Mayor,  882. 

18.  Held,  that  the  city  of  New  York 
was  not  liable  for  an  injury  result- 
ing from  an  explosion  caused  by 
the  ignition  of  gas  which  had  ac- 
cumulated and  filled  a  man-hole 
in  one  of  its  streets,  which  was 
constructed  and  owned  by  the 
American  Heating  and  Power 
Company,  there  being  no  evi- 
dence that  it  knew,  or  ought  to 
have  known  that  the  street  was, 
or  was  likely  to  get,  out  of  re- 
pair.    Hunt  v.  Mayor ^  198. 

14.  The  phrase  ''portion  of  any 
street"  in  Laws  of  1884,  chapter 
252,  §  14,  includes  not  merely 
the  space  occupied  by  the  tracks, 
but  the  space  on  each  side  of, 
and  between  the  tracks  (in  fact, 
the  whole  width  of  the  street), 
along  the  whole  line  of  the  track. 
Forty-Mcond  St  i?.  i?.  Co.  v. 
Thirty-fourth  St,  R.  R.  Co., 
252. 

15.  A  street  surface  railroad  con- 
structed without  legal  authority, 
is  a  public  nuisance.     lb. 

Elevated  railways,  for  what  use  of 
street  compensation  must  be  made 
to  abutting  owners.  See  Ireland 
V.  El.  Ry.  Co.,  450. 

STOCK. 
See  Brokers  ;  Corporations. 

SUBROGATION. 
See  Equity. 

•         SUMMONS, 

An  order  for  publication  of  sum- 
mons, based  on  an  affidavit  in 
which  the  only  fact  alleged  is, 
that  the  defendant  against  whom 
the  publication  is  desired  is  a 
non-resident,  and  for  that  reason 
personal  service  within  the  state 
cannot  be  made,  is  void.  Hyatt 
y.  Swivel,  1. 


Lien  of  creditor's  UU,  when  attaches 
on  service  of  summons.  See  Albert 
V.  Back,  550. 

SUPPLEMENTAL  ANSWER. 
See  Pleading. 

SUPPLEMENTARY  PROCEED- 
INGS. 

1.  The  sheriff,  ninety  days  after  an 
execution  was    issued'  to    him, 
made  the  following  return:    '*  In 
pursuance    of    the    demand    of 
plaintiff's  attorney,  I  make  the 
following  return  to  the    within 
execution :  I  have  collected  noth- 
ing under,  and  have  not  found 
any    personal    property    out    of 
which  the  said  execution,  or  any 
part  of  the  same  can  be  made, 
but  I  have  thereunder  levied  upon 
the  real  estate  mentioned  in  the 
annexed  notice  of  sale,  and  have 
advertised  the  same  for  sale  as  in 
said  notice    provided.      I    have 
found  no  other  property  out  of 
which  to  satisfy  the  same."  Heldy 
that  the  execution  was  returned 
unsatisfied  within  the  meaning  of 
section    2435     Code,    and    &at 
plaintiff  was  entitled  thereunder 
to  an  order  for  defendants  ex- 
amination in  supplementary  pro- 
ceedings.    Forbes  v.  Spaulding, 
160. 

2.  The  effect  of  such  a  return  is  not 
modified  by  the  statement  of  the 
sheriff,  that  it  was  made  at  request 
of  plaintiff's  attorney,     lb. 

8.  The  proceeding  to  give  notice  of 
sale  of  real  estate  in  execution  of 
the  statutory  power  for  sale  of 
real  estate  under  a  judgment,  is 
not  a  satisfaction,  because  the 
real  property  remains  in  the 
debtor  and  in  his  possession. 
lb, 

TAXES  AND  ASSESSMENTS. 
See  N.  Y.  City. 

TELEGRAMS. 

When  telegram  construed  as  part  of 
contract.  See  Bank  Montreal  v. 
RechnagU,  334. 
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TELEGRAPH  COMPANIES. 

1.  A  telegraph  company  is  not  a 
common  currier.  Mcu^herson  y. 
Western  Union  Tel  Co,,  232. 

2.  A  condition  precedent  to  itat 
dutj  to  transmit  a  message  (there 
being  no  contract)  is  payment  of 
the  usual  charges.     lb. 

3.  A  complaint  against  a  telegrapn 
company  for  damages  for  failure 
to  deliTcr  a  message,  is  insufficient 
on  demurrer,  when  it  neither  al- 
leges payment  of  the  usual 
charges,  nor  tender  thereof,  nor 
any  fact  showing  a  waiver  there- 
of, nor  any  contract  between  the 
parties.     lb. 

Specific  ferformance  of  contract  to 
fumim  telegraphic  information 
not  decreed  in  ease  of  inability  to 
perform.  Bee  Wilbur  v.  Gold  A 
Stock  Tel  Co.,  189. 

TRADE-MARKS. 

Held^  in  this  case,  that  the  word 
^'Caporal"  having  been  applied  to 
cigarettes  by  defendant,  before  he 
had  ever  used  plaintifiTs  process, 
and  as  the  word  "Sweet*'  pre- 
fixed to  it  was  only  descriptive  of 
quality,  the  plaintiff  could  have 
no  right  to  the  exclusive  use  of 
those  words,  either  separately  or 
in  conjunction,  as  a  trade-mark 
applicable  to  cigarettes  ;  and  con- 
sequently, as  there  was  no  evi- 
dence of  any  agreement,  as  to  the 
use  of  the  name  of  "  Sweet  Cap- 
oral,"  specially  on  cigarettes 
treated  under  the  process  in 
question,  or  that  plaintiff  or  her 
assignees  should  have  any  ex- 
clusive right  to  use  such  a  name 
as  a  trade-mark,  plaintiff  was  not 
entitled  to  an  injunction  restrain- 
ing defendants  from  using  that 
name  as  applied  to  cigarettes. 
Hombostel  v.  Kinney^  41. 

TRIAL. 

1.  Where  there  is  a  disputed  ques- 
tion of  fact,  and  an  omission  to 
request  submission  of  it  to  the 
jury,  the  parties  are  considered  as 
xuving  left  it  to  the  decision  of 


the  court,  and  to  have  submitted 
to  his  decision ;  and  on  appeal, 
his  decision  must  be  assumed  to 
be  such  as  will  support  the  ver- 
dict.    Casson  v.  Field,  196. 

2.  An  omission  to  take  an  excep- 
tion to  a  charge  as  to  a  fact^  is  an 
admission,  that  the  fact  is  as 
charged,     lb. 

8.  This  was  an  action  of  trover 
against  brokers,  founded  on  an 
alleged  sale  by  them  against  in- 
structions, ana  a  demand  and  re- 
fusal ;  the  defense  was  two-fold 
(1st)  that  the  goods  were  sold  by 
plaintiffs  order.  This  was  dis- 
puted by  the  plaintiff,  and  there 
was  no  request  to  submit  the  dis- 
puted question  of  facta  to  the 
jury  ;  (2d)  that  the  goods  were 
sold  for  the  payment  of  a  general 
balance  due  for  advances.  The 
court  charged  there  was  no  gen- 
eral balance  due,  and  this  was 
not  excepted  to.  The  jury  found 
for  the  plaintiff.  EM^  that  the 
judgment  entered  on  the  verdict 
should  be  affirmed,    lb. 

4.  The  test  as  to  the  kind  of  trial 
to  which  plaintiff  is  entitled,  is 
the  nature  of  his  demand.  If, 
upon  any  supposed  state  of  facts 
set  out  in  the  complaint,  he  claims 
to  have  a  right  to  equitable  relief, 
he  has  a  right  to  a  trial  at  special 
term.  This,  though  it  be  per- 
ceived that  the  complaint  is  clear- 
ly insufficient  to  sustain  the  de- 
mand for  equitable  relief.  Clark 
V.  Blumenthaly  855. 

5.  Where  a  demand  is  made  for 
damages,  and  such  demand  is 
secondary  to  the  primary  demand 
for  equitable  relief,  notwith- 
standing such  joinder,  the  pkint- 
iff  is  still  entitled  to  ha7*the 
case  tried  at  special  term,  at  least 
primarily,     lb. 

6.  Where  the  right  to  recover 
damages,  as  prayed  for,  depends 
on  the  reformation  of  a  sealed 
contract,  as  prayed  for,  the  plaint- 
iff is  entitled  to  a  trial  at  special 
term,  at  least  primarily-     lb. 

7.  This  action  was  brought  to  re- 
cover damages  for  an  alleged  in- 
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jury  to  plaintifiTs  amif  claimod  to 
have  been  caused  through  de- 
fendant's negligence  ;  at  the  close 
of  plaintiff's  cross-examination, 
defendant's  counsel  asked  per- 
mission to  have  a  physician,  who 
was  in  attendance  on  defend- 
ant's behalf,  examine  the  plaint- 
ifiTs arm ;  the  permission  was  re- 
fused, ffeld^  as  the  court  must 
have  understood  that  the  examm- 
ation  asked  for  was  intended  to 
be  an  investigation  independent 
of  the  then  proceeding  taking  of 
testimony,  and  did  not,  in  its 
form  or  substance,  indicate  other- 
wise than  that  the  physician 
would  go  to  the  witness  on  the 
stand,  and  make  such  an  exam- 
ination as  a  physician  would 
judge  to  bo  right  and  sufficient, 
involving  probably  questions  to 
the  witness,  that  there  was  no 
error  in  the  refusal.  Archer  v. 
Sixth  Ate.  R.  R  Co.,  378. 

8.  Where  a  counter-claim,  founded 
on  a  cause  of  action  at  law,  is 
interposed  to  a  complaint  in  an 
action  for  equitable  relief,  triable 
by  the  court  without  a  jury,  if  a 
jury  trial  of  the  issues  arising  on 
such  counter-claim  is  desired  by 
either  party,  he  must,  within  ten 
days  after  issue  joined  on  the 
counter-claim,  give  notice  under 
Rule  31,  of  a  special  motion  to  be 
made  on  the  pleadings,  that  the 
whole  issue,  or  any  specific  ques- 
tions of  fact  involved  therein,  be 
tried  by  a  jury.  Jf  he  omits  to 
do  this,  he  waives  a  jury  trial, 
and  cannot,  on  the  trial  at  special 
term  before  the  court,  claim  a  jury 
trial  of  the  issues  on  the  counter- 
claim, as  matter  of  right.  MacJcd- 
lar  V.  Rogers^  468. 

9.  In  such  case,  it  is  discretionary 
with  the  court  to  grant  a  post- 
ponement of  the  trial  for  the  sole 
purpose  of  enabling  said  party  to 
make  such  special  motion.     Ih. 

10.  Sections  970  and  974  Code, 
construed.     It, 

11.  Error  in  exclusion  of  evidence 
is  cured  by  the  subsequent  ad- 
mission of  evidence  on  the  same 


point  offered  by  the  party  against 
whom  the  error  was  committed. 
Lister  v.  WindmuUer^  407. 

12.  In  an  action  brought  by  a  ven- 
dee to  compel  the  specific  per- 
formance of  a  contract  to  sell  and 
give  a  good  title  to  real  estate,  or 
in  lieu  thereof,  if  that  bo  not 
practicable,  for  the  recovery  of  a 
sum  deposited  under  the  con- 
tract, and  for  danages,  the  court, 
on  its  appearing  the  trial  at  spe- 
cial term  without  a  jui'y,  that 
plaintiff  was  neither  then,  nor  at 
the  time  of  the  commencement 
of  the  action,  entitled  to  specific 
performance,  cannot  (a  jury  trial 
not  being  waived),  proceed  to 
adjudicate  on  either  the  claim  for 
the  sum  deposited,  or  the  claim 
for  damages.  These  are  strictly 
legal  claims,  and  the  court  must 
at  least  direct  the  issues  arising 
thereon  to  be  sent  to  a  jury  for 
trial.      WillU  V.  Bellamy,  373. 

Right  of  referee  to  disregard  testi- 
mony of  both  sides  as  to  quantity^ 
etc.     See  Heim  v.  Link,  547. 

See  Judge's  Chasgr. 

TRUSTS. 
See  Will. 

ULTRA  VIRES. 
Bee  Corporations. 

U.  S.  LAW. 
See  Banks  and  Banking. 

USLTIY. 

In  an  action  to  foreclose  two  mort- 
gages, the  defense  was  usury. 
Plaintiffs  relied  on  two  certifi- 
cates as  to  the  validity  of  the 
mortgages,  and  as  to  there  being 
no  defense  to  them.  Defendants 
called  a  witness,  who  testified  to 
hearing  a  conversation  between 
one  of  the  defendants  and  the 
plaintiffs'  testator  (the  mortga- 
gee), tending  to  establish  the 
usury  relied  on,  and  also  called 
two  others,  who  testified  to  ad- 
missions by  the  mortgagee,  tend- 
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PUBLICATION. 
See  Summons. 

PUBLIC  POLICY. 

Contracts  in  restraint  of  trade.  See 
Bingham  v.  Maigne^  90. 

RAILROADS. 

1.  Where  the  plaintiff,  on  coming 
out  of  the  passenger  depot  where 
he  had  bought  his  ticket,  on  to 
the  platform,  which  was  joined 
to  and  on  the  same  level  with 
the  2)latform  to  the  freight  sta- 
tion, which  was  some  distance 
from  the  passenger  stntion,  and 
which  latter  platform  (i.  €,y  the 
one  in  front  of  die  freight  station) 
appeared  to  be  used  in  connec- 
tion with  said  freight  station, 
saw  a  train  of  cars  with  an  en- 
gine attached,  heading  in  his  di- 
rection, standing  on  the  track 
some  distance  away, — Ueld^  that 
he  had  a  right  to  suppose  that 
the  train  would  be  brought  up 
to  the  passenger  station  and  then 
stop  to  take  on  passengers;  and 
that  his  awaiting,  in  the  passen- 
ger station,  for  the  train  to  come 
up  and  stop,  was  not  negligence 
contributing  injury  received  in 
the  dark  by  falling  over  an  ob- 
struction, to  wit,  a  box  in  his 
way  on  the  freight  platform, 
while  proceeding  to  take  the 
train  at  the  place  where  it  stood, 
as  soon  as  he  was  notitiud  by  the 
ticket  agent  that  the  train  would 
start  from  there.  Madennan  v. 
L  1.  R  R.  Co.,  22. 

2^  Plain tiflTs  running,  while  so 
proceeding,  instead  of  walking, 
was  not,  under  the  evidence,  con- 
tributory negligence,  as  matter 
of  law.     lb. 

3.  As  resulting  from  above  hold- 
ings, in  an  action  for  injuries  so 
received,  hehU  that  requests  to 
charge  (1st)  "that  it  was  the 
duty  of  the  plaintiff  to  take  no- 
tice of  the  time  of  the  departure 
of  the  train  and  to  board  it  at  a 
reasonable   time    before  dcpart- 
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urc,"  and  that  (2d)  **  if  the 
plaintiff  remained  near  a  light 
for  the  purpose  of  reading  a  book, 
and  then,  at  the  last  moment, 
attempted  to  board  the  train 
when  the  time  was  so  short  that 
he  could  not  do  so  in  a  prudent 
and  careful  manner,  he  was 
guilty  of  negligence,"  and  that 
(3d)  "  the  company  has  a  right 
to  make  up  its  train  and  let  it 
stand  in  front  of  any  part  of  the 
station  connected  with  the  sta- 
tion as  a  starting  point,  and  that 
it  was  the  duty  of  the  passenger 
to  inquire  whether  it  would  stop 
in  front  of  the  station  or  not,^' 
— were  properly  refused.     lb. 

4.  If  the  defendant  used  the 
ft  eight  platform  for  a  passenger 
platform,  so  that  passengers  wcix; 
obliged  to  go  from  the  latter  to 
the  former,  and  especially  if  the 
defendant's  employees  invited 
the  plaintiff  to  go  on  the  line  of 
approach  which  he  took,  the 
coiu't  cannot  say,  as  matter  of 
law,  that  the  defendant  had  a 
right  to  leave  the  box  in  the  way 
of  the  plaintiff;  and  there  being 
evidence  on  which  the  jury 
might  have  found  on  both  these 
questions  in  plaintiff's  favor,  and 
the  box  having  been  there  for 
some  time,  it  was  properly  left 
to  the  jury  to  determine  whether 
or  not  the  defendant  was  guilty 
of  negligence  in  leaving  the  box 
where  it  was  under  the  condi- 
tions under  which  it  was  so  left. 
lb. 

5.  The  phrase  "portion  of  any 
street,"  in  Laws  of  1884,  chapter 
252,  §  14,  includes  not  merely 
the  space  occupied  by  the  tracks, 
but  the  space  on  each  side  of, 
and  between  the  tracks  (in  fact, 
the  whole  width  of  the  street), 
along  the  whole  line  of  the  track. 
Forty  second  St.,  <fcc.  R.  R,  Co. 
V.  Thirty-fourth  St.  R.  R.  Co.^ 
252. 

6.  A  street  surface  milroad  con- 
structed without  legal  authority 
is  a  public  nuisance,     lb. 

I    7.  Total  damage  to  fee  for  perma- 
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nent  injury  amounting  to  the 
taking  of  privHte  property  may 
be  ruc'ovcrcti  in  an  action  against 
an  elevated  railroad  company, 
upon  an  oiFer  at  the  trial  to  con- 
vey the  property  alleged  to  have 
been  taken.  Ireland  v.  Ilelr. 
EL  Ry.  Go,,  450. 

8.  Total  damage  for  taking  ease- 
ment attached  to  real  estate,  must 
be  limited  to  the  value  of  ease- 
ment tiiken,  in  ascertaining  which 
the  diminution  in  the  value  of  the 
property  to  which  such  easement 
IS  attached,  by  the  taking  thereof 
is  to  be  considered.  This  value 
the  abutting  owner  may  have  de- 
termined at  a  particular  time,  and 
the  jury  may  by  their  verdict 
either  assess  the  value  as  of  the 
time  of  the  original  taking,  and 
award  interest  thereon,  or  give  a 
corresponding  gross  sum  includ- 
ing both  principal  and  interest. 
But  such  owner  cannot  in  addi- 
tion recover  for  loss  of  rents, 
either  in  the  place  of  interest  or 
otherwise.     7ft. 

9.  Damages  may  be  awarded  as 
compensation  for  injury  to  ease- 
ment caused  by  the  noise,  smoke, 
ashes,  dust,  steam,  gas,  or  cin- 
ders, or  even  the  vibration  of  the 
building  resulting  from  the  oper- 
ation of  an  elevated  railroad  (as 
well  as  for  those  caused  by  the 
structure  itself  and  the  obstruc- 
tion of  the  passage  and  circulation 
of  light  and  air  occasioned  by  the 
running  of  the  trains),  upon  its 
appearing  that  the  manner  of 
running,  and  the  physical  effects 
proceeding  therefrom,  constitute 
a  use  of  the  street  in  fact  other  * 
than,  or  beyond  an  ordinary  and 
legitimate  use  thereof,  which  is  a 
question  of  fact  to  be  deter- 
mined in  each  case  upon  all  the 
circumstances  surrounding  it. 
Ih. 

10.  The  doctrine  on  this  question 
of  the  cases  in  this  court  of  Tay- 
lor T.  Metropolitan  Elevated  R. 
R.,  50  Super.  Ct.  311,  and 
Drucker  v.  Manhattan  R.  R.  Co., 
51   lb.   429,    approved  and  fol- 


lowed. The  decisions  in  the 
Story  and  Peyser  cases  in  other 
courts  disa])proved.     Jb. 

11.  Reaume  of  ca.ses  as  to  rights, 
duties  and  remedies,  decided  on 
questions  arising  out  of  the  con- 
struction and  operation  of  ele- 
vated railroads,     lb. 

12.  An  owner  of  property  on  Pearl 
street  (it  being  found  as  matter 
of  fact  that  Pearl  street  existed 
as  a  public  street  prior  to  the 
conquest  of  the  New  Netherlands, 
and  it  not  appearing  that  said 
owner  had  acquired  any  interest 
in  the  street  since  that  time),  has 
no  property  or  easement  in  the 
street,  and  therefore  is  not  enti- 
tled to  an  injunction  against 
defendants,  restraining  them 
from  maintaining,  continuing  or 
operating  the  structures  of  an 
elevated  railroad  in  that  street 
(which  they  were  authorized  to 
do  by  the  legislature  and  the 
city),  on  the  ground  of  the  tak- 
ing by  them  of  this  property 
without  his  consent,  or  compen- 
sating him  therefor.  Abendroth 
V.  Manh.  El  Ry.  Co.,  274. 

Joinder  of  different  causes  of  action 
arising  out  of  building  and  opera- 
tion of  elevated  railroad.  Sco 
Taylor  v.  Metr,  EL  Ry,  Co., 
299. 

See  Common  Carriers. 

RATIFICATION. 

Consequences  of  an  act  must  be  ac- 
cepted on  ratification  of  the  act. 
See  Wuesthoff  v.  Oermania  Ins. 
Co.,  208. 

REAL  PROPERTY. 

1.  After  some  negotiation  as  to  the 
purchase  and  sale  of  certain  spec- 
ified real  property  owned  by  the 
plaintiff,  the  following  took  place 
at  defendant's  store,  as  testified 
to  by  plaintiff:  Defendant  said 
he  would  give  for  the  property 
$24,000,  and  $500  in  furs. 
Plaintiff  said,  **It  is  yours,  I  will 
draw  you  a  contract,  a  receipt, 
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